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THE 


LAW OF ADOPTION. 


LECTURE I. 

ORIGIN OF ADOPTION AND STATUS OF SONS AND WIVES 

IN ANCIENT LAW. 

Origin of adoption traccablo to principle of slavery — Vasishtha’s text — PatHa potestas-^ 
Sale of children for slaves — Slavery in Hindu law — Mann — Narada — Story of Sunahsepha— 
Invalid adoption and slavery — Colebrooko — Abolition of slavcjry in India — Its offeots 
on adoption — Marriage in early law — Iforms of inurriago — Asnra — Arsha — Daiva — Rdk- 
sbasa — Brahma and Prajapatya — Gandharva — Paisaeba — Marriage meant transfer of domi- 
nion — Its character — Wives joint proport j^^Seventeen descriptions of sons — 1. Aurowt or 
real legitimate son — 2. Kslietraja or appointed wife’s son — Condition of appointment— 
Who could appoint — ^on to be appointed — Meaning of Niyo<ja — Its origin — Looseness 
of marriage union — in Sp%rta — in Athens — in Rome — Wives lieritable property — Modi- 
Rcatioa of this practice — Niygga of a widow — Levirate — Romarftago of widows — Pemnar* 
hhav>a or son of a twico-marriod wom.an--4. Giidhaja or secfOtly boni son of an adul- 
terous wife— 6. Sahodhaja or son of the pregnant bride — 6. KdnCtia or an unmarried 
damsel’s son — 7. Putrikd-piUra or sou of an appointed daughter — These are sons by 
operation of law — 8. Kr^ta or purchased son — 8. Dattaka or given son — 10. Svayan- 
datta or self-given son — 11. Kritiima or tho sou — 12. Apabiddha or the deserted 
son — These five are sons by adoption — Other descriptions of sons — 13. Putrikd or the 
appointed daughter — 14, V£jaja or natural son — 15. Yatrakvachotpddita or son begotten 
on any woman — IG. Dvydmusht/dyana or son of two fathers — 17. Sandra or son of a 
twice-born by a Sudra wife — Sonslxip involved idea ©f dominion — Procreation by father no 
element of its conception— No limit to the number of a man’s subsidiary sons — Natural 
relationship no bar to adoption — No restriction as to the ago of the adopted — Motive for 
adoption not religions — Explanation of its origin — Condition of woinon — Want of physical 
strength and exclusion from inheritance — Mother’s power to give in adoption — Relative 
position of mother and son — Joint family system — Religious principle in its favour — Prajd 
and the change in its meaning — Rank of a son depended on father’s will — Father’s poiirer 
of punishment — Father’s right to son’s acquisition — No action between father and son — 
Sons iucom potent to perform religious ceremonies — Sons became aui juris on father’s 
doalh — Sous personally liable for deceased father’s debts — Liability of one marrying a 
willow for her deceased husband’s debts. . 

Tho usage of Adoption is tho survival of an archaic institution which owed, 
its^origin to the principle of slavery, whereby a man might, like the lower 
animals, be the subject of dominion or proprietory right ; might, in fact, bo 
boughl and sold, given and accept, or relinquished in the same way as a cow 
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or a hoi'se. To the primitive mind, conceiving no distinction between man and 
the lower animals, it would most readily suggest itself that the relationship 
of pai’ent and child was the most natural mode of acquiring dominion by one 
man over another. Helpless in infancy human beings are necessarily subject 
to the care of their parents for a long period, during which the absolute de- 
pendence of children on parents and the boundless authority of parents over 
children become naturally established ; and ^he primitive mind could not 
conceive any reason why that state of things should cease to exist at any 
subsequent stage. It would on the contrary appear to be only consistent 
with its sense of natural justice that the person to whom one owed his 
birth, and on whose favour the continuance of his existence depended, 
should ever exercise a right of absolute control over him, extending even to the 
power of taking away his life. 

A text of Vasishtha,^ which is said to afford the foundation for the Hindu 
law of adoption, explains the I’eason of the parents’ power over children in 
th^e words: — “A son produced from^the virile seed and the uterine blood is 
an effect, whereof tlic mother and the father arc the cause : the mother and 
the father therefore arc competent to give or sell or abandon him.” The Rishi 
who flourished in an age when Hindu society appears^ to fiavc made considerable 
progress in civilization, gave the above exposition in relation to the pai’ents* 
power to give a son in adoption. The principle enunciated, however, would 
indicate unlimited power in both parents, and although the natural reason as- 
signed applies equally, if not with greater force, to the mother, her rights in 
this respect are limited by a different principle of early law. 

The patria potestas of the Roman law in its earlier stage gives us a true 
conception of the father’s power over children in piimitive times. T&e father 
exercised complete dominion over his children in the same manner as over hi^ 
slaves, and if there was any difference in his treatment of the two, it was due to 
natural feelings and not to any legal restraint. The father could sell or expose 
his children or even put them to death. 

Patria potestas, literally meaning a father’s power over his children, is used 
by the Roman lawyers to convey the authority possessed by the ‘ father of a 
family ’ over all the members comprised in it ; namely, his wife, descendants and 
others. 

« 

The practice of selling children for slaves appears to have obtained amongst 
ancient societies, though the majority of the slaves consisted of captives taken 
in War or criminals condemned to slavery. A father had the power of sale, 
thojj^gh its exercise might be controlled by natural feelings. European travel- 

* XV, 1 — 2, cited in Dattaka Mim&nsa, V, 31 ; See also Baudhdyana Farisishta, VII, 2—3, 
(cited in ibid, 42},— Sacred BookE^f the £afit, vol. XIV, p. 334. 
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Icrs assure us that there are even at the present day people who feel no compunction 
in selling their children for slaves, at about the same price that one would take 
for selling his dogs ; some bai*ter a child for a bottle of brandy or for a triukct.i 
If such practices as those existed amongst the ancestors of the civilized nations, 
one might be led to doubt the stability of human nature, and to think that the 
tie of natural afEection which binds the nearest relations in loving union must 
be the effect of ages of civilizii% influences ; and the sacredness of the family 
relationship, according to modem conception must have been evolved by some 
inconceivable process out of something utteidy inconsistent with it. 

But it should be borne in mind that in judging of the usages and institu- 
tions of ancient societies, we must guard ourselves against falling into the 
common error of supposing that the circumstances under which they lived were 
at all similar to those that we are surrounded by. Human society has passed 
through various successive stages, and an institution, absolutely necessary 
in its earlier unsettled and anarchical stage, may well seem to be unnatuxul 
at a subsequent stage, when the re|ison of its existence has disappegyed. 
It should moreover be observed that in studying ancient society, we should 
not commit the mistake of thinking that the words father and son conveyed in 
ancient times the same ideas that are familiar to us. The exigencies again of 
the mode of life led by savages living perhaps on the precarious food procured 
by hunting or similar uncertain methods would at tinges make it more bene- 
ficial for a child to be sold to a person capable of maintaining him than to live 
with his parents and staiwe. Distress and povci‘ty of the pai’ents would alone 
be found to be the cause of what at the first sight might seem to be most un- 
natural and revolting. The practice of selling or parting with a child for pure- 
ly selfish* motives is one which could not but be exceptional even amongst the 
rudest tribes. The very springs of human action to which the existence of 
slavery must be ascribed, would bo opposed to the universality of such a prac- 
tice. And although much that wc call natuijil may be duo to acquired habits 
of thought, yet, the better part of human nature appears to possess a real 
stability and the seeming aberrations are attributable to adventitious circum- 
stances. 

Slavery is fully recognized in Hindu Law” ; and the vanous modes by which 
a person became a slave are enumerated in the Smritis. Mann* describes seven 
causes of slavery, namely, capture in war, voluntary submission to, slavery in 
consideration of maintenance, birth from a female slave, sale, gift, inlieritanca 
from ancestors, and condemnation to slavery by way of punishment. Narada^ 
deals with the subject in detail and enumerates fifteen descriptions of 

m * 

^ K. Bhattacharya^s Tagore Lectures, p. 17. 

» yil, 415. c 

• Norada Smriti (Asiatic Society’s Edition} Fifth Topic, **verseB 26 — 28, 
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slaves : — one bom of a female slave in the house of her master, one bought, 
one received by gift, one inherited from ancestors, one maintained in famine, 
one pledged by the owner, one relieved from a great debt, one made captive in 
war, one won in a stake, one giving himself as a slave in this form ‘ I am thine,' 
an apostate from religious mendicity, one becoming a slave for a stipulated time, 
one becoming a slave for maintenance^ one becoming a slave of the ngii^ster for 
the sake of his female slave, and one self -sold, ftegard being had to the inter- 
pretation put by some commentators upon these texts, a doubt might arise as 
to whether those passages treat of the ways in which a free man was reduced 
to the condition of a slave, or of the modes in which a person became owner of 
a slave. But it w-as quite unnecessary to deal with the latter subject, since 
when once a man was reduced to slavery, he became what is contemptuously 
designated a biped, ^ as being hardly distinguishable from a quadruped, and there- 
fore might like chattel pass from one owner to another, by sale, gift, or pledge, 
the ordinary modes of transfer of property. The discussion becomes important 
for^^he purpose of considering what shquld bo understood by the terms “ sold " 
and “ given," employed by Manu and Narada to designate two descriptions of 
slaves. If the sages be taken to treat of the modes oby which a free person 
became reduced to slavery, then sale and gift mentioned by them must be 
admitted to be made by a person possessing the .patria poteslds or dominion 
over the man who is the subject of the sale or gift. But some of the commen- 
tators have explained these words to relate to a slave passing from one master 
to another by sale or gift. This, however, does not appear to be the natural 
meaning of the texts ^ if they purport to describe the modes of slavery. The 
only objection that might be taken to the construction of the passages in that 
way, is, that inheritance from ancestors enumerated as one of the modes cannot 
be regarded as a cause of slavery. But it should be borne in mind that the 
enumeration of inheritance as a cause of slavery may be necessary for the pur- 
pose of indicating that the deaths of the master has not the effect of emancipating 
a slave, although other persons holding a position similar to that of a slave, 
in relation to the master, became sui juris or independent on his death. 

The sale of a son for a slave is but an incident of the unlimited power 
possessed by a father over the person and property of his child in ancient society 
In the earliest times a Roman father could sell his children as slaves, and there 
was an express provision to that effect in the law of the Twelve Tables. The 
records of Hindu usages and customs afford ample evidence that ar Hindu 
father’s power over his children was exactly similar to that recognised by the 
ancignt Roman law. The story of Sunahsepha Devarfita,® which we find in the 


* DdyabliAj^a, Ch. II, 29. 

* Maz*Mullor’8 History of Ancient Sanskrit Literature, p. 408 et sequel. 
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Aitareya Brdhmana and in the Sankhydyana Sutras furnishes us with an 
instance of a Brahmana father selling his second son with the knowledge that 
the boy was intended as a sacrifice to appease the god Vanina. And 
it is reasonable to suppose that the sale, gift ei cetera set forth by the sages as 
causes of slavery refer to a sale or a gift by the father having dominion over 
his chilcipen ; a gift, however, of a child for such a purpose might take place 
only in a season of extreme distress. Passages are found in the Smritis, declaring 
the sale and gift of children to be sinful ; and these afford indirect evidence 
of the prevalence of the practice amongst Hindus in ancient times. Thus the 
sale of a child is pronounced by Manu^ and Yajnavalkya* to be a sin in the 
third degree ; and the gift of a child is also prohibited by Yajnavalkya.^ There 
is not, however, any indication found in either of the Codes, that a sale or gift 
of a child,. if made is invalid; although the seller or giver might be guilty of 
^ sin of a lighter degree. Nor would it bo reasonable to maintain that the sages 
intended to prohibit the sale or gift of a child for adoption, for the affiliation 
of sons received by purchase or gift^is recognised by both the sages, an^ffit is 
rather declared to be a meritorious act on the part of a father to give away a 
son in adoption.^ The prohibition, therefore appears to be directed against the 
sale or gift of a child ^or the purpose of being treated as a slave by the donee 
or buyer, . • 

In ancient society the condition of a son in so far*as regfirded his position 
relatively to his father was hardly distinguisliable from that of a slave : a father 
could exercise the same rights over his sons as a master did over his slaves* 
The prominent idea involved in an adoption was the tiunsfer of dominion or 
patria potestas so far as regarded the action of the natural father in the matter. 
Adoption or the investment of the boy with the status of sonship depended en- 
tirely upon the will of the adopter. In the Dattaka form of adoption the gift by 
the father and the acceptance by the adopter indicate no more than the transfer of 
dominion from the giver to the taker. The subject of the gift and acceptance 
is not thereby constituted a son of the acceptor. His intention to make the boy 
his son must be manifested by additional formalities. And this must necessarily 
be the rule amongst a people recognizing slavery and a father’s power to reduce 
his child to that abject condition by sale or gift. It is upon this ground that 
the Hindu commentators insist upon the observance of religious ceremonies in 
addition to gift and acceptance for the completion of an adoption, so that the 
intention may be clearly made known that the boy is not taken for a slave. 
They go so far as to declare an actual adoption invalid where therq, has been an 
omission of the prescribed religious ceremonies. And a boy who has bcenigiven 


»^XT, 62 and 67. 
« 111, 236, 


« II, 175. 
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and taken, but whose adoption fails on this ground or on the ground of its being 
in contravention of other rules i^lating to the subject is pronounced by Balam- 
bhatta, Nanda Pandita^ and JagannAtha* to become a slave of the adopter. 

Colebrooke, whose opinion in matters connected with Hindu law and usage 
is entitled to great i^espect, hesitates, however, to accept the correctness of 
Jagannatha’s view, upon the ground ^at it is unsupported by any gruthority 
except a passage of the KdliM-purdna the authenticity of which is called into 
question by some of the Hindu commentators themselves.® But the interpreta- 
tion which JagannAtha puts forward appears to be perfectly consistent with the 
ancient doctrine of patria potestas and the modes of slavery. The tenacity of 
customary law in Hindu society is well known, and the primeval rules relating 
to a father’s power and the origin of slavery did theoretically continue in force 
till very recent times. But it should at the same time be observed that the 
idea of slavery is so shocking to the human mind, that it could not continue iq 
its pristine vigour for a long time in any civilized society, at least in so far as 
theifcmembers of that particular society arc affected thereby. The severity 
therefore of slavery and the father’s power was practically, softened down by 
various causes, chief of which was the influence of^Religion which was the 
civilizing force in India. It is remarkable that even the Mitakshara which is 
so favourable to sons’ rights as against their father,, admits a father’s absolute 
dominion over his sonS.^ At first sight it might appear to be inconsistent and 
irreconcileable that a son who is absolutely dependent upon his father should 
possess a co-ordinate right to anccstr«al property with him who has the power 
of depriving the son of his status and reducing him to the condition of a slave. 
But the theoretical power, which, owing to natural love and affection, to reli- 
gious influence, and to the social check, was seldom if ever exercised might prac- 
tically be taken to be non-existent. It is therefore quite natural that Colebrooke 
well informed about the actual state of Hindu society at his time, should enter- 
tain a doubt about the legal consequence of an invalid adoption upon the status 
of the boy who is the subject of gift and acceptance; while Balambhatta, 
Nanda Pandita and Jagannatha learned Hindu lawyers perfectly familiar with 
the principles of Hindu law and usages should, independently of each other, 
come to the same conclusion as set forth above. 

Although the Rishis had by the introduction of the caste system and by 
means of restrictions based upon religious grounds succeeded in putting a chock 
to the furiher growth of slavery, and in improving the condition of the slaves, 
by imposing rules as to the mode of their punishment, yet the usage continued 
in foj;ce till it was abolished by the British Government. The people of Eng- 

* Dattaka MimansA, IV, 22, 39 and 40. ^ Strangers TTindn Law, Vol. IT, q, 221. 

* Colebrooke’BDigost,yol.II>p!‘l4, Madras Edition. ^ Bombay Edition, p. 225; original. 
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land feel a sort of instinctive abhorence for this inhuman institution, which 
was therefore not likely to subsist long in British India. P ractical wisdom 
however, for which the English people are remarkable, dictated the gradual 
abolition of an ancient usage, although refined feelings might call for its 
immediate suppression. Accordingly they commenced by enacting Regulation 
X of 18y. which prohibited the importation of slaves from foreign countries 
into the British territories, ^he great importance of this rule lies in the fact 
that the safeguard of sympathy felt towards each other by the members of a 
society bound together by tics of a common language, common religion and a 
local union which may ofPer some protection to a member against ill -treatment, 
is utterly wanting in the case of a foreigner. This rule was by Regulation III 
of 1832 extended to those pix)vinccs that had subsequently come into the posses- 
sion of the British Government. Later on was passed Act V of 1843 prohibit- 
ing all ofiicers of Government from recognizing slavery as an institution in any 
matter coming before them in their official capacity. And it was finally abolish- 
ed in 1860 by the Indian Penal Code which declared the equality of all jp.en, 
without any distinction of colour, creed or caste, and provided punishment for 
buying or selling any pei^on as a slave. ^ 

The object I have in view in drawing your attention to the laws abolishing 
slavery is to impress on your mind the fact that in studying the law of adop- 
tion you must bear in mind that the Sanskrit commentators dealing with the 
subject of affiliation flourished in an age when slavery was in full force in India. 
An adoption being essentially a transfer of dominion bears a close resemblance 
to slavery ; and it is worthy of remark that Mann employs the term krita or 
bought, to designate both a slave and a son jfurchasod, and the term (lattrwia 
or given*in the sense of a slave and a son received by gift.^ The fact again that 
the condition of a slave is the lot of a boy whose adoption })t*oves invalid, has 
an important bearing on several questions relatjjng to adoption especially on the 
nature and character of the rules introduced by^the latest commentators respect- 
ing the qualifications of the boy to bo adpoted. The abolition of slavery, on the 
other hand, cannot fail to bo attended with important legal consequences bear- 
ing upon the law of adoj)tion, wliicli has in fact assumed an entirely novel aspect. 
The conception of paternity and sonship has been materially changed by cutting 
down the father’s power in an important point. Dominion can no longer be 
acquired by one man over anotlior, and tlie failure of an adoption therefore can- 
not deprive the boy of his status and birthright. The religious ceremonies 
prescribed for adoption, also, lose their importance, as gift and acceptance of 
a son can now take place only for the purpose of an adoption. 

• The conception of sonship is intimately connected with the idea of marriage 


* Section 370, 
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or the relation subsisting betw^een father and mother, and hence in order to fully 
realize that conception it is necessary to take into consideration the nature and 
character of man*iage in ancient society. The prominent idea involved in 
marriage according to primitive notions appears to be the acquisition of dominion 
or ownei’ship by a man over a woman not belonging to the same gofra or tribe 
with himself. For the rale of exogamy prohibiting a maraiage between two 
persons of the same gotra or tribe obtained froA the earliest times in Hindu 
society and is observed to the present day. The different modes in which the 
marriage of a woman could take place were the same as those in which a man 
might become reduced to slavery or any property might bo acquired. A father 
had the dominion over a female child in the same way as over a son, and a 
marriage of a female child, wliatever might be its form, must partake of the 
nature of a transfer of that dominion from tlie father to the husband. The 
primitive conception of a husband is disclosed by the term svarnin (or hiisbaiul^ 
which by derivation means an owner and is now employed in that sense also. 
Th^^ marriage implied a transfer of dommion is intimated by Manu^ in these 
words : — ‘‘ The recitation of the holy texts, and the sacrifice in honour of Praja- 
pati or lord of creatures arc used in marriages for the sake of procuring good 
foriune to brides; but the gift (by the father) is the primary cause of the hus- 
band’s dominion.” 

The different formb of marriage described in the Smritis, throw considerable 
light on the subject and show that marrmge originally meant a transfer of 
ownership in a woman. The Asura form of marriage is in fact the sale of a 
damsel to a man in consideration of a price paid, and appears to have been 
most prevalent in early society! Vaslshtha* calls this form of marriage by the 
name of mantisha literally signifying, ‘appertaining or common to nfan,’ and 
he cites a text of the Vedas indicating the practice of purchasing a woman for 
wife. Passages^ in the Codes condemning this form of marriage and characteriz- 
ing it to be no better than a sale pf the bride, whereby she becomes a slave of 
the man taking her, afford indirect evidence of the prevalence of the sale of 
daughters for marriage at that time. The practice is still in force amongst 
several castes of Hindus and amongst several frontier tribes it is found in its 
primeval simplicity : “ The Mishmis in Assam are extensive polygamists ; each 

man may have as many wives as he can afford to purchase, the price ranging from 
a pig to as high as twenty oxon.”^ The form of marriage called Co-emptio in 
Roman law which was a fictitious sale by the father of the bride to the Ibride- 

» V, 162. 

36, — Sacrod Books of the East, Vol. XIV, p, 6. ^ 

• Mann, III, 61 and 63 ; Bandh^yana, — Sac|od Books of the East, Vol. XIV, p. 207-8. 
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gfroom, appears to have been a traditional relic of the Asnra form or a real 
sale in still earlier times. Nor does this form appear to have been confined to 
maidens only, for in a state of society in which a man could sell his wife, this 
form very likely extended to a manned Avoman Avho became the wife of the 
person to whom she had been sold by her husband. 

ThO||Arsha form bears a close resemblance to the present practice of the 
Mishmis, as in this form a daugfiter was sold for a price consisting of a bull and 
a coAv, the only dilferonce appears to be that the price Avas a fixed one. 

In the DaiA^a form also there Avas a valuable considei-ation received by the 
father of the bride as she was given to a priest entitled to remuneration *f or 
officiating at a vedik sacrifice in lieu of his fees. 

The Raksliasa form consisted in the forcible ca])ture and abduction of a 
woman from her relations ; it resembles the right of a victor to the person of 
||is captive in war. In the Code of Vasishtha this form of marriage is named 
Kshdtra or appei*taining to the Kshatnyas or the Avarlike caste ; Avhile it is called 
Raksliasa by other sages Avho, howevej;, declare that it is hiAvful for the Avaijrior 
caste alone, in tlie same Avay as conquest as a mode of acquiring ownership in 
property is i*ccognised k) bo peculiar to that caste. ^ The existing usage of 
maiTiage processions attenj^ed with pomp and military music may very pi*obably 
be a relic of the ancient Avavlike movement for the captuft’e of a wife. It should 
be observed that marriage by capture was not necessarily* confined to unmarried 
damsels, but must have from the nature of its (diaracter, boon extended to 
married Avomen as well. The Avell knoAvn story of the forcible abduction of 
Sita, the wife of prince Rama, by Ravana, i he king of ^Ceylon Avho offered to 
make her his principal queen, illustrates Avliat marriage by capture did really 
mean. 

The Brahma and the Prajapatya^ forms, in whieli tlic disinterestedness of 
the bride’s father is the distinctive featui^e apiioar to be of later groAvth and be- 
came prevalent as society advanced in civilisation and polished manners. In 
these two forms there was a real gift by a father of his dauglitor in marriage, 
from the pure motive of making her happy, and instead of receiving any con- 
sideration from the bridegroom, the father has to bedeck liis daughter with 
valuable ornaments when making a gift of her at the connubial ceremony. 
There no substantial difference botAvecn the two as forms of marriage, and 
it is probably foi* that reason that Apastamba and Vasishtha have not enumerat- 
ed the Prajapatya as a separate form. The requirements of the Brahma form 
are, that the bridegroom should be learned in the Vedas and a bachelor of good 

' Gaatama X, 39-42, — Sacred Books of tlio East, Vul. II, j). 228 ; see Mitaksliara, Ch, I, 
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character, and that the father of the bride should find out such a person and 
offer to give him his daughter in marriage. This form appears to have been 
intended as a reward for learaing in the scriptures and conceived as an en- 
couragement of the study of the Vedas. The name Brahma does not indicate 
tliat it appertained to the Brahmanas or the sacerdotal class only, but it obvious- 
ly means relating to Brahma or Vedas, and implies that this form of anarriago 
was intimately connected with the study of the ^edic literature, which might 
be prosecuted by Kshatriyas and Vaisyas, members of the other two regenerate 
classes, as well. In the Prajapatya form the bride is given to a person with an 
agreement that the donee is to treat her as a paiiner for secular and religious 
purposes ; and the pi'oposal comes from the bridegroom who is a suitor for the 
damsel. The existence of the condition restricting the husband’s freedom of 
action was perhaps the reason why this foim is considered to be inferior to 
Arsha and Daiva. The unconditional tmnsfer of dominion was perhaps as iij 
Roman law regarded the best form of marriage. 

u The Gandharva form is based upon giutual love of a man and a woman, and 
the marriage appears to have been preceded by consummation at least in some 
cases, resembling the form of marriage called Urns in Roruan law. Its origin 
may be ascribed to the non-existence of a person exercising over a 

damsel who was therefore entitled to make a gift of herself to a man.^ It 
seems to he anomalous that the Hindu sages who assign to women the condition 
of perpetual pupilage should recognize a form of marriage based upon a damsel’s 
freedom of action, but its recognition ax^pears to be duo to the desire for the pre- 
servation of femjile cjliastity evinced by the Hindu sages who laid down this 
form to induce the father to give the damsel in marriage to the seducer. 

The Paisacha form is not recognized by Apastamba and Vasishtha though 
enumerated by other sages. It is a most abominable form of marriage originat- 
ing with a sort of rax)e committed ux^on a damsel while she is asleep or drunk ; 
and it might appear exceedingly. strange that such a reprehensible crime which 
the sages condemn in the strongest terms and for which condign punishment is 
provided, should bo admitted to cause the relation of husband and wife between 
the criminal and his ’victim. The real ex|)lanation appeal's to be that when 
chastity and single-husbandedncss of women came to be valued most, in compari- 
son with Avluch all other considerations sank into insignificance that^ it was 
recognised as a form of marriage, tlio ra vis her being compelled to map^y the 
girl defiled. It would be taking a superficial view of Hindu law to regard this 
as an instance in which fraud is legalized by it.^ It may be mentioned hero 
that according to the Roman law, the ravisher was not under any circumstances, 
allowed to marry the dishonoured damsel. ^ 

» ViahTJU, XXIV, 23. 

* See Maonatigh ten’s Principles of Hindu Law (2nd edit.) p. 60, note. 
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These different forms of marriage bamng the two exceptional ones, were 
founded upon sale, gift for a consideration, real gift or capture, and establish that 
marriage in early times involved the idea of acquisition of dominion by a man 
over a woman. The nuptial ceremonies amongest the Hindus, consisting of tho 
formalities of gift and acceptance were originally understood to effect a real 
transfer at dominion though they have long since come to be regarded as figura- 
tive when with the advance iit civilization the institution of marriage assumed 
a sacred character. The primitive conception of marriage and of the relation 
of husband and wife, was that the maiTiage transferred the from 

the father to the husband, and the wife was placed absolutely under tho domi- 
nion and control of the husband. The Roman lawyers expressed it by saying 
that so far as the exercise by a husband of tho patria potestas over his wife 
was concerned, a wife held tho position of a daughter of the husband. The 
qpndition of a wife was hardly distinguishable from tliat of a slave, as regards 
the husband’s power over her. A husband had tho power of life and death 
over his wife ; the well-known story of IJarasiiram beheading his mother by c^- 
mand of his father furnishes us with an instance of the extent in early times 
of a man’s power over 4iis wife. A wife again could bo sold, given or dealt 
with in any other way by tl^p husband in tho same maimer as any other property. 
Katyayana^ says that a wife sliould not be given aw^ or sold without her 
consent ; but in extreme necessity he may do so. Passages in the Codes declar- 
ing the sale of a wife to be sinful, also prove the existence of the usage of 
selling a wife.^ 

The primitive conception of marriage consisting in tl\c acquisition of domi- 
nion over a woman, and wives being regarded as a sort of possessions, there was no 
limit to the number of wives a man might have ; he could have as many as ho 
might afford to procure by the different modes pointed out above. Under such 
circumstances mutual fidelity could not form any pai’t of the marital relation : 
looseness of the marriage tie and laxity in sej:ual morality must necessarily 
prevail. Any idea of fidelity, seTitimeiit or delicacy did not exist as an element of 
marriage union, and a husband appears to have had no gi’oat objection to allow 
his wife to be approached by other men.^ 

In the earliest times when society was composed of joint families and indi- 
vidual rights and responsibilities were unknown, but every institution was 
mouldQd by the family union and the tribal connection, there is every reason to 
believe that a wife was considered the subject of joint right of families and 
tribes in the same way as any other description of property ; although for the 

Oolebrooke’s Digest (Madras Edition), Vol. I, p. 406. * 

* Daksha cited in Colebrooko’s Digest, Vol. J, p. 409 ; (Madras Edition), YAjanavalkya, III, 
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purpose of preservation of peace amongst the members of the same family or 
tribe a woman brought into the family or tribe in any of the modes of marriage 
became by common consent the wife of an individual member, was set apart 
as it were, for the separate use of that pai*ticular member.^ For any pioperty 
acquired by joint exertion or with the aid of joint funds becomes the subject 
of joint right, and in the acquisition of a wife there might be the joints exertion 
of the members of a tribe as in a marriage bj^ capture, or expenditure of joint 
property as for paying the bride’s price in the Asura form. The five Pandavas 
having a common wdfe, indicates the existence of an early custom to this effect, 
which is still found in Tibet. 

The description of the divers kinds of sons recognized by the ancient usage 
prevailing in India, throws considerable light on tlie primitive conception of 
marriage union and sonsliip. There were so many as twelve different sorts of 
sons, described in the Codes of Hindu sages, wdiilo some of tJiem eimmerato other 
kinds raising up the number to seventeen. They are called (1) Aiirasa or 
tbeureal legitimate son, (2) Kshetraja oj: the appointed wife’s son, (3) Paunar- 
bhava or the son of a twice- married woman, (4) Gudhaja or the secrct-boi*n son 
of an adulterous wdfe, (5) Sahodhaja or the son of a pregnant bride, (6) Kanina 
or the unmarried daughter’s son, (7) Patrika-putra or the appointed daugliter’s 
son, (8) Krita or the son purcliased, (9) Dattaka oi\ the given son, (10) Svayan- 
Datta or the self-given Son, (11) Kritrima or the son made, and (12) Apabiddha or 
the deserted son. To these some add, (13) Putrikaortho aj)pointed daughter, (14) 
Vijaja or a son begotten on another’s wife, (16) Yatj*akvachanotpadita ortho sou 
begotten on any Avoipan, (16) Dvyamusliyayana or son of two fathers, and (17) 
Saudra or the son of a twiceborn by a Sudra wife. It must, however, be borne in 
mind that this classification of sons made at a later stage of society when the caste 
system had been introduced, and in accordance with principles underlying the 
law enunciated in the Codes, dms not in every particular represent tlic actual 
state of things existing at the. earliest age or even at the time wdieii the Codes 
were composed. 

The Aurasa or the real legitimate son is what in the present day is ordi- 
narily understood by the term son, namely, a son begotten by a man himself 
on his own wife. In defining an aurasa son, the sages require that the wife 
should be lawfully wxdded with religious rites, and that she should be one that 
was not mairicd to another husband before and was a virgin at the |*ime of 
marriage. These conditions appear to be later innovations ; the religious cere- 
mony w^as not an essential element, though regarded to be auspicious* at fii’st, 
it hgis now become indispensable \ while the second condition has been inti*oducod 
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to distinguish an Anrasa son from the Paunarhhava or the son of a twice-married 
woman, who is classed with the subsidiary or secondary sons. But the opinion 
of the sages who inculcated single-husbandedness for women, is not sufficient 
to establish the existence in primitive times of any distinction betwoen these 
two descriptions of sons. 

The •Kshetraja or the appointed ^vife’s son is a son that belongs to his 
mother’s husband though not procreated by him. He is described by Manu,^ 
thus, he who was begotten on the duly a])poiuted wdfe of a man deceased, or 
impotent, or disordered is called the Kshetraja or wdfe’s son. But there might 
be an agreement witli the person appointed to procreate a son on another man’s 
wife, that the son begotten shall belong to both the progenitor and the wife’s 
husband. The reason of the rule is thus explained by Mann : — “ Those that are 
familiar with past times, have preserved, on this subject, a sacred tmditional 
^laxim of Vayn, namely, ‘ A man must not sow his seed in the wn’fe of another 
man.* As wdth cow\s, mares, female camels, slave girls, milch bufl’alocs, slie- 
goats and ewes, it is not the owner of tlic (bull or other) father who OAvns^he 
offspring, even thus is it with the wdves of others. They who have no property 
in the held, but having^sebd in their possession sow it in the field owned by an- 
other, can derive no benefit whatever from the corn that ma^ be produced. Should 
a bull beget a hundred cal vcs«on cows not owned by its master, those calves belong 
solely to tlie owner of tlie cows. Thus men sowing their seed in other men’s wives 
in whom they have no dominion, may raise up offspring to the husbands ; but the 
progenitor can have no advantage from it. Unless there be a special agreement 
between the owners of the seed and of the soil oj; wife, the fruit belongs clearly 
to the owner of the soil or wife ; for the receptacle is more important than tho 
seed : but the owner of the seed and of the soil or wife may be considered in this 
world as joint owners of the child or finiit when by special contract in considera- 
tion of the seed the soil is given.”^ It shoufd be observed that if a pei’son 
could give his wife to another, with a contract that the child produced should 
belong to both, there could also be an agreement tliat the child should apj^ertain 
to the progenitor exclusively. A man might therefore lend his wife to a pci’son 
so that he might have some childj‘cn by her. 

The appointment of a woman to raise issue by a man other than her hus- 
band, used to take place if the connection of a woman with her husband proved 
barren or fruitless. The husband’s being destitute of male issue does not appear 
to have been a condition of such appointment though it is so affirmed by some 
(jommentators. On this point Mami^ says that on failure of issuf^ by the hus- 
band, the desired offspring may be procreated, either by the brothcr-in-laAV or some 


» €X, 167. 

« Manu, IX, 42, 48-63. 
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other Sapinda, on the wife wlio has been duly appointed. The woman appears 
to have been merely a passive agent, whoso wishes were at first seldom, if ever, 
consulted, though later on the appointment of a woman unwilling to accept it, 
appears to have been prohibited ; so also of a woman who had borne sons or was 
past child-bearing. 

The decision of the question whether there should be an appointment or not 
rested with the Gurus or the venerable protectors, that is to say, the elders of 
the family or tribe, such as the father-in-law. This must have been necessarily 
the case when a widow was appointed, and it is more probable than otherwise, 
that an appointment during the husband’s lifetime could take place by the sanc- 
tion of the husband’s father, for if he was alive the husband could not be in- 
dependent. In primitive times a son could have a wife by the father’s choice 
and a son with his family was absolutely under the control of the father. 
When, however, the husband was independent, he was the person who alonf 
could command his wife to have issue by another man. 

The persons who might bo appointed to raise issue on a woman were her 
husband’s brother, a Sapinda, a Sogotra or a Samanapravara. Baudhayana^ 
declares thata ividow might under appointment boar a son to licr brother-in-law. 
Gautama® declares that the brother-in-law w^as the person to be appointed and on 
his failure a Sapinda or a Sogotra or a Samanapmvara might be appointed ; but 
he adds that it is the opinion of some authority that none but a brother-in-law 
could be appointed and he declares in another place that a son begotten on a 
widow whose husband’s brother lives, by another relative, is excluded from 
inheritance.® Manu propound.^ that the brother-in-law or a Sapinda might 
be appointed.* Tlie appointment of a stranger does not appear to have been 
favoured at first. Gautama declares that an offspring begotten by a stranger 
belongs to the procreator, and then adds that he may belong to both the 
woman’s husband and the procreator, tliereby intimating that he does not belong 
exclusively to the husband.^ Bill Yajnavalkya® ordains that the Kshetraja son 
may be begotten by a Sogotra or any other person, while Vishnu*^ says that the 
person to raise issue must he a Sapinda or a man belonging to a superior tribe. 
This must have been a later innovation when caste system was established and 
the Brahmanas reserved for themselves the privilege of raising issue on the 
wives of other castes. A text is cited in the Dattaka Mimansa,® showing that 
a Bralimana could bo appointed to raise issue on tho wife of a man on payment 
to him of a price for his seed. Vasishtha ordains that a sickly man must not be 
appointed to’^raise issue.® 

'Strictly speaking the appointment to raise issue, so far as the man to be ap- 

» Bandhayana,— Sacred Books of the East, Vol. XIV, p. 234. » XVTII, 6. * XXVKT. 23. 
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pointed was concerned, was confined to the members of the same family or tribe 
who had the privilege and the duty of procreating a son on the wife of a man 
belonging to the same family or tribe. They could not claim any remuneration 
for the service rendered by them and wei’c bound to comply with the direction 
of the elders. The word niyoga rendered into ‘ appointment to raise issue,* liter- 
ally means an order, command or directiqp. In the case of a stranger, it was the 
price offered for his seed, and^not the appointment by the elders whom he 
was not bound to obey, that induced him to act in the matter. 

The usage of appointment of the husband’s kinsmen to raise issue on a 
woman appears to have originated in the peculiar view of marriage union in 
primitive times. Women were considered a sort of property, and marriage 
consisted in the transfer of proprietory right from the bride’s father to the 
husband. But as property was held in common by the members of a family or 
t|;ib0, and as the consideration for the bride would be the subject of common 
right, the bride though formally given to the bridegroom would theoretically 
belong to the family or tribe of which ho«waB a member. A wife like many otlfer 
descriptions of property, might bo appropriated to the separate use of an indivi- 
dual member, though thef subject of a common right of the family or tribe. 
The well-known story of th§ five Pandavas having one wife in common, and at 
the same time some of them having other wives separatcly^is an instance in point. 
Accordingly Apastamba^ in laying down the rule that a husband must not 
make over his wife to any other than his kinsman for the purpose of raising 
issue refers to a tradition that a bride is given to the family of her husband and 
not to the husband alone. The very existence of g, tribe and its honour depended 
on the number of its members and the tie of family or tribal union in the 
earliest times was the strongest bond that ever bound human beings together, 
hence there should naturally be a desire for the increase .of its members, and if 
there was a failure of issue by the husband on aT woman, any other member of 
the tribe might procreate a son on her, so that the desired offspring might bo 
had without corruption of the tribal blood. A son to a certain extent would 
appear to have been deemed filimpopuU of the tribe to which he belonged. 

The practice of lending and borrowing wives for the purpose of procreation 
was not confined to India ; but was common in other countries also, in earlier 
times. Plutarch gives an account of the existence of this practice among the Spar- 
tans “Lycurgus,tho Spartan lawgiver, thought the best expedient against jea- 
lousy, was to allow men the freedom of imparting the use of their wives to whom 
thej should think fit, so that they might have children by them ; and this he made 
a very commendable act of liberality, laughing at those who thought the violirtion 
of Iheir bed such an intolerable affront, as to revenge it by mui*ders and cruel 


* Sacred Books of the East, Vol. II, p. 16A. 
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wars. He had a good opinion of the man, who having gi'OAvn old and having 
a young wife, should recommend some virtuous and agi*eeable young man, 
that she might have a child by him to inherit the good qualities of such a 
father, and should love this child as tenderly as if begotten by himself. On 
the other side, an honourable man who had lov'e for a married woman, on account 
of her modesty and the well-favourednOiSs of her children, might with good grace 
beg of her husband his wife’s conversation that ho might have a scion of so good a 
tree to transplant into his garden: for Lycurgus was persuaded that children wei*e 
not so much the property of their parents as of the whole commonwealth, and 
therefore would not have them begotten by the iirst comers but hy the best men 
that could he found. One of the principal punishmonts at Sparta, says 
Montesquieu “ was to deprive a person of the power of lending his wife, or of 
receiving the wife of another man.” Socrates is said to have favoured his 
friend and pupil Alcibiades with the society for a limited period of Xantippe. 
And the law of Athens permitted women to apply to her husband’s relations in 
ca&e of his impotence. Amongst thev Romans also the practice obtained of 
lending wives that had borne three or four children to their husbands, to young 
men foi* the purpose of hearing the desii‘ed number of"ofl[spring to the borrower. 
Plutarch in his life of Cato tells us that Cato pcrcciying that his friend Quintus 
Hoi*tensius felt an earnest inclination for his wdfc Martia, consented to part with 
his marital dominion in favour of his friend who received her in marriage, being 
given by her father Philip. 

The usage of appointment throws considerable light on the condition 
of wives in early times wJio were treated in the same way as cattle, and 
regarded as a sort of property belonging to tlieir husbands, and capable 
of yielding produce in the shape of children. The condition of tho widow's 
on the death of their husbands must therefore he moulded upon the principle 
of tlieir having been the property of their deceased husbands ; and they would 
pass to the heirs of their husbai^ds like other property belonging to them. This 
usage of wives of a deceased person passing to his heir with a natural modifica- 
tion, is found to exist amongst the Mislimis, an extensively polygamous tribe 
living in tho hills at Lakhimpur in Assam. On tho death of the husband all 
of his wives who survived him became the property of his heir with tlic excep- 
tion of the mother, should she be amongst them, who would go to the next of 
kin amongst the males. This custom obtains also among some other tribes in 
that country.^ The exception in relation to the mother would gi’adually como 
to be extei.dcd to all the wives of the father. Domestic peace and happiness of 
a j6int family would require that all the father’s wives should be looked iipon 
as mothers, and son’s wives as daughters. Accordingly w^e find the sages declar- 
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ing that all the father’s wives are similar* ** to the mother, and that the violation 
of the bed of the father, or of a son, is one of the worst crimes that may be 
perpetrated hy nian.^ The records of Hindn usages, however, do not furnish 
any instance amongst Hindus of the usage now prevailing among the hill ti'ibes 
of Assam. 

I’ho ciatural development of the u|age, therefore, would he that the wi- 
dows of a deceased person, shoufcl pass to his brother, in the same way as other 
property belonging to a man passes by survivorship to his brother in default 
of male issue, who though existing are incapable of inheriting this particular 
description of property^. We find that the usage in this form prevails in many 
rude societies^ and obtained amongst Hindus in early times. The second verso 
of the fortieth hymn in the tenth Mandala of the Rig-Veda refers to the usage of 
a widow applying to her devara or deceased husband’s brother. The word devara 
>^11011 hy dorivathni may tncan the second vara or husband, or a playmate, is ge- 
nerally used in later Sanskrit, to designate the husband’s younger brother. It 
may be that the husband’s younger broijlier being a young man and possibly a 
bachelor was considered the fittest I’olation to inherit his deceased brother’s wife 
or wives. The widow,^ho\vevor, of a det^eased person did, according to this usage 
occupy the position of a wilp of her husband’s brother, and a son produced by her 
belonged to her second husband. 

In course of time when the usage of treating women in the same way as 
cattle came to he looked upon as a barbarous institution, the practice of a de- 
ceased person’s widows devolving on any relation of his by inheritance would, 
fall off. The widow would continue to live as^ a memb. 8 r of her husband’s 
family, but not under tlio coiiti'ol of any male member as bis wife, nor perfectly 
free so as to be independent of hei* husband’s family and to be allowed to re- 
marry of her own accord. The practice of appointing a widow appears to owe 
its origin to this stage of society, when young diildlcss widows were considered 
entitled to have the society of their husband’o brother or any other relation 
for the purpose of having issue. A widow had to pass a life of austerity for 
six months or a year following the death of her husband and after tbe ox- 
pinition of that period she might, with the sanction and appointment of the 
venerable elders of her deceased husband’s family, have the desired offspring 
by her brother-in-law or other relation. 

The usage of levirate, or the procreation of a son by a man on his deceased 
brother’s widow, was the most approved form of niyoga or appointment. This 
usage was not peculiar to the Hindus, but also obtained amongst oMier nations 

* Manu XT, 55, 103—105 and 171. * Ilerbort Spencer’s Sociology, Vol. I, p. 080. 

** Baiidlniyaua,— Sacred Books of East, Vol. XIV, p. j A^asislifcha, XVII. 50. Ibid., 
p. 90. ^ 


0 



18 ORIGIN OF ADOPTION AND STATUgi OP SONS AND WIVES IN ANCIENT LAWS. 


sueli as the Jeivs. It is ordained in the Bible thus : — “ If brethren dwell together, 
Sind one of them die and have no child, the wife of the dead shsill not marry 
witlioiit unto a stranger, her husband’s brother shall go in unto her and take her 
to him to wife, and perform the duty of an husband’s brother unto her. And it 
shall be that the tii\st bom which site bcareth shall succeed in the name of his 
brother which is dead, that liis name be; not put out of Israel. And if»tho man 
like not to take his brother’s wife, ihen let his brother’s wife go up to tlu; gate 
nnto the elders and say, my hushand’s brother refiiscth to raise up unto his 
brother a name in Isi*ael, lie will not perform the duty of my hushand’s brother. 
Then the elders of his city shall call him and speak unto him.”^ 

This passage tlirows considerable light upon this obsolete usage. It ap- 
pears to have been the duty of the husband’s brother to whom a widow had to 
ax)ply to comply with her wishes, and an order or appointment from the ciders 
was necessar}" in case he refused to discharge tlie duty. The intervention there- 
fore, of the vonorabh? elders was not necessary in every ease ; tlio practice was 
thftt the widow applied to her hnsbapd’s brotlicr, and if he acceded to her re- 
quest there was an end of the matter. And in case of his refusal or default, 
other kinsmen might be appointed by the venerable elders of the family or tribe. ^ 

Remarriage of a widow was inconsistent Avitli a ?voman’s position in relation 
to her husband and to his family, such as has been already described. It could 
take place only on the supposition that a woman on the death of her husband be- 
came mi juris or independent. This therefore was a later development when 
society was more advanced in civilization, and women ceased to be considered 
as no better tlian lower animals and came to be regarded as liuman beings. 
The first step naturally would be a transition from levirate to remarriage of tln^ 
Avidovv with her hiishatul’s brother, or other kinsman. This was calculated to 
reconcile the original theory witli advanced ideas, and accordingly wo find the 
practice of remaiTiage of widon^Vj with their broth ors-in-huv, to he still prevalent 
in Orissa and other locialities. In course of time, however, a second maiTiago of 
women was finally recognized under certain contingencies without any restnetion 
as to the particular man to he marj’itjd. 

The son iirodncod by a Avoman Avho being abandoned or disowned by her 
husband, or being a Avidovv, has of her oivn accord been married to a second 
liusband is called pannarbhava or son of a twice-married woman. Other sages 
have added that a w^oman might remarry if lier first liashand is impotent, or 
is unheard of for a certain time, or has adopted the religious order of mendi- 
cancy.^ The Hindu lawgivers have for reasons already alluded to, enumerated 
c 

* Deuteronomy xxv, 5 — 8, 

* Sco Book of Until. 
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the pannarhhava as a son of tJie subsidiary class although ho is a real son oC his 
father. 

Gudhhajay or the secretly born son of the wife, is the issue of the wife’s 
adultery witli au iniknown person, when the husband was absent from homo or 
had no access to the wife. TTo bedongs to his mother's linsbaiid and differs from, 
the appointed wife’s son in two respects ;^hrstly, liis mother’s connection with the 
natural father was unauthorized; secondly, the man might bo a jxjrfect stranger 
to the family. The later commentators, however, add that although the ])arti- 
ciilar individual miglit not be known, yet it is necessary tliat it should be certain 
that the procrcator belonged to the same caste with the luisband, in order that 
the son miglit be recognized as the Gudhhaja son of tJio husband. It shonhl bo 
observed that neither stmtimout nor delicacy stood in the way of the husband’s 
claiming the adulterous wife’s son as bis own. TIkj wife was his property and 
aceossioii to it must legally belong t<* him. 

Salwdhhaja or the son of the pregnant Inade is the son brought fortli by a 
woman who was with child at the timp of her marriage. The child belongs 
to }»('.r mother’s husband, thougli not procreated by In'm. The woman with 
the embryo in her womb formed the subject of transfer by sale or gift accord- 
ing to the form of marri^m, and tberefore passed to the Imsband, who becomes 
the father or owner of the child born subsequently to iftarriago, on the prin- 
ciple of pariiis miintur veiUrein. * 

Kdnhia or an unmarried daughter’s son is thus described by Bandhayana d 
If anybody approaches an unmarried girl without the permission of her father, 
the son borne by her is called the damsel’s son. Yijnavalkya^ says: A 
damsel’s child is one born of an unmarried Avoman ; he is considered as son of 
his maternal grandfather. 8o YasishtliaS dechmjs, the maiden-born son is tho 
tifth : he, whom an niimarried damsel brings forth tbrough lust in her father’s 
house, is the maiden-bom son, he becomes his«nuitorual graudsirc’s son. But 
Manu* says, when a maiden secretly conceives in Jior father’s house that son 

sprung from the Kauya or unmarried daughter, is called Kditinn or nnimuriod 
daughter’s son, and is considered as sou of her husband. There is apparently a 
conflict of the above texts of 1 ajiiavalkya and Y^a.sbistha laying down that 
tlie Kanina becomes son of his maternal grandsire, Avith this passage of Mann 
whicli again appears on the face of it to bo inconsistent, for how can an nn- 
raarriod Avoman liavc a husband to whom, the sage says, the son belongs ? Mitra 
Misra in his Viramitrodaya'^ reconciles these jiassagc^s by saying that a son 
pmduced by an unmarried daughter before lier betrothal belongs to iiis maternal 
gi'aiid father; but one born of a damsel after her betrothal but before the .{ler- 
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forinance of the mai’riage ceremony appertains to the liusbaiid or the bn de- 
groom to whom she has been betrothed. And the reason assigned by him is 
that in the fii’st case tlic father’s dominion over his daughter is complete and 
therefore he acquires dominion or ^atria jpoteatas over tlie child brought 
forth by her ; but after the betrothal of a daugliter and befoi*e the completion 
of her mai*nagc, the father’s dominion though partial is not wholly exti,jigaished, 
therefore the daughter may be called a maidSn, and Manu’s text is to be re- 
ferred to a case like this in which the husband’s dominion though inchoate at 
fu’st becomes perfected by subsequent marriage and the son belongs to him. 
The principle appears to be the same according to which an ticcessiou to a pro- 
perty coming into existence after the contract of sale and before its comple-^^ 
tioii belongs to the purchaser. J 

Fiiirihi-’jnitra or the son of an appointed daugliter is another kind of sonth^ 
belonged to his mother’s father. He resembles the Kshetiiija or the appohotj^ 
ed wife’s son and diffei's from a Kanina or a son secretly brought foi-tb by an un/ 
mi^fricd damsel in the same way as an appointed wife’s son differs fioin a son 
secretly borne by an adulterous wife. A father had the dominion ov'^er his 
daughter and he had the power of transferring unconditionally his rights over 
her to another person by giving lier away to him in marriage. He was again 
at perfect liberty to retain his palria potestas or dominion over a daughter w^hile 
giving her conditionally in marriage to a man, with the express stiimlation 
that a son bom of her should belong to him in the same way as a Kanina did, 
and not to the husband and progenitor. A daugliter given in marriage with 
an express agi’ccmeqt with the husband, that the son horn of her would 
be the son of her father is called the appointed daughter, and her son becomes 
tlio son of Jier father. Such an agreement according to some sages is pre- 
sumed to ho implied when the father of the daughter Avas destitute of male 
issue ; wliilo an express contract is, hy others, thought to be necessary to con- 
stitute an apjjointed daughter, ^anu does not includo an appointed daughter’s 
son ill the category of subsidiary sons, lie aj)pears to assign to him the same 
position as a real legitimate soii.^ 

The usage of appointing a daughter to raise issue for her father while 
giving her in inaiTiage bears some analogy to one form of maiTiago among the 
Homans, in wdiich the wife was not in nianu of the husband, that is to say, 
she did not pass under the power of her husband nor did she pass out ^of her 
father’s family into that of her husband. 

It ma}; bo obsei*ved hero that although the sages say that a father who 
hac^no son might appoint his daughter to raise up issue for him, yet looking to 
the principle upon which the usage was based, it is evident that the father’s beintr 


* IX, 130. 



SONS BY OPERATION OF LAW AND BY ADOPTION. 21 

destitute of male issue was not a condition annexed to the exercise by the father 
of the power of disposing of a daughter in marriage with the pai*ticular con- 
tract, but it was simply intended as the circumstance under which a father 
would ordinarily be disposed to adopt that coui’se. 

It is worthy of notice that these six descriptions of subsidiary sons cannot 
be dcsigi^ted sons by adoption, for their^ filial relation aiuses not by any overt 
act of affiliation on the part of^ their respective legal fathers, but by the opera- 
tion of law, the general principle being that a son belongs to the owner of his 
mother. 

Krita or a son bought is one who is sold, by his father or by the mother with 
the father’s assent, on receipt of a price, and adopted by tlic purchaser as his son. 

Battaha or Dattriina oi* a given son is one who is given by his father or the 
mother with the father’s permission and accepted by the donee and adopted by 
l^ini as his sou. 

Svayandatta or a self-given son is a person who being bereft of his father 
and mother or abandoned by them delivers himself up to another with an offer 
to become his son and is accepted by him as sucli. 

The Kritrima or a son made is one destitute of his parents and capable of 
discriminating between rigjit and wrong who is induced by the show of another 
person’s wealth to accept that pox'son’s proposal of making him his or her son 
and thereupon becomes an adopted sou. * 

According to modern usage a man and his wife may jointly or separately 
adopt a son in this way. 

Apaviddha or the deserted son is one who being forsaken by his parents is out 
of compassion taken by a person under his protection and adopted as a son. 

These live descriptions of sons may be called sons by adoption as their affilia- 
tion depends upon an overt act of their legal or adoptive fathers. The idea of 
transfer of dominion attaches to these five sortfe of sons. The father was tlie 
owner of his child, and he might therefore t¥aiisfer his son to whomsoever he 
pleased by sale or gift; tlic Krita or the son bought and the Dattaka or given 
son, are instances of the change of paternity by sale and gift respectively. The 
Apaviddha or the deserted son, who being forsaken by his parents, is taken by 
another person and adopted by him, as his son, is like unclaimed property of 
which the adopter is the finder appropriating it to himself, when the owners 
have disowned or relinquished their rights over the same. The Kintidma and 
the Svayau-datta are independent and masters of their own person, and are 
therefore at liberty to place themselves under the power of anothfjr as his son, 
in the same way as a self-given slave could deprive himself of his freedom* and 
voluntarily submit to slavery. 

The Dattaka and Krita fo«ms of adoption resemble tho kind of adoption 
called adoptio in Boman law, according to which a person who was in the power 
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of his parent was transfen^ed to tlie power of the person adopting him, while 
the Kritrima and the Svajan-datta adoption bear a close analogy to the adrogafio 
form in Roman law in which the person to be adopted was 8%d juris and not under 
the power of his parent. There is no substantial distinction between a son 
made and a self-given son. The only difference between them is that in the 
Kritrima form the proposal comes from the adopter, and in the otlie^i foimi it 
oi'iginates with the adoptee. The difference agsfln, between a Ki'itnma and an 
Apaviddha appears to consist in this, that the former must be of the age of 
divSeretion, for his consent is necessary ; wliile the latter seems to be an infant or 
a foundling incapable of giving or witliliolding his assent. The capacity of a 
man to give himself in adoption, when he is forsaken or disowned by his parents 
is worthy of special notice. The cii*cumsta.ncc of a person's being forsaken by 
his parents means more than is expressed, it is analogous to emancipation ac- 
coi’ding to Roman law, of a son by his father and amounts to disinherison an^ 
disseverance of the legal relation between fatlier and son. I may liere rcrnai'k 
in<passing that the importance which the sages attach to the mother wliile 
describing these sons hy adoption is inconsistent w'iih the status of women 
in primitive times. 

These twelve kinds of sons are enumerated and described by all the sagos 
that have dealt wdth f^onship, excepting, perhaps, A'pastamba. Some of them 
have included other descriptions amongst the subsidiary sons, raising the number 
of sons to seventeen. In enumerating the twelve descriptions of sons Manu 
has omitted the appointed daughter’s son, and i Deluded the Saudra or a son of a 
twicc-bom by a Sudra wdfe.^ 1 have already told you that the appointed daughter’s 
son has been separately described by that sage evidently intending to assign 
to him the rank of an aurasa or real legitimate son. Similarly liaudhayana enu- 
merates thirteen kinds of son, taking nishdda or a son by a Sudra wife as a 
secondary son.* A passage of Smriti cited in the Dattaka Mimansa^ Avifcliout 
the name of its author enumerates fifteen descriptions of sons, including the 
tw^elve already described and adding three othei’s, namely, the Pntrika or the 
appointed daughter, the Vijaja or tlie son begotten on another’s wife and 
the Yatrakvachotpadita or the son begotten on any Avoman. The Dvyamn- 
shyayana or the son of tAvo fatliei’s is another description of sons enumerated 
in the Avorks on Hindu law. 

Although a daughter appointed to raise issue for her father, might he 
similar to a son as the name putrikd indicates, and have some rights resemb- 
ling those of a son ; yet it is not she, but the son produced by her that is re- 
cognized by the sages, as a description of substitutionary son. The appointed 
daughter is, no doubt declared by Manu to be similar to a son,^ and her son is 

» Sfcrccl Books of tlio East, Vol. XIV, 228. 

^ IX, 130. ^ 
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pronoHUced to be similar to a son’s son and the following text of Vasishtha 
may be cited as an authority foi’ regarding the appointed daughter as a son, — 
“ The (third description of son) is the appointed daughter, it is declared in tho 
Veda ‘ A daughter Avho has no brotlier comes back to the male anccstoi^s, return- 
ing she becomes theii* son : on this subject there is this verse — I Avill give unto 
thee a brother less damsel decked with ornaments, tlie son that may be born of 
her shall be my son.’ But^the drift of these passages taken together with 
what has been declared in other Codes points to the conclusion that it is the 
appointed daughter’s son that was invested with the status of a son and not tho 
appointed daughter hei*self ; but as she, notwithstanding her marriage, continued 
under the power of her father as a member of his family, slie enjoyed a position 
somewhat resembling that of a son, although no son might bo bom of her. Tt 
should also be obseiwcd that the term 'putra or son, according to Hindu laAV, 
j^^eaus male issue and includes a son’s son as Avell as a son’s grandson, and it 
could by no means include a female dcssceiidant incapable of serving either the 
secular or the spiritual purposes for wh^di a son Avas desired. # 

Vijaja or a son pmduced on another man’s Avife is a kind of Kshetmja or 
the appointed wihi’s son^, Avlien by the contract of appointment to raise issue it was 
stipulated that tlic son begptten Avould belong to both the procreator and the 
husband of tlio Avoman. 

Yatra-kvaclianotpadita or the son produced on anjr Avoman, is intended 
to include a son begotten by a man himself on a Avoman not his Avife, such as a 
son procT-eated by a master on liis female slave. 

Dvyamusbyayana or a son of two fatliers, is a son, of one or other kind 
already mentioned Avhen by virtue of an agreement or by the existence of some 
other circumstance he became the son of tlic begetter as Avcll as of his mother’s 
married possessor or of an adopter. When a son Avas begotten on an appointed 
Avidow by her husband’s brother, Avho had no s^)n of his own, the son so be- 
gotten belonged to two fathers ; and similarly the appointed daughter’s son is 
dii'ccted to offer pindas to his natural father Avho had no son of his oavu, and is 
declared entitled to inherit his property.^ TJio idea of a son belonging to tAvo 
fathei’S appears to be a later dcA'elopment AAdien the necessity of a son for spiri- 
tual benefit Avas thrust into promineneo by the sages with a vicAV to ameliorate 
the condition of sons. 

Saudra is the son of a twice-born by a Sudra wife : tho names Nishada and 
Parasava are applied to such sons of a Ksliatriya and a Bralnnana respectively 
by some to the latter. He is a real legitimate son, and is considered as such by 
yfijnavalkya, though ho disapproves of the espousal by a twice-born man»of a 
Sudra Avife. Manu and Baudhayana, however, place him like the son of a 

* tX, 133. * XVlf, 15-17. 9 Mann, IX, 132. 

*j!^aracla-Smriti, Twelfth Topic, Verse 108: Asiatic Society’s Edition. 
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tw'ice-married woman in the category of secondary sons, evidently with a view 
to discourage intermarriage between the castes, and so to prevent a confusion 
that w«as likely to injure the then recent institution of the caste system which 
has played a very important part in the civilization of Hindu society. 

On a careful consideration of the different descriptions of sons recognized 
in primitive times, no one can fail to be^struck with the idea that th^ general 
principle underlying the relation of father anfl. son and of husband and wife, 
is the notion of one being the property of the other. A person was the owner of 
his wives and unmarried daughters and a son hrouglit forth by them belonged to 
him, in the same way as an accretion to a propei’ty belongs to its owner, as a calf 
to the owner of its mother, and as a son of a female shivo to her master. And 
as regards the sons by adoption they could be acquired in the same way in 
which a pix)perty could be gained, with this exception that a man who was aid 
juris was Ids own master and could give himself in adoption to another. ^ 

Procreation by the father was not a necessary element in the comieption of 
so^.ship, and it could not be so, whensoTgany as ten out of the twelve de.scriptions 
of sons were begotten by others. It is worthy of notice that the Sanskrit word 
jiitri which is philologically the same as the Latin word jjater and the English 
father, is derived from the root pa to protect, and gieans a protector and not a 
progenitor. It is, however, exceedingly strange th{it the European text-Avriters 
have asserted it to bo a fiction of Hindu law, that the Dattaka son should be suppos- 
ed to be begotten by the adoptive father on the natural mother of the adoptee. 
There is no foundation in Hindu law for such a fiction to bo based upon. It 
is also inconsistent with, and opposed to, the modern development of the Dattaka 
son’s lights, according to which he is entitled to inherit from the adoptive 
mother and her relations and not from his natural mother. 

Considering the variety of ways in which a man became a father there 
could be no I’estriction against his having subsidiary sous by I'eason of his being 
already possessed of real and legitimate male issue, for, an adulterous wife and 
an unmarried daughter might present him with sons. Nor could there be 
any limit as to the number of secondary sons belonging to a man. The weil- 
kno^vn story of king Pandu having five Kshotraja sons by his two appointed 
wives and, of Visvamitra adopting Sunahsepha when he was already the father 
of a hundred sons, affords evidence of what the early usage on this subject was, 
and shows that there was a hankering after sons for purposes other than.^ reli- 
gions one which could be secured by a single son in the one case, and was fully 
secured in tVe other by the numerous sons already in possession of the adopter. 

tTho natural relationship subsisting between two persons did not stand in 
the way of one becoming the son of another, for when a man became the fatfier 
of a child borne by his unmarried or appointed daughter, the questiongcould 
not arise in any other case. 
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Nor was there any restriction as to the age of the person to be adopted ; a 
son made and a self- given son must necessarily be adults at the time of adop- 
tion. 

With respect to this early usage recognizing so many descriptions of sons, 
a somewhat important question suggests itself, namely, as to the motive for 
the recognition of the different "kinds o^ sons or the reason for the hankering 
after them. The usag^ had 15ecn in existence befoi'e the Codes of Hindu law 
were composed, and its oi*igiii cannot therefore bo referred to any precept pro- 
mulgate<l by them. The way in which tlie law of iidoptiou has been treated by 
the comparatively recent Hindu commentaries specially dealing with the sub- 
ject, and the manner in which the importance of having a son has been extolled, 
and the adoption of a son recommended by citing from the Codes, texts that 
generally relate to the real legitimate son and have been laid down for a quite 
iiifCerent pui*posc, may no doubt, lead any one perusing them to tlie conclusion 
that the origin of adoption amongst Hindus is to bo attributed to the influcnco 
of their religion. Accordingly in an cs^jt'ly ease the lords of the Judicial Ginn- 
iiiittoc made tlie following observations : “ The law of adoption owes its origin 
to the timorous superstition of the inhabitants of India. That people vainly 
imagining that by leaving male children in this world they secured themselves 
against the torments of the next, seem to have been so anxious to obtain natm^al 
or adopted sons that they have established but im perfect *seeiiri ties against fabri- 
cated adoptions.”^ But oue should hesitate to accept an explanation, which asso- 
ciates the sacred name of religion with practices based upon immorality and loose- 
ness of sexual relation. . There is uo system of religion kno.wii, that countenances 
any institution parlly founded on adultery, seduction and lust. The Hindu 
religion which is moulded on asceticism, and inculcates the control of passions 
and suppression of desires as necessary virtues, and sets a high value on female 
chastity so as to enjoin single-husbandedness for* women, is least likely to sanction 
the immoral usages itjlating to some dcscripi^’ous of sons recognized in ancient 
society. On the contreary, it would appear on a careful examination of the 
Codes, that instead of favouring the institution of subsidiary sons, the sages 
disapprove and discourage it on religious grounds. This Avill foi-m the subject 
of discourse in my next lecture, and in which it will bo di»scuRsed at length. 

The real explanation of the origin of the law of subsidiary sons seems to 
be that it is to bo traced to sevei'al causes at work in the infancy of society. 
It was pai*tly due to the piimitive notion of property in a wife and a child, to 
the laxity of sexual relation prevailing in ancient times, to the selfish principle 
of man, and to the exigencies of primitive society. When society was y^ung, 

^•Sootrugttu Sutputfcy v. Sabifcra ^o, 2, Knapp's reports, p. 287 ; ({?. C.) P Pundits Privy 
Coungil J^igest, Vol. I, p. 66, 
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and before the formation of a regular Government in the modem sense of the terra, 
the partiiarclial or the ti*ibal form of rale prevailed, the latter being but an ex- 
pansion of the former. In the patriarchal form the father was the absolute 
monarch of the family composed of his wives, sons and slaves. The relation 
^ of husband and wife, of father and child, and of master and slave was moulded on 
one common principle of absolute subQ^*dination of the one to the oth^r. The 
word of the patriaixjh was the law to bo implicifiy obeyed by his wives, sons and 
slaves, who were as it were his subjects. In an agglomeration of rival and 
inimical families and tribes in the ancient world, the security of life and pro- 
perty and the very existence of a family depended on the number and strength 
of its members, and there would therefore be a natural desire for an increase of 
its members ^nd sjjecially of the male members capable of bearing arms who 
like soldiers lulliod round the patriarchal chierf at a time of emergency. 
In this state of things the reason would not be far to seek why a wifa 
was considered as a child-producing machine, and gi’eat desire felt for 
soxfij. When the patriarchal family r expanded into a tribe composed of 
many families descended from a common stock, or being united with neigh- 
bouring families for mutual protection formed into a ,,common wealth bound 
together by a community of interest; the internal o relation of tlio members 
of a family would remain as before, while the • honour of a family would 
depend upon the number of its male members or fighting men whom it could 
contribute for the pictection or advancement of the tribal interests at a time of 
need. The requirements of the unsettled state of society would raise the impor- 
tance of male issue, make it a duty incumbent on each member of the tribe to 
secui'e sons, and confer special honours on any member possessed of a largo 
number of male children. The possession of three or more children conferred 
special advantages and honours on Roman citizens, which induced them to adopt. i 
In the Hindu Codes there are pas^Sages decltf-riiig that the possession of many sons 
is desirable, but they assign a spicutual reason for it, and so they appear to have 
invested an existing social phenomenon with a religious coloui-ing.* But in 
the Eig-Veda which is a collection of hymns and which is the earliest record of 
human thought, there arc references to the relation of father and son from 
which it may be gathered that a son was desired for secular advantages alone. 
The following passage shows that a son was considered the support of his father 
in his old ago : — “ 0‘Gods, a hundred autumns are indeed fixed by you as the 
life of man, wdtliin which you have ordained old age for our bodies when sons 
become fathers, destroy us not before the term of our life expires.’’^ A son 

^Sootnjgun Satputty v, Sabitra Dye, 2 Knapp’s Reports, 289. « 

* Atri,— Jibananda Bhattacharya’s Edition of Sniritis, Vol. T, page 17 : Vrihaspati.— Ibid., 
page 646 j Brihat-Parasara, Ibid Vol. II, page 133 j Lildiita, Ibid., p. 376 > Vishnu, LXXXV. 67 

• I, 90, 9. 



MOTIVE FOR ADOPTION AND SURJECTION OF WOMEN. 


27 


appears to liavo been bound to I’ender implicit obedience to tlie commands of tlio 
father as is indicated by the following passage: “The aacrificers do without 
delay obey the commands of the god of fire and perform what is commanded, 
in the same way as sons obey their father's emnmands."^ 

Tlie very same cause that enhanced the value and importance of sons, oper- 
ated to Jower the position of women in ancient times. For in a state of society 
in which there were constant fdhds between different tribes, and the safety of 
possessions of any one of them depended upon the strength and valour of its 
members, it is very natural that pei'sons possessed of those manly qualities must 
hold the highest rank and position, whilst those characterized by physical weakness 
or bodily defects should be reduced to an inferior position. The natural weakness 
of the fair sex, incapacitating them for the use of arms, coupled with tho 
fact that their beauty was as much the ob ject of covetousness as any other valuable 
property, would place them in the category of possessions that were to bo 
guarded and protected from an enemy. Tho connections in early times of 
polygamous men with their wives brought under their power either by capfeiro 
or purchase from their selfish fathers can hardly be called marriages except by 
a stretch of language. The ill-usage to whicli women in early times were sub- 
jected and to which one ^description of son owed its origin shows forth in a 
clear light that they Avero treated almost as cattle and were not A^cry likely to 
be attached to tho family of their Imsband. Tho forcible abduction or willing 
elopement of Avomen was not uncommon in those unsettled times, and furnished 
the theme of the tAvo celebrated epic poems, namely, the Ramayanaof Valmiki 

and the Iliad of Homer. , 

* . ^ 

So high a value was set on the possession of physical strength and prowess, 
that those members of tho family that were destitute of these qualities were con- 
sidered unfit for inheritance. Haudhayana deelarcs the exclusion of women 
from inheritance, and cites in suppori of this f)Osition a Vedic text which says : 
“ Women are {nirlndriym or) devoid of valour a^d are therefore useless and incom- 
petent to inherit.” Tho woi’d nirindriyds in this text is generally rendered into 
“devoid of senses” taking the word indriya in its ordinary modern meaning 
of an organ of sense, but while interpreting a text of Sruti the word 
should be understood in its Vedic sense of heioism, prowess or valour ; 
the ordinary rendering again does not convoy any definite meaning. Manu 
also ^ittributes the inferiority of females to their pliysical and intellec- 
tual weakness, by saying, — ‘ The rule is that women Avho are devoid of heroism 
and destitute of Scriptural learning arc useless.’^ Upon the ve^y same prin- 
ciple was based the exclusion from inheritance, of persons born blind,^dcaf, 
dumb, or lame and of one suffering from similar bodily disability, who were inca- 

* Mandala I, Sukta Ss, Bik 5. 
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pable of performing the service reqnii'ed of a male member in early times. To 
a student of Hindu law, it appears inexplicable why the law should be so hard 
upon those to whom nature has been so unkind. But it must be remembered 
that the law^ by which the Hindus are now governed is contained in the ancient 
Codes, embodying usages shaped by the exigencies of early society, and is sub- 
stantially tlie same as it was three thousand years ago, subject, herwever, to 
changes and modifications, which are very slight^ compared with the length of 
the period during which they have been brought about. 

The abject condition of women in early times appears to be inconsistent 
w ith the mother’s power of selling or giving a son in adoption which seems to 
be recognized by the definitions given by the Codes, of the son bought and the 
son given. The Codes, however, w^cre composed at an advanced stage of Hindu 
society when the kingly foi’m of Government was tliaronglily established, and 
these tlierefoj*c might have engiTifted on an early institution a modification basedc 
upon the natural rights of a mother. We have already seen that Vasislitlia re- 
cognised the competency of both parents to give, sell or abandon a son, but he 
modifies this general rule by adding, — ‘But a woman shall neither give nor take 
a son except wdtli the assent of her lord.’ The status of women again under 
the Codes is that of perpetual pupilage ; they arc to Jive under the control of 
their father, husband or their kinsmen and are declared unfit for independence 
in any stage of their life. A mother therefore could exorcise the power inde- 
pendently only wdien thei*c was no one to take care of her. 

The power of a raotlicr to give or sell a son in adoption, as well as the 
condition that a man aliould be destitute of both parents in order to bo com- 
petent to give himself in adoption either as a self-given son or a son made, 
appear to be most anomalous. An infant son must no doubt be naturally under 
the care of the mother after the death of the father, and she therefore may give 
her son in adoption, should there bo no person to control her action; but a self- 
given son and a son made must-be adults at the time of their adoption and sui 
juris or perfectly independent, if their father be dead ; and, considering the 
subordinate position of women in early society, their widowed mother should, 
instead of exercising any authority over them, be placed under their control. 
This early usage of subjection of women to their male relations, is also recog- 
nized by Manujl Yajnavalkya^ and other sages who declare women to be unfit 
for independence in any period of their life, and provide that sons ai'o the guar- 
dians of their widowed mothers. It is therefore difficult to understand the 
reason why the mother’s existence should affect the right of a man to dispose 
of hknself in adoption. There are, however, passages in the Codes, laying down 
that sons arc not independent when their father is alive, nor are they so when 

» I, 85, 
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their mothcw is living. And Mann says that the mother is entitled to reverence 
a thousand times more than the father.^ These somewhat contmdictoTy rules, 
some declaring the mother’s dependence on her son, and others propounding 
the son’s dependence on the mother, may be reconciled by supposing that the 
former represented the existing usage and referred to matters outside the pre- 
cincts of •the family, while the latter provided a moral or religious duty on the 
part of sons after they have become independent by the death of the father to 
live under the loving control of their mother, in so far as regards the internal 
management of the affairs of the family. And the rule laying down a son’s depen- 
dence on the mother appears to be levelled against partition by brothers dm*ing 
the mother’s life, when their common abode is ordained by the Hindu sages : 
for nothing can wound the feelings of a Hindu widowed mother so much as the 
disruption of the joint family and the separation of her sons during her life. 
IJ follows therefore that the descriptions given in the Codes of a self-given son 
and a son made in so far as they require that the sons should be destitute of 
their mother, were of later gixjwth, and contemplated what should be rather 
than what tvas the usage. 

The joint family sygtem which has been described as the cherished institution 
of Hindu society is a continu^ition of the ancient patriai’chal form of family govern- 
ment. It marks the stationary character of Hindu society, over which ages havo 
passed away without effecting any material changes, and it has been well said that 
in India the past is present, though it must be owned that it is fast passing away. 
It originated in natural relationship, acquired an artificial chai'actcr in primi- 
tive times by the exigencies of ancient society, ^nd was Imld together by com- 
munity of^ interests. Its continuance has not been disturbed by those social, 
religious, and political changes that have caused the disruption of the system in 
other countries, where it had once existed. In modern timi?s society is consider- 
ed to be composed of individuals and the body oT laws governing it are directed 
to individual rights, duties and liabilities. But the joint family was the unit 
of society in ancient times, and has been so in India all along ; and the Hindu 
law in all its branches is moulded to a great extent by that institution. The 
severity of the patriarchal Government has no doubt been softened down to a 
great extent but its traces are discernible in many rules of the Codes. 

The Hindu lawyers, as I have ah’eady said, lay it down as a religious duty 
on the .part of sons to live together as members of a joint family so long as 
their parents are alive. The continuance of the insti tiition, therefore, gained 
support from the Hindu religion. It may be interesting to notice here the contrast 
between this rule of Hindu law and the first part of the following precept^ in 
the Bible, which says, — Therefore shall a man leave his father and mother, and 
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cleave unto his wife and they sliall be one flesh.” The latter part, however, is 
almost identical with the following text of the Hindu Scripture, — “ They shall 
be one bone one flesh and one skin.”* Religion has exercised a potent influence 
on the progress and development of society, and the family relation in tho 
social structure of modem European nations professing the Christian faith, is 
to some extent at least due to the abov9 pi’ccept of their Scriptures, v 

I have already told you that a family in ancuent society was a small state by 
itself, of which the patriarch was the chief and his wives, children and slaves were 
the subjects. The several meanings of the yforii praja show how the same w’oixi con- 
veying one meaning in ancient times is by analogy extended to other things that 
came into existence in the course of social progress. The Sanskrit word praja is 
philologically the same as tho English term progeny, and originally meant a de- 
scendant. As the I'elation subsi.sting between a father and his children in pinmi- 
tive society, resembled the relation of a king with his subjects in later times, tl^e 
word came to signify a subject of a king. The subjects of an Indian king had to 
pSy an income-tax to hini, and as the majority of them practised agriculture, they 
had to deliver acertain share of the produce yielded hy the laud cultivated by them 
to officers appointed by the king to collect the tax : the payment of the tax in 
that way was the distinctive feature of the relation, between the subjects and 
their king. And when tlio ruling authority transferred its rights of receiving 
the share of produce lo tho zemindars subject to the payment to Government of 
a fixed revenue, and introduced the system of land tenures now found in this 
country, tl\c word praja came to mean any tenant, since tho relation of land- 
lord and tenant is similar to the relation previously subsisting between the king 
and his subjects, so far as the payment of the tax which is now called rent, is 
concerned. 

In a patriarchal family the rank and position of a son depended entirely on 
the pleasure of the father, amoflgst the various descriptions of real and subsi- 
diary sons, and there docs nof appear to have been any inherent -superiority in 
any one description, over anotlier. All the Codes, however, agree in assigning 
to tho real legitimate son, the highest place : but this rule embodying what ap- 
pears to be quite natural in an improved state of society, could not bo expected 
to obtain in early times when looseness of sexual morality prevailed. A son 
who was agreeable to tlio father on account of the possession of virtues or for 
other reasons would be entitled to the first rank. Accordingly we fipd that 
Visvamitra conferred the position of the eldest son on his adopted son Sunah- 
sepha who <va8 endowed with excellent qualities. On his proposing his inten- 
tion to his hundred sons, the fifty elder ones did not like the idea, and were 
therefore cursed and expatriated from the family. But the younger fifty said 

^ Ddjabhaga Ch. IV, sect. II, para. 14. 
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to their father, — “ What our father tells us, in that we abide ; we place thee 
(Sanahsepha) before us and follow tliee,’’^ and they obtained their father’s bless- 
ings. 

There are several stoi ies and legends shomng that a capricious or whimsical 
father did inflict any punishment on a son that incurred his slightest displeasure. 
Wo have^alrcady referred to a passage i\^ the Rig-Veda indicating implicit obe- 
dience by sons to their father’s commands. The punishment inflicted by Visva- 
mitra on his fifty sons who disapproved of his proposal to give the fii*st rank to 
his adopted son appears to us to be out of all proportion to their offence. Nachi- 
keta displeased his father by repeating a question to him and was in consequence 
condemned to severe punishment.^ Dasaratha sent his son Rama to exile for 
fourteen years, without any fault on his pai*t. And Jajati ou toasted his sons 
that refused to couqDly with a certain request of his. These instances are suffi- 
cient to show the state of subjection in which sons were placed. 

The wives, sons and slaves held the same position in relation to the patri- 
arch, and they all laboured under the same disabilities. They could not hofd 
any property, and whatever they earned by their personal labour belonged to 
the father of the family. They tliemselvc.s were in the category of property 
owned by the father, and as»such could not of course own property. According- 
ly Manu says ; ‘‘ A wife, a son, and a slave are devoid of property ; whatever 
they acquire becomes his whose they are.”^ The same principle is found in 
Roman law. The stringency of the nxle, however, was gradually modified in 
both systems by recognizing the rights of a wife and a son to certain special kinds 
of property. The son’s position has improved to^ very great extent under the 
Mitdkshaya, while according to the Dayabhdga which is unfavourable to the 
right of sons against their father, the father is entitled to half of the self-ac- 
quisition of a son by reason of his being the father of the acquirer.* 

According to the status assigned by anefent law to a wife, a son, and a 
slave, they could have no right as against the* husband, the father and the 
master respectively. There could therefore bo no litigation between husband 
and wife, between father and son or between master and slave. A passage of 
Smriti cited in tlie Mitakshara'^ says, — “ Even when there is a cause of dispute 
between preceptor and pupil, between husband and wife, between father and 
son, or between master and slave, no action is maintainable ” And this is 
quite oonsistont with the ancient law of personal status, but it is a pro- 
position which could not be assented to in its literal sense by the Mitakshara, 
which has construed the law laid down by the sages in such a way £K} to confer 
important rights on sons, and to raise and improve the position of wodlcn. 

* Aitareya Brdhmana, citiod in Dattaka-Mimansa, I, 12, 

* ^ftlatliopanishad Asiatic Society's Sanskrit Edition, p. 77. 

* 416, * Dayabhdga Ch. II, paras. 05 — 72. 


* On yajimvalkya, II^ 32. 
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Accoi’dingly it interprets the above passage as laying down a rule of. moral 
obligation intended to discourage litigation between such persons that should not 
come as antagonists before a Court of Justice. It appears that no such Action 
could be maintained at first, but with the progress of civilization, it was conceded 
that altliough no such Action lay as of right, the king could be moved by the 
aggrieved party to interfere and institute proceedings against the wiong-door. 
This is somewhat similar to the interference by the English Courts of Equity 
where the Common law Courts failed to grant any relief. A litigation between a 
father and a son is so much disapproved by the sages that they provide punish- 
ment for persons who instead of endeavoui'ing to settle the dispute amicably, 
agree to appear before the Court as witnesses in the cause.^ In the same treatise 
is cited a text of Narada, which says. — “ It is pronounced by those versed in 
law that an action of one against many, of women, and of a slave shall not bo 
entei*taincd.” And this passage so far as regards females is construed to mean 
that an action by a woman during her husband’s life is not maintainable by 
ntason of her dependence on the husband. It appears to lay down a rule resem- 
bling one of English law, in force till lately, according to which during coverture 
no action could lie by or against the wife ; but the husband could sue or be sued 
instead of her. ^ 

A son being incapable of holding property, it would follow that he was 
incompetent to perform the religious coremonics which might be celebrated at 
considerable expense. The Mitakshava School, however, contends that a son 
is bound by the Sastras to perform several ceremonies during the father’s life- 
time, and upon that ground ^gues that a son oiiglit to be admitted as a copar- 
cener of the father, Avith respect to ancestral property : how else is he to obey 
the dictates of the Sastras But having regard to the principles of ancient 
law and usage there esannot be any doubt that the father of the family alone 
could perform the religious rites for the benefit of his family. And notwithstand- 
ing the multiplication in later times of religious duties imposed on individuals, 
the modem practice in joint families is the same as the old one. Ho person 
whose fatlier is alive can even noAv perform the Srddha ceremonies which are 
the foundation of the doctrine of spiritual benefit, excepting the Viidlii Sradha 
or the auspicious Sradha rite for prosperity, wliicli is performed on the occasion 
of an initiatory ceremony of a son or a daughter.^ 

I have already observed that the condition of a wife, a son, and a slave in 
ancient society was almost the same, so far as the authority, over them, of the 
husband, father and master respectively, was concerned; and their authority 
wac absolute and uncontrolled by any legal restraint. But the difference in 
their condition would manifest itself upon tho death of the father of the family. 

^ Yajnavalkya, IJ, 239. * ViramitroWya Ch. I, Sect. 23 ; Trauslation, p, 13. 

^ « Dayubli^a, Ch. Xf, Sect. YI, para. 20. 
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On the happening of that event the sons became sui juris or independent and 
competent to exercise a father's power over his own family and dependents. 
There was no change in the condition of a slave, who passed to the heir of 
the deceased master, like other property left by him. As to a wife’s position 
after the death of the husband we have already seen that at first it was similar to 
that of a^ slave, and she belonged to the Jieir of her lord. There was a gradual 
improvement in the condition of women who ceased to be considered in the light 
of property belonging to their husband. They held a position intermediate 
between those of a free person and of a slave ; they were not entitled to indepen- 
dence, but their dependence did not bear resemblance to that of a slave. They 
were thought to be incapable of exorcising discretion and therefore were like 
minors placed under the guardianship of a tutor, with this difPerence that 
their minority never ceased. If they rc-married after the death of the first 
husband, they wore placed under the power of the second husband. If they 
did not rc-marry they continued to live under the care and control of their son or 
other male relation of the hu.shand’s fanflly.^ 

But although the death of the father of a family rendered his sons com- 
pletely, and his wives ‘to a certain extent, independent, yet the idea that the 
deceased person had domiifioii or i)roprietory right over his sons and wives 
survived and is exemplified by the rules of Hindu law regarding the payment 
of the debts of a person dying without leaving any property. 

The poi^onal liability of a son or a remoter male issue to pay the debts of 
his father or other paternal ancestor although the former may not inherit any 
property from the latter is to bo attributed to the*'priuciplo*'that those on whom 
the decoa^d exorcised patria potostas and dominion were like liis property. 
Yajnavalkya declares : “ When the father is remotely absent or dead or afflicted 
with a lasting disease his debts are payable hj his sons and grandsons.”* 
The commentators of the Mitakshara School concur in the conclusion that the 
liability of male issue to discharge the debts of a deceased patomal ancestor is 
independent of his inheriting any property from, or througli, him. In Bombay 
this rule of Hindu law was strictly enforced till an Act was passed by the 
Legislature to exonerate a son from his personal liability to pay his ancestral 
debts.^ 

There is apparently a very curious rule of Hindu law according to which 
a man taking the wife of another is declared liable to pay the latter’s debts. 
Thus Yajnavalkya oidains : “ Whoever takes the heritage or tlio wife of a 
person is liable to pay his debts.”* While commenting on this text the Mitak- 
shai^a says that a person wlio takes under his protection the recusant wife of 
another, or takes the widow of a deceased person is bound to pay his debts : and 

' Maiia, V, 148 and IX, 3 j Yajnavalkya, I, S5. * 11, 50. ® Bombay Act, VII of 1866 . 

" IT, 61. 
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explains the principle of this rule by citing the following passages of law : — “ He 
who takes the widow of a man djnng without leaving any male issue or any 
property, shall be liable for the debts of her husband ; for she is ordained his 
property ; ” and “ He who takes anothei^’s wife, takes his property.” A text 
of Karslinajini, however, goes further and directs that the taker of the wife 
is to bear tlie expenses of the deceased*^ nsbandjp funeml ceremonies ; Tt runs as 
follows : — “ A son, a pupil, the widow, the father, a brother, a daughter-in-law, 
the preceptor, one taking the widow, or the heir shall perform the exequial rite 
and the ceremony of offering the funeral cake and the libation of water All 
these rules studied in the light of the principles of early law are perfectly 
intelligible ; they are all based on the theory of property in sons and wives. 


* See Niniayasindlm original Sanskrit (Bombay Edition of 1883), page 325, 
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LECTURE II. 

COCTRINE OP SPIRITUAL. BENEFIT AND TWELVE 

kInds of sons. 

Hindu society civilized by means of religious influence — India the land of religion. — It has no 
place in tho political history of the world. — But holds a prominent position in its intelleo* 
tual and religious history. — Probable causes of religiousness of Indians — Polytheism- 
Ancestor- worship— Its origin — New character given by sages to ancestor- worship— Deri* 
ration of putra . — Doctrine of spiritual benefit conferred by sons.-^ Introduced for their 
benefit— Real legitimate son alone competent to confer spiritual benefit — Subsidiary sons 
are not so. — Mann, — Baudhayana, — Vasishtha, — Apastamba, — Doctrine not the origin of, 
but invoked for discouraging, secondary sons. — Marriage improved by that doctrine — 
Approved forms religious. — Disapproved forms not so, — Sacrcdnoss of marriage — Patni — 
Divisions of wives into paints and noii-patn^jf — Caste, form of marriago, virginity at t^e 
time of marriago, non-marriago with another man, are conditions of pataf— Marriage 
and fidelity — Early marriago — Caste system and its effects on Hindu civilization — Effect 
of rules of marriage on sonship— and real legitimate son — Division of sons into 
real or primary, and substitutionary — Earlier divisions of sons into two groups — Ddydda 
and bandhu — First stage of classification of sons — Vishnu — Vasishtha, Y^jnavalkya— 
Yama — Narada — Harita — Dbvala,— Principles of this division — Second stage — Mann— 
Baudhiiyana — Gautama— This an improvement on moral grounds— Tho last stage — 
Vrihaspati — Effect of Codes on sonship — Explanation of the Doctrine of spiritual benefit. 

In' the preceding lecture I have considered ^t some length tho nature and 
character •of the early institutions of marriage and sonship. The conception in 
ancient society of a wife, a son and a slave was moulded on one common princi- 
ple of absolute subjection. The law of personal status in tho earliest times con- 
sisted of a I’olation between two persons, characterized by tho exercise of unlimi- 
ted power on the one side and tho state of abject submission on tho other. Tho 
prominent idea that pervaded the relation between husband and wife, between 
father and son and between master and slave, was tliat the one was placed under 
the power and dominion of another. The status of the weaker sex was most 
wretched and deplorable, they were looked upon and treated more like lower 
animals than human beings. Marriage conveyed no more than tho idea of ac- 
quiring dominion over a woman : and sexual morality, fidelity or chastity did not 
form an element in a marriage union, which again did not carry with it the idea 
of permanence, and was liable to be dissolved at the option of tho husband by a 
sald^or gift of his wife. The grossness of the usages to which divers descriptions 
of subsidiary sons owed their origin shows forth in a clear light how lax was the 
marriage tie, and how loose the sexual morality in ancient society. The unlimi- 
ted poVor again which a man possessed to an unreasonable extent over his sous 
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and wives was liable to great abuse. Implicit obedience w^as rigorously exacted 
from them, and any one of them incurring his slightest displeasure was liable 
to any punishment he chose to inflict, and ancient law offered no protection to a 
son or a i\dfe against a whimsical father or a capricious husband. KTor can it be 
expected that tlie different kinds of sons belonging to a man would be the ob- 
ject of his love and affection, when the foundation of that natural safeguard 
was wanting in most descriptions of sons. The loving control whicli a Hindu 
father even now exercises over his adult sons, and which is willingly and cheer- 
fully submitted to, was not possible in the old times when the state of the fami- 
ly relation was of a different kind. These early usages were felt as great evils 
when society advanced in civilization. The Hindu sages set themselves the task 
of improving society by inculcating rules of higher and purer conduct, calculated 
to suppress the laxity of marriage union, the looseness of sexual morality, the 
institution of subsidiary sons, and the improper exercise of pafria potestas. They 
endeavoured to impart a sacred character to marriage, to impress the importance 
of female chastity, to discouiTago the system of affiliation, and to ameliorate the 
condition of sons and wives; and in order to accomplish those objects they had 
recourse to the influence of religion, which formed the chief, if not the solo, 
instimmcnt by means of which Hindu society was civilized. 

The civilization amongst the Hindus took entirely a religious direction ; 
and India may vei'y appropriately bo called the land of religion. Hero all con- 
ceivable systems of theological doctrines arose and ax’e still pi^valent, ranging 
from polytheism to monotheism and from the Sankhya atheism to the Ven- 
dantik pantheism. Although there is very gi'eat divergence between the dif- 
ferent systems of religious philosophy, as regards many important matters main- 
tained by them, yet there are certain cardinal points which are common to them all 
and which constitute the principles of Hindu religion. They are, the eternity of the 
human soul; its mctemsychosis or continued deaths and births without in- 
terruption, or the assumption of different bodies mundane or celestial one after 
another ; the Adrishta or that invisible double force the result of its virtuous or 
vicious deeds in the past period of its eidstence in the various forms, influencing 
the condition of its present and future existence ; and the mohsha or liberation of 
the soul, or its deliverance from the necessity that ties it to a body of one foim or 
other, which forms the summum honum or the end of man, and on the attainment 
of which the soul enters into a permanent state of beatitude. The summum bonum 
of the Hindus, is founded upon the assumption that there cannot be perfect and un- 
mixed happiness in any form of existence in which the soul is imprisoned in the 
tabernacle of a body though it be a heavenly one. The theory of Adrishta ok» the 
invisible dual force, the effect of a man’s own deeds in the past, determining the 
condition of his present life, explains the inequality in the condition of men; and 
the belief ip it is calculated to make one contented with his present statb, how- 
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ever miserable it may be, though at the same time it is likely to produce in- 
activity, and discourage attempts to better one’s own condition in this life. 

These principles are so widely disseminated in Hindu society that every 
Hindu whatever his position in life may be, has his mind thoroughly imbued 
with them especially with the idea of the Adrishta. The operation of these doc- 
trines hife created a patient and enduring state of mind which calmly and cheer- 
fully bears the ills which flesh is heir to. They have at the same time produced 
a spirit of apathy and helplessness that would not stir to adopt means for avoid- 
ing proventible evils. To foreigners it ai^pcars uttei’ly inexplicable how the 
poorest classes of Hindus living amidst pinching poverty could be so cheerful as 
they are ; not knowing that their buoyant spirit is duo to the belief in the 
truths of religion. The sense of individual responsibili#^-y, and the belief that 
the present life is transient and is but a point in an infinite line of existence 
have diverted the Hindu mind from exertion to improve his condition and from 
combined action for the purpose of common good in this world, of which each 
parson thinks himself to be but a temporary sojourner. The Hindus let things 
take their own course, and they themselves sit idle like mere lookers on. The high- 
est spiritual development of man according to Hindu religion, being the with- 
drawal of the mind from external objects and pleasures, the attainment of 
worldly prosperity would be inconsistent with the religious spirit of Hindus. Such 
a people is not likely to attain political greatness, and there is no regular political 
history of this country. The Hindus therefore have no place in the political liistoiy 
of the world. But it should bo observed that progress in religion and attainment 
of political greatness arc somewhat opposed to each othei*. Political greatness 
which means the aggrandisement of one nation at the expense of another, cannot 
be achieved except by infringing the rules of religion. Religious teaching may 
contribute to make a people politically powerful. But the political creed must 
necessarily be to a great extent dissociated from religion. The political greatness 
or degradation of a people therefore is no test fhr judging the truth or falsity of its 
religion. The political degradation of the Hindus may bo due to their following 
the dictates of their religion in practice, but it is most unreasonable to assert 
this as proving the Hindu religion to be false. There cannot be any doubt that 
if the Christian nations of modem Europe be real followers of Christ, their poli- 
tical greatness would vanish in no time, and they would very soon be placed in the 
same* position with the Hindus ; for warlike habits are equally opposed to the 
spirit of Christianity. 

Although the Indians have no place in the political history ^of the world, 
yet they hold a prominent position in its intellectual and religious history. 
Directly or indirectly India has given religion to the gi*eatost portion of man- 
kind. The Buddhistic faith which originated in India and the founder of which 
wa« a Kshatriya prince, is professed by far the greater portlop of Asiutje na- 
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tions. Christianity and Hinduism appear to have some close connection with each 
other, in so fax* as their teachings bearing on practical duties arc concerned. 
Self-control, self-sacrifice, meekness, sympathy, altruism and contentment are 
virtues taught by both systems. The theological doctrine of the Trinity appears to 
be similar, if not the same, in both systems. The allusion in the Bible that 
eastern sages went to visit Christ at His birth may be taken to indicate fiiDme sort 
of connection with Hindu Yogis or saints. There is so striking a resemblance 
in some points relating to the birth and early life of the Indian Krishna and of 
Christ that some writers go so far as to trace the origin of Christianity to India. 
It may, however, be fairly argued that Chi*istianity owes directly or indirectly 
some of its doctrines to Hinduism. There is one point, however, in which the 
two systems are at divergence ; the Christian doctrine of equality of men has to 
a great extent contributed to the greatness of the modem European nations, 
whilst the caste-system which at its inception had a very useful bearing on the 
civilization of Hindu society, but which was converted into a hereditary institu- 
tion by the selfish policy of the Brahmanas, had a blighting effect on Hindu 
society, although it created virtues of necessity amongst the lower classes. 

It is difficult to ascertain the cause or causes that have given a religious di- 
rection to the Hindu civilization. Several causes seem to have operated in di- 
verting the Hindu mind from the study of nature and its powers, which has re- 
sulted in the discovery of the truths of modem science, and led to those 
wonderful inventions that have promoted human happiness to a marvellous ex- 
tent. It may be that the fertility of the Indian soil yielding in abundance the 
necessaries of life with the application of the slightest labour, coupled with the 
enervating influence of the climate, rendered active and enterprising ^pursuits 
unnecessary, unsuitable and disagreeable, and made the Hindu mind more sub- 
jective and contemplative. Or it may be that the gorgeous aspect in which nature 
presented itself in its loftiest mountains, its mighty rivers, its exuberant vegetable 
products, it variegated animal kingdom, and its bright firmament, overawed 
the mind and excited the imagination which accounted for all the wonderful 
natural phenomena by ascribing them to the direct agency of supernatural 
beings. Or it may be the supremacy of the Brahmanical class originally com- 
posed of the learned Hindu families who made religion their profession and learn- 
ing their monopoly, from which the other classes were practically excluded, and 
who also succeeded in establishing themselves as the head of the Hindu community 
and holding a rank superior to that of even the king and royal caste, holding 
in fact, the same position in India, as the Pope did at one time in Europe whose 
commands were obeyed even by the kings, that conduced to the religious tendenqy 
of the Hindu society. Whatever might be the cause, the fact is that the Hindu 
mind was occupied with ideas relating to the past and the future existenbe of 
man I and thciopresent, however, was attended to in a lessor degree as haing 
merely the connecting link between the two. 
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Beligion is an inherent part of human nature, and the earliest yearning of 
the human heart manifested itself in polytheism or the worship of numerous 
deities supposed to preside over the different regions of the universe and to 
govern the elements and the natural phenomena. The Rig- Veda, which is the 
earliest monument of human thought is a collection of hymns addressed to 
the doitfes such as have been describi^d above, that were chanted at the time 
of their worship. They were worshipped with ceremonies such as could 
be conceived for honouring a guest of the highest respectability. The choicest 
things that were regarded as delicious were collected and set apart for 
offering to the gods. The Homa ceremony consists in offering to tlie holy 
fire the clarified butter so much prized by the Hindus. The fire, the most 
potent natural agency known to the ancients, was worshipped by all the nations 
of antiquity. It was the emblem of life and power, and was believed by the 
Hindus to be the mouth-piece of all the gods. The custom of maintaining fire 
continually burning in one’s house was observed by the Hindus as well as by 
the Romans. It did perhaps owe its "origin to the ignoi'anco of any prompt 
method of making fire at one’s pleasure. It should, however, be observed that 
there is no indication of idolatry in the Rig- Veda, but the deities worshipped 
were all invisible beings. 

Like the invisible gods the invisible souls or spirits of departed ancestors 
were also worshipped with similar ceremonies. The idea of an immortal spirit 
residing in the human body was conceived by the Hindus from the earliest times. 
The origin of the idea may be traced, specially by a materialist, to the same 
state of mind that explained every sustained actk)n by asenbing it to the direct 
agency of some invisible spirit, the human soul being as it were the presiding deity 
of the body. And later on, the idea was extended to the animal and vegetable 
world, more definitely when the doctrine of the transmigration of souls arose. 
Tlio state of the human soul after the dissolution by death of the bond that con- 
fined it in the material body was determined hy its virtuous or vicious conduct 
in life. The mams of departed ancestors that were distinguished by their vir- 
tuous deeds were associated with gods in heaven, and wore themselves capable 
of doing good or evil. The sacHficc in honour of the deceased ancestors was per- 
formed, not for the purpose of conferring any benefits on them, but with the 
object of invoking their grace. The origin of ancestor-worship is to be traced 
to the same hope and fear that induced the ancient people to perform sacrifices 
in honour of the gods. To propitiate them in case of suffering any evil, or to 
induce them to confer prosperity in this life was the motive for worshipping the 
gods as well as the ^itris or the spirits of departed ancestors. 

The fifteenth hymn in the tenth Mandala of the Rig-Veda, addressed to the 
pitris or the spirits of departed ancestors, used to be chanted at a sacrifice for 
hoiK^^tiring the manes of ancestors. It shows that the ancestor- woj^hip was ipade 



40 POCTBINB OF SPIRITUAL BENEFIT AND TWELVE KINDS OF SONS. 

not with the object of conferring any spiritual benefit on them but with a view 
to invoke their aid and protection. This hymn classifies the ancestors into 
three ranks, namely, good, indifferent, and bad according to the nature of their 
conduct in this world, and discloses that the condition of departed spirits in the 
next world is determined by their own merits and demerits, being the effects of 
their virtuous or vicious actions in tfeis world ; and those ancestors *9nly who 
were virtuous in this life are associated with the gods in heaven. A few extracts 
from this hynm may be cited here to illustrate what is said above. 

“May the superior, mediocre and inferior being kind to us accept the 
bumt-otfei'ing. They are unlike the wild dogs, and knowing our preparation 
for the sacrifice have come to protect our lives; may they protect us when in- 
voked. 

“ I offer now my salutation to the pitris who have departed to the pitriloJca 
or the heavenly region for the manes^ either long since or lately, and who arc 
situated in the terrestrial sphere or are with the fortunate beings (gods). 

“ I feel that the pitris well aware of.rmy reverence are coino, and I have got 
the means of completing the sacrifice without any impediment : may the pitris 
who are come and seated on the kusa grass partake of the soma juice and the 
svadhd or sacrificial food. 

“ O pitris seated on the kusa grass ! grant us your protection ; I have pre- 
pared these offerings for you, enjoy them : may you come and give your happy 
protection, gmnt us prosperity and make us sinless. 

“ These agreeable sacrificial objects are spread on the kusa ; may the kind 
pitris that are invited come and,.hear the pmyers recited here and praise (or ap- 
prove of) them ; may they protect us. , 

“ O pitris ! you all sitting to the south by placing your knees on the earth 
praise highly this sacrifice. We are mortals and if we be guilty of any fault, de- 
stroy us not for it. 

“ Come, O god of fire ! w'ith thousands of those ancient and later fathers, 
seated in the solar region and adorers of gods, who are true, who are eaters of 
oblations and drinkers of libations, and who are received into the same chariot 
with Indra and the gods. 

“ Do thou O self-resplendent god of fire ! along with those (fathers) who 
whether they have undergone cremation or not, are gladdened in heaven, by our 
oblation — grant us this (higher) vitality and a body according to our desires.” 

The thirty-fifth hymn of the seventh mandala is addressed to all the gods, 
and includes the departed ancestors. The fourth hemistich of the twelfth 
stanza runs thus, “ May the pitris or the departed ancestors be favourable to onr 
prosperity in our invocations.” The fourth stanza of the fifty-second hymn of the 
sixth Mandala says, — “May the rising dawd protect me; may the swelling 
rivers proteci^ me; may the firm mountains protect me ; may the pitris pi^ent 
at the sacrifice for gods, protect me.” 
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The departed ancestors, however, could more ea.sily be propitiated than the 
gods ; their descendants were supposed to have a claim upon theii* aid and pro- 
tection. Thus the first hemistich of the third Itik of the one hundred and sixth 
hymn of the first Mandala says, — “ May the fathers, who may be easily invoked, 
protect us.” 

These passages are sufficient to shyjv that the ancestor- worship did not 
owe its origin to the belief that it is conducive to the spiritual benefit of tho 
souls of the departed ancestors, but it was done by the worshipper with the ob- 
ject of securing his own pi’osperity, by favour of the departed ancestors pro- 
pitiated by the ceremony. 

The ceremonial of ancestor- worship observed at the present day, also leads to 
the same conclusion.*- The person performing the ceremony, no doubt, is to make, 
according to the ritual, a fox'inal declaration in modern Sanskrit, that he celebrates 
it, being desirous of endless heavenly happiness of his ancestors, but the tenor of 
the whole ceremony and the Vedik prayers recited in the course of the ritual 
show that the object is not so much to benefit the {incestors as to propitiate theitf 
and to induce them to become favorable to the worshipper and gi*ant him pros- 
perity. I may liere give as an instance one of the prayers : — “ May our ancestors 
who arc merciful and who were consumed by fire (on the funei*al pyre) come 
here by tho roads frequented by gods, and may they being gladdened by tho 
sacrifice al food in this sacrifice praise it and protect us.”^ 

But it should be observed here that the word pitri or father used in the Rig- 
Veda to designate objects of w’orshij>, has received a novel interpretation from 
cominentaiors, which is at variance witli its ordinary meaning and is inconsistent 
with the natm’al interpretation of the passages of the Rig-Veda in which it 
occurs. In later works dealing with creation, or fathers arc represented 

as being an order of demigods created by God before the creation of man.® This 
order of beings is subdivided into three classes, njfmcly, Vasa, Rudra and Aditya ; 
and the word ‘fathers ’ is interpreted to refer totlicso beings. Mauu says that 
the order of beings called pitris that arc tlic progenitors of the Brahmanas are 
named Agnidagdhas, Anagiiidagdhas, Kavyas, Vahrisadas, Agnisvattas and 
Saninyas.* But you will find that these words arc employed in the Vedas to 
describe the departed ancestors, and do not indicate that they are names 
of a difEcrent order of beings. The reason for putting such a construction appears 
to be that the ordinary natural meaning of tlie word piiri in tho hymns referred 
to would be opposed to, and inconsistent with, the theory of the divine origin 

‘ Soo Parvaua Srdddha in tho Brahmaua-Sarvasva and tho Sarva-Sat-Karma-Paddhati. 

/ White Yajur Veda, Ch. XIX, Kaudika, 58. * 

■ Taittiriya Brahmana ii, 3, 8 , 1 ; Manu i, 37 ; iii, 199—201 ; Vishau- Parana, Bk. i, Oh. V, 
28, 33 aad 34 5 Vaya-Purana, Ch. IX, 

^ Mann iii, 199. 
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of the Vedas, according to which the Kcriptures cannot be supposed to contain a 
hymn addressed to the spirits of departed men. 

The usage of ancesto^-^Yorsl^ip, however, served a very important purpose 
in tlic Iiands of the TTiiidu lawgivers wdio impressed upon it a new character 
with the object of improving tJie relation between tlie sexes, and raising the 
condition of sons and wives whose position in early times was no better than 
the condition of slaves. The authors of the Hindu Codes extol the possession of 
male issue as a means of pei'petuatiiig one’s name in this world and attaining 
heavenly happiness in the next. I'hey hav€3 thrust into prominence the capa- 
city of a son, specially of a i*cal legitimate son, to confer spiritual benefits upon 
his father and other ancestors by means of the ceremony of ancestor- worship. 
But tliei^e arc many passages in the Vedas showing that the soul of a deceased 
persou attains hcaveu and is ranked Yvith the gods, hy dint of its own merit. 
That any ceremony performed by a son or other descendant conduces to the 
spiritual benefit of his deceased ancestors — ^is a later idea conceived and taught 
hSr the benefit of sons and probably of the priestly class. These laAvgivers, 
however, admit the Vodic principle upon an extension of which tlio doctrine of 
tran.smigratioii of souls is ba.sed : and they represent the state of liberation or 
W 4 )ksha as being the highest liiiman aspiration to be attained by one’s own 
virtuous conduct independently of any spiritual service that may be rendered 
by a sou. But that state of spiritual development could be attained by those 
only that are masters of religious learning, and are averse to the pleasures 
of the world, and capable of restraining the passions and suppressing 
the desires, that arc the spj’ings of human action, and sources of misery. 
As for the generality of the people wedded to the pleasures of the world, these 
sages prescribe different duties suitable to tlie capacity of the various classes, 
and as a reward foF discharging them, tJiey liold out hopes of heavenly happi- 
ness which is quite different from the pi.Tmancnt beatitude set forth as the 
highest spmtual aim to be aspi ved to by mankind. 

With a view to fortify the doctrine of a son’s capacity to confer spiritual 
benefits upon his father, some of the sages have given the derivation of the 
word putra or son in such a Avay as to show that its etymological meaning is 
“ the deliverer from the infernal region called Thus Manu^ and Vishnu® 

say, — since a son delivers his father from the hell called put^ therefore 

he is named ptiUtra by the Sclf-cxistent himself. But it should bo observed 
that the w'ord throughout the Rig- Veda, is spelt as putra and not puUra ; and 
its Vcdic etymology and meaning appear to be different from those adopted by 
these later lawgivers. AVhat is common in both is that a son is a person who 
aids and assists ; but according to the former he does so in a secular point of 

* 
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view, whereas, agreeably to the latter, in a spiritual sense. Yaska the first 
Sanskrit Jcxicograplicr whose authority is often cited by Sayana the cele- 
brated commentator of the Vedas, in support of his exposition of the text, 
gives both the meanings in a modified form. Ife says “ A is one that 

aids much, oi’ assists in old age, or delivers from the hell called It should bo 

noticed that, although the last uioaiiiug given by Yaska is similar to that given 
by tlic two sages, yet it is consistent with the Vcdic si)clling of tbe word. I 
have not met with any passage in the Rig- Veda which the word bas 

been used in the sense of deliverer from the infernal region. * 

This fanciful dei-ivation of the word jmfra is put foi ward to show that a 
son is necessary for the purpose of securing against the torments of the infernal 
region. It is further i*epr()sentecl that a Rr.ilimaiia is born a debtor to three 
classes of heiiigs : to the rkhi<! ot* pro pounders of the Sh asters, for the study of 
them ; to the gods, for tin) performance of sacrifice ; and to liis ancestors, for 
offspring. And he is absolved from tlie.se debts wlio has a son, has performed 
sacrifices and has studied the sacred literature.^ Alauti says : “ When a person has 
discharged his obligation to the sages, to tlio manany and to the gods, let him 
apply liis mind to final boatitudo ; but low shall ho fall, who presumes to seek 
beatitude, without having paid these debts. After lie has read tlio Vedas in tlio 
form prescribed liy law, has legally begoUen a son. and has performed saerifices 
to tlio host of his jiower, ho may then apply his heart to eternal bliss ; but if a 
Bralunana liavo not read the Vedas, if he have not begotten a son, and if ho 
have not performed sacrifice, yet sliall aim at final beatitude, lie shall sink to a 
place of degradation.*"^ Rut this is inconsistent with wliat, the same sage has 
propounded in another place, namely, that tliousands of life-long students lead- 
ing a life of (celibacy have attained to Jieavon without leaving any son.^ 

The condition of absolute dependence in this world, of a son upon his fatiier 
was sought by the sages to bo ameliorated by fostering the belief of absolute 
dependence of a fatliei* upon liis sou hi the next, fi^* S[)i ritual piir])oses. A vson not 
only saves his father’s soul from falling into a region of torment, but also en- 
ables it to attain blissful regions of heaven. A jiassage of yruti cited in the 
Dattaka-Miiminsd, says : “ Heaven awaits not one who has no male issue.” Manu 
declares : ‘‘ By a sou a man conquers the heavenly regions, by a son’s son ho 
secures the enjoyment of them for an endless period, and by a son’s grandson 
he reaches the solar abodc.”^ SoYajnavalkya says : “Because sons, grandsons 
and gi'eat-grandsons are the means of coutinnatiou of linoago, and of attainment 
of heaven ; therefore wives should bo espoused and should ho guarded 'well.”^ 
Wo have already seen that the obligation to pay the debts of ancestors, duc^ to 

» Dftt. Mim. 1. 6. * M*im VI, 36-37. 
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creditoi*s devolves on male issue. Failure to pay one’s debts is followed by a 
degi'aded condition in the next world. A man who does not repay his debts is 
declared liable to be born after death in his creditor’s house, as a slave, a ser- 
vant, a woman, or a quadruped.^ But ho is exonerated from this liability if he 
has male issue. Tims Vasishtha declares : If a father sees the face of a son 
born and livinof, ho devolves his debts on him and obtains immortality ; it is 

V ^ 

ordained in the Sruii, Endless are the heavenly regions of those having sons, 
heaven awaits not one who has no male issae.”^ 

Most of the above texts, laudatory of the celestial bliss derived from the 
male issue, and cited by modei-n commentators in support of the theory of the 
obligation to adopt, appear on a careful study to refer to the aurasa or real 
legitimate son alone. While other passages from the generality of their lan- 
guage may apply to all descriptions of sons, real or subsidiary, without any dis- 
tinction. The legitimately begotten son, how^over, liolds the highest place as 
regards the capacity for conferring spiritual benefit. When defining the 
ceal legitimate son, Mann declai’cs that he is the first in rank.® It is de- 
clared that a father is entitled to heaven by the hirtli of a son, and all the reli- 
gions ceremonies put together are not equal in a spiritual point of view to 
the sixteenth part of the efficacy of tlie birth of an eldest son.^ The begotten 
son is further represented as the father’s ()\vn self reproduced in the shape of a 
son. Thus a passage of tlio Veda says : — “Thou art sprung from evciy limb ; 
thou art produced from the heart; thou art indeed my own self denominated 
son : may thou live an hundred autumns.”® SoManu says : “ The son of a man 

is even himself.” ^nd he farther declares, — The husband becomes himself an 

/• 

embryo in the womb of his wife and is born a second time here below : the wife 
is therefore called genetiTx (jdyu) because by her ho is born again.® And 
Apastamba is not satisfied by relying on the authority of the revelation alone 
to establish the identity of a father and a son, but ho also invokes the profane 
authority of perception, thiis,-7^ow it can also be perceived by the senses that 
the father is reproduced in the son ; for their likeness is even visible, only the^r 
bodies are different. With a view to improve the condition of the real legiti- 
mate sons, the sages gave prominence to these ideas which were calculated to 
produce a moral check to the arbitrary and capricious exercise by a father of 
his power own his sons. 

Having set forth the new ideas of sonship, likely to induce fathers to be 
kindly and favourably disposed towards tlio begotten sons, the Hindu law- 
givers did, ^ with a view to further strengthen their position, discourage adop- 
tion by men having real legitimate sons in existence. Thus Atri says that a 

* Vrihaspati, 1 Dig. p. 228 (Madras Edition). * XVII, 1 and 2. • ManuJX, 106. 
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substitute of a son should be made only by a sonless man in any of the modes 
of adoption, for the sake of the funeral cake, the libation of water, and the 
exequial ritos.^ So a passage attributed to Manu declares that a son should be 
adopted by a man destitute of male issue, in any one of the modes, for tlio 
sake of the funeral cake, the libations and exequial rites, as well as for the 
celebrity •f his name.* These passages are intended to disapprove of an adop- 
tion by a person having a primal^ son in existence. It should be observed that 
these texts do not refer to secondary sons by operation of law. 

The above passages of Atri and Mann referring to the pci’formance of re- 
ligious rites, as the reason for adoption show that the sons by adoption, also 
arc capable of conferring spiritual benclit by performing those ceremonies. 
So Manu in another passage declares, — Sages pronounce these eleven sons begin- 
ning with the appointed wife’s son, as described above, to be substitutes of the 
real legitimate son, for the sake of preventing the failure of obsequies.* 

But Manu appears to be inconsistent on the subject of the capacity of 
secondary sons to confer spiritual benefit. For, although in the above text hie 
appears to declare them competent to perform the exequial rites, he goes on 
to imply that they arc of no spiritual benefit whatever to their legal fathers, 
thus, — “ Though in dealing with the subject of sons, those produced from the 
manhood of others have been enumerated in the category of sons, they belong 
in truth to their progenitor and to no other.* Again while commencing the 
subject of sonship, he observes, They consider the male issue of a woman as 
the son of her lord ; but on tho subject of that lord a two- fold revelation is 
mentioned : one giving that name to the real pi*ocrcator o{ tho child, and tho 
other applying it to the married possessor of the woman.*” These two texts taken 
together sVow tho author’s own opinion to be in favour of the former view. 
In another passage the sage clearly intimates the vanity of the desire to secure 
spiritual benefit by means of subsidiary sons, in these words ; — “ Such advantage 
as a man would gain who should attempt to pjiss deep watei* in a raft made of 
woven reeds, that father obtains who seeks to pass the gloom of death, leaving 
only contemptible, (i. e., substitutionary) sons.”* 

So Baudhayana having described thirteen kinds of sons, and their right of 
inheritance and competency for performing the Sraddha ceremonies, concludes 
the subject of sonship by quoting a conversation showing the spiritual inefficacy 
of sons ])egotten by other men, thus : — “ Aupajandhani said, among these different 
kinds of sons the real legitimate son alone is entitled to inherit ; now, O Janaka ! 
I jealously watch my wives, though I did not do it formerly ; for t^oy declare 
it revealed that in the court of the god of death a son is regarded as belonging 
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to tho begetter : tlie owner of the seed carries off the spiritual benefit derived 
from a son, after death in the liall of the god that dispenses rewai’ds and punish- 
ments to souls of deceased men. Therefore, they carefully protect their wives, 
fearing the birth of a son from the seed of strangers : carefully watch the 
procreation of your offspring lest strange seed falls on your soil. After death 
tlie son belongs to tlie begetter ; through carelessness a husband makes the 
procreation of a son useless.”^ ^ 

Likewise Vasishtha introduces the subject of sonship with passages extolling 
the sjuritual capacity of a begotten son, and then adds the following observa- 
tions : — There is a dispute among the wise ; some say, that a son belongs to his 
mother’s husband, while others say, that he belongs to the begetter. With 
resi^ect to this, they quote also on both sidc.s A^'erses of revelation like the follow- 
ing : (one side cites) “If one man’s bull were to beget a hundred calves on 
another man’s cows, they Avould belong to the owner of the cows ; in vain would 
the bull liaA^e spent his strength ” : Avhile others quote “ Carefully Avatch the pro- 
%'eati.on of your offspring, lest strangers sow seed on your soil ; in the next 
Avorld the son belongs to the begetter ; by carelessness a husband makes the 
possession of offspring in A’^aiii.”^ 

Apastainba’s views are entirely against ihe usage of secondary sons, A\’’ho are 
not even described by liini. He defines the i* ** cal legitimate son, and then declares 
it sinful for a man to^ijiproach a woman Avho had been maiTicd before, or Avas 
not legally mairiecl to him, and so tlie sage intimates it sinful to have a son by 
a twice-married woman. He next proceeds to establish the uselessness of having 
sons by an appointed or adulterous wife or daughter, by citing a text of tho 
Bralxmana and a verse from the Vedas declaring that a son belongs to tho 
begetter in the next Avorld. He then goes on to say that the ancient practice 
of having secondary sons being opposed to religious duty should not be folloAved. 
And la.stly, he says that the gift or sale of a son is not recognized,^ evidently 
Avith a view to disapprove of the sons by adoption. In another part of his work 
he refers to the appointment of the Avife to raise issue, and lays down a re- 
striction in respect of it, Avhich I have already mentioned, but lie cen»sures the 
custom as sinful by reason of the transgression of the inarriago vow, and 
concludes thus, — The reAvard in the next Avorld resulting from observing tho re- 
strictions imposed by laAv is preferable to offspring obtained in this manner (by 
means of niyoya).^ Thus ho condemns the ancient usage relating, to the 
secondary sons entirely on religious grounds, but it must not bo supposed from 


* Baiidhayana II, 2, 3, 33 — 35 ; — XIV Sacrod Books of tlie Kast, p. 229. 
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his omission to describe the subsidiary sons and his condeniiiation of the usage, 
that it was not in full force in his time ; since the manner of his writing proves 
that it did exist, but was felt to be a great evil, and sought to bo removed by 
means of the influence of religion. 

There cannot be any doubt left on the mind of a reader after perusing the 
above paasages, that the doctrine of spiritual benefit, instead of being the 
foundation of the institution of^subsidiary sons, was on the contrary invoked 
for the very purpose of suppressing it by declaring these .sons to be useless to 
their temporal fathers in a spiritual point of view. Ten out of the twelve 
descriptions of sons are begotten by others, and their natural, and not the legal, 
fathers are represented to reap the spiritual benefit that can be derived from a 
son. These somewhat contradictory passages, no doubt, render the Hindu .sage>s 
liable to tlic accusation of being inconsi.stent. But wo must bear in mind the 
actual state of Hindu society as disclosed by these texts, at tlie time when the 
lawgivers flourished, as well as the difllculty of social reformation, in order 
to rightly understand and appreciate the course of policy adopted by them. Th^ 
abject condition of sons, and tlio revolting practice.s upon which the institution 
of subsidiary sons was founded, were the two great evils, for which the sag(‘s 
set themselves to provide a remedy. The ancient practices relating to sonship 
were deep-rooted and wide-spread in Hindu society, and could not bo suppressed 
at oucc. The twelve descriptions of sons, therefore, could ftot but be recognized 
by the sages, but at the same time an altogether different dirtiction was given to 
the hankering after sons by introducing and thrusting into prominence the 
doctrine of spiritual bcueflt derived from a son. The real kigitimato son, how- 
ever, is pronounced in unambiguous laugTiagc, to be competent to render spiri- 
tual service to his father. But as regards the capacity of the subsidiary sons 
there arc a few texts coached in dubious words expressing Uitur competence to 
perform the cxequial rites wliich may or may «ot be coiulueive to the celestial 
bliss of their legal fathers. The objects, the sages had in view were to dis- 
courage and suppress the institution of subsidiary sous, and at the same time 
to ameliorate the condition of such sons wlio existed and must continue to 
exist until gradually suppressed under the influence of the new ideas pro- 
mulgated by the Codes. 

The existence of the custom of adoption amongst the Jainas and other Hindu 
dissenteps who have not adopted the Brahmanical view of the importance of sons 
for spiritual purposes, and do not perform the Sraddha ceremonies that form tho 
foundation of the siDiritual benefit confcJTed by sons, proves beyoiicV all doubt 
that the usage of adoption did not owe its origin to the religious belief that a 
son Is necessary for tho salvation of man. 

T4e doctrine of spiritual be^fit derivable from real legitimate sons was 
tho chief instrument by means of which the Hindu lawgivers sought to effect 
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social i*eforms. They invoked the aid of that principle for the purpose of 
impi’oving the institution of marriage, the prevalent forms of which wore 
most reprehensible. They describe eight forms of mawiage, but they condemn 
those that are repugnant to refined feelings and cultivated minds, and declare 
the issue of such marriages to be far less competent to confer spiritual benefits 
than the offspring of the approved foi^s. Manu and Baudhayana declare that 
the quality of the offspring depends on the quality of the marriage rites. ^ And 
Manu* and Yajnavalkya^ say that a son bom of a wife married in the Brahma 
form redeems from sin, by means of mligious acts performed by him, ten 
ancestors, ten descendants and himself ; a son born of a wife by Daiva marriago 
redeems seven generations in the higher and seven in the lower degrees ; one 
begotten on a wife espoused in the Prajapatya form, six generations in the 
ascending and six in the descending line ; and in the Arsha form, three ances- 
tors and thi'ce descendants. The Arsha form in which a bull and a cow were 
presented to the bride’s father appears to have been a ti*aditional relic of an 
ancient practice according to which the bride’s price consisted in a certain 
number of cattle ; and the bull and cow given, were looked upon more as cus- 
tomary presents than as the bride’s price. Manu appears to view it in that light, 
and declares that if they are accepted by the father as thb bride’s price, he be- 
comes guilty of the sin of selling a child.* 

The remaining four forms of marriage, namely, the Asura, Bakshasa, 
Gandharva and Paisacha are disapproved and condemned by the Rishis, and 
the issue of these marriages are declared to become devoid of intellectual and 
moiTil perieotion.^ Of these forms the three last were cxcijptional and rare : the 
niairiage by capture is not probable in a settled state of society, and might be 
then possible only in the case of the reigning princes of the small states into 
which India was divided ; while the Gandhaiwa and the Paisacha were recog- 
nized by the lawgivei’s as forms- of maiTiage, rather with a view to preserve tlie 
chastity of the damsels concerned, than to declare them lawful ways of forming 
maiTiage union. But the purer form alone of the Gandharva marriage appears 
to be recognized by the sages, and is not quite disapproved, but declared lawful 
for the w'arrior class only.® The Asura, however was, as I have already told 
you, the most prevalent form of marriage in early times, the characteristic of 
W'hich is the extreme selfishness of the bride’s father or other relation, who, in 
disposing of her in marriage is influenced by no other consideration than the 
amount of the bride’s price, and sell her to the highest bidder. The Rishis 
condemn this reprehensible practice on spiritual grounds : one who, through 

avarice, takes a gratuity, however small, for giving his daughter in marriage, is 

<*• 
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declared to be a seller of liis offspring,^ that is to say, guilty of a sin of tho 
third degree.* Baudhayana^ disapproves of it in these words : — Now they quote 
also tho following verse, — ‘ It is declared that a female who has been purchased 
for money is not a pcitui or lawful wife ; she cannot associate at sacrifices in 
honour of gods or ancestors ; tho sages pronounce her a female slave.’ You will 
observe that the purport of this jiassage i^ that a son begotten on such a wife 
cannot be an aurasa son, and therefore cannot bo useful in a spiritual point 
of view. 

I may here remark in passing that with a view to induce people to contract 
marriages in the ap2)rovcd forms, tho sages declai*e that the sfridJeana of a 
woman dying without leaving any issue of her body passes to the husband, if 
she was espoused in the approved forms ; but to her relations, if her marriage 
took place in a reprehended form. 

We have already considered what tho nature of tho union between tho 
sexes was in early times ; such unions can hardly be called marriages. Tho 
rishis taught a higher conception of marriage and impressed a sacred charad^ 
ter on the connubial tie, and in doing so, they relied upon the theory of the 
importance of a son for spiritual purposes. It is not for the gratification of the 
senses that man^iage is to bo contracted, but it is considered a sacrament neces- 
sary for the spiritual development of man. A man is enjoined to enter into 
the maiTied life for tho purpose of having a sou, and a wife is represented to bo 
an indispensable associate for tho pei*formancc of religious ceremonies. In early 
times, women anyhow brought under the control of a man, became his wives ; 
but a distinction appears to have naturally grown up amongst them ; some w^ere 
called patnl and tlie rest were expressed by words that mean cither a wife or a 
concubine or a woman under the protection of a man. Tho master of the house 
was called the tjriha-pali and the mistress of tho house seems to have been 
designated the gi'iha-jjatni or shortly the pabii, <1110 most favourite and trusted 
wife, or one who was tho daughter of an influenzal man, was likely to hold that 
position. Tho word palni^ which originally signified a wife holding the highest 
rank in the family, came to bo understood in a different sense, and was employed to 
designate wives espoused in the ai)proved forms of marriage. Its etymology also 
was made consistent with the religious principle upon which the Hishis based the 
marriage union. Thus Panini,^ the most authoritative grainmainan of the San- 
skint language, says, that the word patni or wife is derived from the word paii 
or husband (litei’alJy protector) and implies connection with sacrifices, so that 
she paidiicipates in tho fruits of tho religious ceremonies perfonnwl by him. 
Tho patni or wife, accoiHiing to the rishis, is a partner not only in this life but 
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also ill iJie next wovld. The union between a husband and a wife is not a 
connection for secular purposes alone, but it is a sacred tie that subsists in the 
next world and is not severed by the death of cither of them. 

The division of the wives of a man into those that are and those 

that are not so, and the exposition of the pianciples of this classification, given 
by the commentators throw conside?;:^blc light on the character of the legisla- 
tion of the rishis, and the policy pursued by them. It Lfis also an important 
beaiing on the definition of an anram son. The distinction between pahiis and 
non-prt^9m is considered by the conimentarics while dealing with the subject of 
the widow’s succession to tlie husband’s estate. Thus, the Diiyabhaga^ cites a 
number of conflicting texts, some of which give the first place to the widow in 
the order of succession to the estate of a person dying without leaving any male 
issue, while others eithci* do not at all recognize her heritable right or assign 
to her an inferior position ; and reconciles them by dividing the wives into 
patnu' and uon-^a^wf^ of these the former, arc licld cmtitled to inherit, and 
\ho latter only to maintoiianee but not to hoi*itage. The author, however, 
does not furnish us with the principle upon which the distinction talvcn by him 
is based, nor does he tell us what constitutes tipatid. From what is remarked 
by him in the preceding passage of his book, it appears that a wife of the 
same caste with the husband is, and in her default one belonging to the next in- 
ferior caste becomes, apabit ; but a wife that belongs to a still lower tribe is not 
and cannot be a Thus he points to the caste as one gi'ound of distinction. 

The Mitakshara^ and the Viramitrodaya* define to be a wife maiTied 
in lawful wedlock implying connection with religious rites ; and they rely upon 
Paninl’s aphorism in support o£ this definition. The Viramitrodaya goes on 
and cites the text of ]3audhayana declaring that a wife married in the Asura 
form does not become a patni and is not entitled to associate with the husband 
in performing religious rites ; and the conclusion deduced by the author fx*om 
this text is, that wives raarrieddn the disapxmoved foimis of maiTiage cannot 
inherit in competition with a palni or a wife maiTied in the Bnihma or other 
approved form.^ The author of the Smriti-Chandrika entertains a similar view, 
and observes that a wife espoused in the A'sura or the like culpable form is not 
a patni and is not entitled to inherit her husband’s estate.^ 

In order that a married woman may be a patn% it is further necessary that 
she should be a virgin at the time of her marriage ; but if she was defiled by 
intercourse with a man before marriage, she becomes, on being espoused a pnnar- 
hhu or twkje-m al lied woman, and cannot tliereforc attain the rank of a patni, 
Tims Yajnavalkya enjoins a man to marry a damsel who is an-anya-purvikdm^ i. e., 
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nofc defiled by connection with man:^ later on he explains what (anya-pnrvdin) 

‘ defiled by connection with man * means, in these words, — “ A girl remarried, 
though her first marriage was not consummated, as well as a girl deflowered be- 
fore marriage, are called PmiarWm or twice-married ; and a woman who leaving 
her husband goes over to another man through lust is called a svairiniy^ Tho 
Mitakshafd explains this passage thus, “ Anya-purva or ‘ defiled by connection 
with man’ is of two kinds, namely, Funarhhd and SvairinL Fwiarhhii again is 
of two descriptions, namely, deflowered and unde-flowered. Of these the de- 
flowered is one defiled by intercourse with man ; and undeflowered is one <]efilcd 
by a previous marriage ceremony, though she be a virgin.” Similarly Vasishtha 
declares, — “ A man should espouse a girl of tiic same caste, wdio is younger in 
age, and wdio has not been defiled b}" intercourse with man.” It may no doubt 
seem from the expressions anya-purva and para-purva used by tlic sages and tho 
commentators, which may be rendered into ‘having connection with another 
man or a stmngcr,’ that a woman on her marriage becomes punnrhlin or twice- 
married, if she has previously to her marriage been seduced by a man otliei^ 
tlian the husband ; but that if tho seducer liirnself esjiouses her, she does not 
come under the category of punarhhu. This distinction, however, does not appear 
to be recognised by the rishis^ and in fact it would bo op])osed to the policy of 
their Jcgislatioii. For Narada ordains that a man dctiling an unmari'ied girl 
who has not attained puberty should bo x>^^^'ished with* the cutting off of hi a 
two fingers, or with death and confiscation of his cntii*o property if she be- 
longs to a superior caste ; but one having intercourse with a damsel who was 
forward through lust, must maiTy her by giving her ornaments.^ So Sankha 
and Likhita declare that if the caste be tho same, the seducer must espoiiso 
tho deflowered damsel on payment of double the bride’s price and oma- 
raonts.^ Likewise Manu says that tho seducer of a girl, must, if lier father 
consents, give the bride’s price, and adds Kullnka llhatta, many lier.^ Tlio 
author of tho Vivada-Ratnakara, after citing ^these texts observes, that tho 
seducer should espouse her as in the A'sura form by giving double stndhana to the 
damsel, and twice tho bride’s price to her relations.^ This shoAvs that the 
man’iage of such a gM cannot take place in any of the ajiproved foi*ms, for 
in them a virgin is gi\"cn by the father or any tilher relation to the bi*ide- 
groom for the purpose of making her his Avife. Such a gift is impossible in a 
case where the damsel has already made a gift of herself and ceased to bo a 

' Yajnavalkya, I, 52, 

* Yttjnavalkya, I, C7. 

“ Nilrada-Smriti, Twelfth Toj)io, verses 71 and 72, Asiatic Society’s Edition, p. 183. 

^ Cited in Vivada-Ilatiidkara, Asiatic Society’s Sanskrit Edition, p. 402. 
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virgin. ^ The only form in wliicli she could bo tho wife of her seducer is similar 
to the A'sura form in which the bride is purchased ; but it must be inferior even 
to the Asum form. It appears, therefore, to bo the view of the sages that a 
maiTicd woman in order to be ranked as patni must bo a virgin at the time of her 
marnage. Manu appears to express the same view in another connection, thus, 
— “ In all castes they and they only wjio are born, in direct order, of p9.ini8 equal 
in class and virgins at the time of marriage are to bo considered as the same 
in caste witli their fathers.”* 

From what has already been said it appears that in order that a married 
woman may be a patni it is also necessary that she was not previously married 
by another man. The mere circumstance of a woman passing through tho 
maiTiage ceremony or even a part of it constitutes her a punarhhu or twice- 
jnarried woman, although the mairiage was not or could not be consummated. 
Thus Baudhayana cited in the Parasara-Madhava,^ says : — “ Punarhhus or 
twice-married women are of seven descriptions, namely, one verbally betrothed, 
"one mentally betrothed, one given before tho nuptial fire, one who has passed 
through the seven steps, one whose marriage has been consummated, one who 
has conceived, and one who has given birth to a child : espousing such a Avoman, 
a man neither gets issue nor gains tho religious object.” It may appear un- 
reasonable to include in tho category of damsels who arc merely be- 

trothed, and those whoso marriage is not consummated. But it should be ob- 
served that the ideal which the rishis introduced and approved of was, that a 
woman should not have or think of having, one husband after another : they 
recognized the pamierbhava son, and the re-marriage of women, but they recom- 
mended siiigle-liusbandedness for women as tho most virtuous course for them 
to adopt, which secures them the most blissful regions in the next world. Thus 
Manu declares the duties of ivomen, conducive to their spiritual benefit : — “ Him, 
to whom her father has given her, or her brother with the father’s assent, let 
hei’ dutifully serve, Avhilo ho, lives; and, w’^hen he dies, let her never become 
unfaithful to him. Though inobservant of approved usages or attached to 
another ivoman, or devoid of good qualities, yet a husband must constantly be 
revered as a god by a chaste Avife. Neither sacrifice, nor religious rite, nor 
fasting is alloAved to women apart from their husbands ; it is only by faithfully 
serving her lord that she attains happiness in heaven. A faithful wife who 
wishes to attain in heaven the mansion of her husband, must not do anything 
disagreeable to him, be he liAnng or dead : let her emaciate her body, by living 
voluntarily, on pure floAvers, roots, and fruit ; but let her not, when her lord is 
deceased, even pronounce the name of another man : let her continue till death, 

* See Colebrooke’s note to Mit^ksharil 1, 11, 19. c 

* Mono, X, 5. 
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forgiviDg all injuries, avoiding every sensual pleasure, practising austerities and 
longing for that incomparable religious merit attained by such women as are 
devoted to a single husband. Many thousands of Brahmanas who were lifelong 
students, observing celibacy, have ascended to heaven without leaving issue in 
their families ; like these life-long students a chaste widow, leading a life of 
austeritieif after the death of her husband ^scends to heaven, though she leave 
no son : but a widow, who, from a wish to bear children becomes unfaithful to 
her deceased lord (by marrying again,) brings disgrace on herself here below, and 
shall be excluded from her husband’s mansion in Ijeaven.”^ What was thus re- 
commended by Manu and other rishis has gin-dually been adopted by Hindu 
society, and tlie re-marriage of widows has become exceptional and confined to 
the lowest classes, notwithstanding the passing of an Enactment legalizing their 
marriage. It is very difllcult to pronounce an opinion upon the utility or other- 
W’isc of this custom of Hindu society ; all social problems are most complicated 
and admit of no easy solution. Apart from its salutary effects on society, tho 
custom discouraging the remarriage of widows, seems most equitable to the MiT 
sex, for according to it every one of them is once provided with a husband, 
and none of them die a spinster at an old age ; and the form which the Avidow- 
maiTiage controversy assumes is one between wddows and gi’own up spinsters, 
tho number of females being larger than that of males. 

The looseness of tho marriage union and tho laxity of the sexual morality, that 
prevailed in early times were tho evils which the rishis endeavoured to suppress. 
They imparted a sacred character to marriage, which is according to them the last 
of tho sacraments for the twice-born men and the only one»for the Sudras and 
women; and they prescribed elaborate religious cci'emonics for effecting a marri- 
ago union, which are calculated to make an indelible impression upon the mind as 
to the importance, solemnity and indissolubility of the nuptial tie. They set a very 
high value on female chastity, and there cannot be any doubt that tho happiness 
of homo entirely depends upon it. Even in lyiodern jurisprudence the wife’s 
faithfulness to the husband is valued more than the husband’s fidelity towards 
the wife. The legitimacy of tho issue is the reason why a wife is required to bo 
strictly faithful to the husband, while tho reciprocal duty is not required of 
tho husband. On this subject Manu declares: — “Let husbands, how weak 
soever, diligently keep their wives under lawful restrictions ; for he who pre- 
serves his wife from vice, preserves his offspring from suspicion of bastardy, 
his ancient usages from neglect, his family from extinction, himself from be- 
ing deprived of heavenly happiness, and his religious duty from violation.”® 
The strict fidelity of a wife to a polygamous husband may appear to be one- 
sided and wanting in tho foundation of mutuality. But it should bo noticed 


> Manu,V, 151 154-161. 
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that the rishis do not appi*ovo of n 111x38 trictod po]y;[^iny, and they permit 
men to take a second wife in tlie lifetime of the first only under special 
circumstances. Thus Maim says : — “ A xvife, who drinks any spirituous li- 
quors, Avho acts immorally, wlio shows hatred to her lord, xvho is incurably 
diseased, who is mischievous, who wastes his property, may at all times ho 
superseded by another ivifc. A bairpn wife may be superseded by^another in 
the eighth year ; she who brings foiiili still-boi*n children or whose children 
all die infants, in the tenth ; she, who brings forth only daughters, in 
the eleventh ; and she, who speaks unkindly, without delay. It is there- 
fore incoiTcct to suppose that the Codes of Hindu law permit a man to 
espouse a second wife when the first is existing, excejit under particular cir- 
cumstances. Manu appears to present the perfect ideal of conjugal fidelity by 
requiring both the' husband and wife to be faithful to each other. Thus in con- 
cluding the subject of mutual duties of husband and w'ife the sage ordains : — 
“Let mutual fidelity continue to death : this, in few words, may be considered 
""as the supreme law between husband and wife; let a man and a woman united 
by marriage, constantly beware lest at any time being disunited they violate ‘ 
their niiitual fidelity.”* This passage clearly implies monogamy to bo the essen- 
tial condition of the supreme law of conjugal duties. But it should be observed 
that the sages did not prohibit polygamy which was prevalent at the time, but 
the tendency of their legislation was to discourage that practice by investing 
the mannage union with a religious cluxracter, and by permitting the marriage for 
religious purposes of a second wife in the lifetime of the first, only in certain 
contingencies wdien there w^as a failure of the object of marriage. Those, how’'- 
ever, that w^ere impelled by inclination are declared to be at libeity to marry 
again a w^oman of a lower cl ass, ^ who becomes a wife for secular purposes 
only, and cannot oi’dinarily be a patnL 

With a view to secure the chastity of females and to prevent the possibi- 
lity of a damsel’s fjxlling inta error before man'iago, the rishis introduciid 
early marriage of girls by making it a religious duty on the part of a father to 
provide his daughter with a suitable husband before her puberty. On tliis 
subject, Manu declares, — “ Rcprehcnsilde is the father who gives not his daugh- 
ter in marriage at the proper time and it is ordained by other sages that 
should a girl arrive at pubeity and be not disposed of in marriage, her father 
and gi’andsircs fall into a region of torment in the next world. Thus Baithinasi 
says : — “ A daughter should be given in man-iage before her breasts swell. But 
if signs of pnb(?rty ap])car before man-iago, both the giver and the taker fall 
intb the abyss of hell ; and hfrr father, grandfather and great-grandfather are 

1 Manu, IX, 80-81. v. * Maim, III, 12. 

^ Mauu, IX, lOl aiul 302; see also V, 107 ai.d 108. ^ Mauu, IX, 4. 
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bom insects in ordnre ; Dierefore she shonld be given in Tnarriage while she is 
yet a girl.”^ The better classes of the Hindu community strictly comply with 
the direction contained in this passage for the pui^poso of securing themselves 
and their ancestors against the torments of the infernal regions ; although the 
most authoritative of the sages qualifies the rule thus : — “ To an excellent and 
handsome •^routh of the same class, let eveiy man give bis daughter in marriage, 
according to law ; even though she have not attained the nubile age (of eight 
years ;) but it is better, that a damsel, even after the signs of puberty have ap- 
peared, should stay at homo till her death, than that ho should ever give her 
in marriage to a bridegroom void of excellent qualities.”^ The hultn Brahmanas, 
however, proud of their fanciful distinctions, are the only class of Hindus that 
rely upon tho letter of this rule to support their vicious custom of not giving 
their daughters in mariiage should a huUn bridegroom be not available; but 
they do not pause to think that they arc setting their foot on the spirit of the 
law propounded by Manu. 

You will observe that tlicse ordinances of the rishis relating to marriage, ^ 
► sonship, chastity and single-hnsbandediiess are all recommendatory in character ; 
for the sages did at the same time recognize the validity of the existing customs 
and usages which though at variance with tho higher notions approved by 
them, were deep-rooted and widespread in Hindu society. But it should bo 
specially noticed that Hindu society has adopted tljcso t'ules of conduct, ap- 
proved by the sages, although there was no legal sanction or pressure imposed 
upon it. And before considering the effect of these rules upon sonship, 1 may 
make a few observations as to the way in wdiich these improvements appear to 
have been brought about. The civilization of Hindu society appears to bo due, 
to a very great extent, to tlic caste-system introduced by tho rishis. The caste 
holding tho foremost I’ank in Hindu society was composed of the priestly class, 
in other words, of the families that were educated, versed in the scriptures and 
therefore competent to teach religious truths anc^ to officiate at the sacrifices 
performed to propitiate the deities. The rishis or the learned and thinking 
sages of the early Hindu society, were not satisfied simply by laying down rules 
designed to remedy tho social evils, but they devised practical means for tho 
adoption of the rules approved by them. The caste system at its inception was 
based on a division of men into four classes according to their intellectual, moral 
and physical qualities. The intellectual and the moral excellence was the dis- 
tinctive feature of the sacerdotal class ; and the rishis who wrote for tho 
guidance of their own class require of its members tho strictest obs^irvaiico of 
the ordinances in order to maintain their own superiority. Tho gross and ii»- 
moral usages abhorrent to cultivated minds arc censured by the rishis as being 
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fit for the lower castes or for brutes : thus the disapproved forms of man*iagc ar^ 
genei’ally censured, and pronounced to be fit, if at all, for Kshatiuyas, Vaisyas 
or Siidras,^ thereby intimating that it is inconsistent, with the purity which 
should chai’acterizo a Brahmana, to contract mamage in these forms ; and the 
appointment to raise issue on a woman is reprehended by Manu as being a 
practice fit only for cattle.^ The Brahmanical class were the first to mdopt the 
rules laid down by the sages, and to put their precepts into practice. And 
their superiority which owed its orgin to their learning was augmented and 
maintained by the purity, sanctity and simplicity of their lives, their austero 
self-denying and ascetic habits, and above all their devotion to religion. And it 
was not so much by the precepts embodied in the Codes which were inaccessible 
to the mass of the people, as by the noble example of the sacerdotal class that 
the civilization of Hindu society was achieved. And it is worthy of notice 
that although the rishia while censuring the early practices drew a distinction 
and pronounced some of them to be lawful for the loAver castes in order to 
^induce the Brahmanas to avoid them as being unsuitable to the superior posi- 
tion reserved for them, we find that even the better classes of Sudras have « 
adopted, amongst other purer rules, the Brahma form of marnage, while there 
are several sections of the Brahmanical class, amongst whom mamages now take 
place in the Asura foim which is censured by the sages and declared by them 
to be lawful for Vai&yas and Sudras alone. It would be betraying an ignorance 
of the actual state of modem Hindu society to suppose that the dilferent castes 
are at the present day, what they are depicted by the Codes to have been 
thousands of years. before. 

You will observe that the foregoing rules based upon high principles of 
morality and designed to elevate the position of women and real legitimate sons 
were all calculated to discourage the usage of having subsidiary sons by 
operation of law, that is to say, those secondary sons that owed their origin to 
the unchastity of wives and, unmaiTied daughters. The institution of early 
marriage had the eft'ect of suppressing the Kanina or the damsel’s son and the 
Sahodhhaja or the son of the pregnant bride ; while the precejits relating to 
the purity of mamage union and sexual morality and to the uselessness of 
subsidiary sons in a spiritual point of view could not but bo attended with the 
result of the Kshetraja and the Gudhaja sons being looked upon with con- 
tempt. All these rules are backed by the religious sanction alone^ and the 
doctrine of spiritual benefit derived from a real legitimate son appears to bo 
the keystone supporting the body of these rules laid down for the purpose of 
pitrifying the family relation. 

The division of a man’s wives into patnis and iion-patnk has an important 
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bearing on the definition of an aurasa or real legitimate son. Yajnavalkya de- 
scribes an aurasa son to be one begotten on a lawfully wedded patni Manu ,* 
Vasishtha® and Dcvala^ define an aurasa son to be one procreated by a man him- 
self on his wife wedded with religious rites ; while Apastamba® and Baudhayana® 
appear to requii'o that the wife should belong to the same caste with the 
husband efad be espoused with religious ,rites in order that a son begotten on 
her may be an aurasa son. Taking all these definitions together, an aurasa son 
appears to be one begotten by a man on a wife of the same caste, who was 
espoused in an approved form of marriage with religious rites, was a virgin 
at the time of lier marriage and had not passed through the marriage ceremony 
or a part of it with another man. But this definition must be regarded as one 
relating to an aurasa son that is approved by the rishis as being the most per- 
fect of his kind. There cannot be any doubt, however, that a son begotten by a 
man on his wife, who belongs to an infei'ior tribe, or who is espoused in a re- 
prehensible form of marriage, is also an aurasa son, although he may be of an 
inferior quality on spiritual grounds : he must come under one or other of tho 
‘twelve descriptions of sons, and as he cannot be comprised by any other kinds, 
ho is to be included under the aurasa class; for Vishnu says: “TJiere are 
twelve kinds of sons, of these the first is one begotten by a man himself on his 
own wife.” I have already cited a text of Baudhayana, which charactei'iKCS 
a wife espoused in the Asui’a form as becoming a female slave of the husband ; 
and Atri declares, — “ A damsel who is purchased by prices is not ordained to bo 
a ‘pahii ; sons born of hci‘ cannot present pinda to their father.”^ Referj.*ing to 
these passages of tho Siuritis, the Kalikdpurana says that a sou born of a wife 
purchased by price is called a slave-son and is incompetent to olTer the funeral 
repast.^ Similarly a son of a wife belonging to an inferior tribe is declared 
incapable of performing the religious rites conducive to the spiritual benefit 
of his father.® The conclusion therefore which Appears to follow is that a son 
born of a wife belonging to an inferior tribe, oi* cfif^oused in a disapproved form 
of marriage is an aurasa son for secular purposes, though lie be worthless 
in a spiritual jioint of view. The secular purposes served by a son are the 
perpetuation of tho lineage and tho celebration of the father’s name. 

' Yajnavalkya, II, 128. 

» Manu, IX, 166. 

• Vasiahtlia, XVIJ, 13. 
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The division of aurasa sons into those that aw benoficial in a spiritual sense 
and those that are not so, is worthy of special notice, as the aurasa son occupies 
the foremost rank in the classification of the dilferent descriptions of sons, 
made by the rishis. If therefore even some of the aurasa sons be useless for 
religious purposes, it follows rt/or/iori* that the otlicr descriptions of sons, who 
are inferior to the aurasa son are far less competent to confer spiritttal benetits 
on their fathers. 

The policy of the rislvis being to discourage the usages relating to the affilia- 
tion of the subsidiary sous, they appear to liavo introduced for the first time the 
distinction between the real legltiniafe son on the one hand and the subfSidiary, 
secondaiy or substitutionary son.s on the other. It appears that the word puira 
did in early times signify any description of sons ; it denoted the particular status 
of one person in relation to another. And I have already observed that in early 
times, there was no inlicront superiority of any one des(?i*iption of sons over anotlier, 
the fatlier\s choice determined the position and rank of a son in the family. In 
’ enumerating the twelve descriptions of sons, all the sages concur in giving the 
first place to the aurasa son, and in thereby intimating In's irihureut superiority 
over all otlier kinds of sons. But Mann expressly declares tliai the eleven 
descriptions of son.s, beginning with the Kshetraja or the appointed wife's sou, 
as hav’o been described above, are declared siihslUutcs of pulra or son, so that 
there may not be a failui'C of the execpiial oercinonics.*^ It follows, by necessary 
implication, from this passage that the word putra primarily signifies the aurasa 
son, and that the other descriptions of sons are his substitutes and n,vo putra s 
in a secondary sense. Tliis i.s also intimated b}^ Atri, wdieii ho says, — “ By an 
a-putra or a sonlcss man alone should a substitute oi putra or son be al wa3\s mado.”^ 
This text clearly implies tliat the term means the real legitimate son, and 

the other kinds of sons arc his siibstitute,s. Accoi-dingly it appears that 
an aurasa son is to be taken as-tlie primary meaning of the word^mfm, and that 
it imports any otlicr kind of s^u in a secondary or figurative sense. Tlierefore 
in interpreting a passage of the Smritis or the Codes which fix tliis distinction 
in its meanings, the word putra is to be understood, in the absence of anything 
in the passage to the contrary, to mean a real legitimate sou, agreeably to a 
well-known mle of construction, which says that a word in a rule of law is to 
be taken in its primary seusc.^ Accordingly the author of the Dattaha- 
Mhndnsd in construing a passage of law observes that the w'ord used in it 

must be taken in the primary sense of a real legitimate son.* 

Thufi the rishis did by means of the doctrine of spiritual benefit endeavour 
tc raise the position of a real legitimate son, and draw a wide line of distinction 

* Mann, TX, 180. • Battaka-Miindnsd, VI, 28. 
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between bim and the rest. And having assigned the superior position to the 
aurasa son they go on to declare that he alone is entitled to become the master 
of the paternal wealth, but out of kindness to the rest ho should provide them 
with maintenance.^ 

But all these rules of the Codes, relating to the supciiority of the real 
logitimat^son, appear to be innovations anij, recommendatory in character, for side 
by side with these precepts we find other passages in the Codes, which are in- 
consistent with tlic former, and therefore appear to embody the existing customs, 
according to which the twelve descriptions of sons are divided into two gioups 
of six each, and the aurasa son is only one of the six included in the first group 
though occupying the foi'cmost place in the enumeration. This division of the 
divers kinds of sons into two groups or sets, each consisting of six descriptions 
of sons appears to have prevailed from befoi-e the time when the Codes were 
composed. 2 Many of the Codes adopt this division and declare that the fii‘st six 
are ddifddas as well as handhus or heirs and kinsmen, and the second six are only 
bandhns or kinsmen but not ddyddas or heirs. * 

The word ddydda ordinarily i*enderod into ‘heir,’ appears to be used in 
the Codes in the sense of a coi){ircenei* or one wlio is entitled to take an interest 
in the family property or one who takes by survivorship the undivided copar- 
cenary interest of another mcinbor in the joint estate of the family.^ Tho 
Mitaksliara, liowovor, explains the word ddydda used in these passages to mean 
an heir to the father’s sayotra relations and siip^iorts tlie explanation hy affirm- 
ing that the word is fi'cquently used to signify an henr other than a son.® And 
the term bandim in the passages relating to tliis subject is cm})loyed in tho 
sense of sagotra or nieni])er of tho goira or family of tlie legal fatJier.® Tho 
wonl haruUm^ which is derived from the root handh to bind and seems to be 
philological ly the same as the .Krig-lish word ‘bind,’ means one vvJio is bound 
or tied to another ; and as in ancient society tJui gotra rehitioiiship or the tribal 
connection was tlic strongest tic tliat bon m l human beings together, it signified 
an agnate or member of the same goira. Yajjjavalkya;, liowcv'ei*, uses this word 
in the sense of a cognate or otic related through a female, while he uses the word 
gotrirja to designate an agnate or a member of the same gotra.'^ 

Some of the sages, however, do not divide the sous into two groups of six ; 

* Maifn, IX, 1G3 ; BtiudLayana, II, 2, 3, 33 — Snerod Books of the East, Vol. XIV, 229. 
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but they describe them in a certain order and declare their relative position and 
importance to be in accordance with the order of their enumeration. 

The two gi’onps or sets of sons, into which the different descriptions of sons 
are divided by the majority of the sages, do not, however, each of them consist 
^ of the same descriptions of sons in the different Codes. Some kinds of sons 
that are placed in the first group J)y one sage are included by anotftier in the 
second group. But it is to be observed that all the sages agree in declaring the 
sous to be of unequal rank and in placing the real legitimate son at the top 
of the list, although some of them have not adopted the division of sons into 
two groups. But as regards the relative position and rank of the secondary 
sons amongst themselves there appears to bo considerable divergence of opinion 
among the sages. This difference may be attributed either to the successive 
stages of development or to the existence of different Scliools of law or usage on 
the subject. 

You will observe that, of the different kinds of sons some are begotten by 
^iihe father himself on his own wife, some are born of his daughter or of his 
wife, and the rest ai‘e affiliated by adoption. The majority of the sages place 
the live sons by adoption in the second group who are declared to become simply 
handhiis or members of the gotra but not heirs ; and with them is classed tho 
paunarbhava or son of the twicc-married woman by Ndrada, and Sahodhaja or the 
son of a pregnant ‘bride by Vishnu, Yama, Vasishtha, Harita, Sankha and 
Likhita, and Yajnavalkya, to make up the number six of the second group. And 
all these sages and Devala agree in including under tho first set the real legi- 
timate son, tho appointed wife’s son, the appointed daughter’s son, the damsel’s 
son and the secretly born son of an adulterous wife ; but tho son of a twice- 
married woman is placed with them in tho first group by all these sages except 
Devala and Narada who place him in the second group, and include the deser- 
ted son and the son of a > pregnant bride respectively in the first ; whilst the 
other rishis named above x>lace^tUe latter in the second group and tho pauuar- 
bhava in the first. This division appears to be the earliest and indicates tho firat 
stage of a distinction drawn between the sons. 

Thus, Vishnu describes the sons in the following order : — The real legi- 
timate son, the son of tho appointed wife, tho son of the appointed daughter, 
the son of the twice-married woman, the son of an unmarried daughter, the 
secretly born son of an adultei'ous wife, the son received with a pregnant 
bride, the son given, the son purchased, the son self-given, tho deserted son 
and the son begotten on any Avoman ; and then adds, “ of these the first in 
ojder is tho most worthy ; he alone is entitled to the heritage, and he shall 
maintain the rest.”^ It should be noticed that Vishnu omits the kHtrima or 

• Vislinu-Smriti, XV, 1— 30,~Afliatio Society’s Sanskrit Edition, pp , 43, 44. 
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the son made and includes Yati*akvachanotpAdita as one description of son and 
thus completes the number twelve. 

Vasishtha also enumerates the sons in the same order as Vishnu, substitut- 
ing, however, the Sudra-putra or the son born of a S'udra wife for Yatrakva- 
chanotpadita, but he divides them into two groups of six each and declares that 
the fii^t mix are heirs and kinsmen and the second six are only kinsmen but not 
h oil’s. But he adds tliat there is^also another tradition according to which the 
last six may become heirs on failure of the first six kinds of sons.^ 

So Yajnavalkya, after ha'vniig described tlio sons in the following order, 
namely, — The real legitimate son, the son of the appointed daughter, the ap- 
pointed wife’s son, the secretly bom son of an adulterous wife, the damsel’s 
son, the son of a twice-manaed woman, the son given, the son bought, the son 
made, the son self-given, the son received witli a pregnant bride and the desert- 
ed son ; — declares, — “ On failure of the first among those, tluj next in order is 
the giver of the jpmda and the takei* of the heritage. 

Likewise Yama declares : — ‘‘ Sons are pronounced by wise saints to bo^ 
twelve: of these six are kinsmen as well as heirs, and six are not heirs hut 
kinsmen. Those versed in the law of class distinctions doelaro that the first 
is the son begotten by a man himself ; the second, the son of the appointed wife ; 
the third, the appointed daughter’s son ; tlie fourth, the son of the twice-married 
woman ; the damsel’s son is ordained the fifth ; one secretly* bom in the house is 
the sixth : these six offer pindas* The deserted son, the sou received with a 
pregnant bride, the son given, the son made, and fifthly the purchased 
son and the son self-given : those six whose filial relation proceeds fi*om an overt 
act of acceptance are kinsmen but not heirs.”^ The common cbaractoristic of 
the last six, stated in the concluding passage is worthy of special notice. 

Similarly Warada says : — “ The real legitimate son, the son of the appointed 
wife, the son of the appointed daughter, the, damsel’s son, the son received 
with a pregnant bride, the secretly born son of a wife, the son of the twico- 
married woman, the deserted son, the son given, the son purchased, the son 
made and the self -given son : these are declared to be the twelve doscu-iptions 
of sons ; of these six are heirs and kinsmen, and six are not heirs but kinsmen. 
Each prior in order is considered superior, and one next in order inferior. Or, 
on the death of the father let them take the estate in their order : on default 
of the preceding most worthy, the next less worthy is entitled to the estate.”^ 

So Harita declares : “ The son begotten by the man himself, the son of the 

* Vasishtha-Smriti, XVII, 12—39, 

* Yajnavalkya, II, 132 or 134. 

* Yama, cited in Dattaka-Ohandrika, V, 3. 

^ Uarada-Srariti, thirteenth toplc^ verses 45-47 and 49} Asiatic Society’s Sanskrit 
Edition, page 202. 
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appointed wife, the son of the twice- maiTied woman, the son of the appointed 
dangliter, and tlvc secretly born son of the wife are kinsmen and heirs (or heirs 
to kinsmen).^ The son given, the son purchased, the deserted son, the son 
received with a pregnant bride, the son self -given and the son anyhow obtained 
arc neither kinsmen nor heirs, (or are not heirs to kinsmen, ^ or ai*o heii-s but not 
kinsmen/’) ^ 

So also Dovala after enumerating the son of the body, the son of an ap- 
pointed dangliter, tlic son of the appointed wife, the damseVs son, the secretly 
born son of the Avife, the deserted son, the son of a pregnant bride, the son of 
the twice-married woman, the given son, the sol f-given son, the son made and the 
son purchased, — says, — “Those twelve sons liave been ordained for lineage: 
some of tliem are dtmaja or descended from the man liimself ; some, pnraja or 
begotten on his Avife by another man ; some labhdha or ac(piired ; and some, 
yddrichJiika or filially J’eliitcd by tlioir own consent. Of these tlic Hrst six are 
heirs to kinsmen .and the rest are so to their father alone. The rank of sons 
is determined by the order of enumeration. All these sons, however, arc pro- 
nounced heirs of their father who has no real legitimate son : but sliould a real 
legitimate son be afterAvards born, they have no right of primogeniture.”'*' 

The principles upon which this division is based arc indicated in some of 
the texts cited above, ^Jdic dtmaja sons or those begotten by a man himself or 
descended from hint bear a natural relationship to him, and it is for tins reason 
that a I’cal legitimate son, the son by the twice-married Avoman, the appointed 
daughter's son and the unmarried daughter’s son appear to bo preferred to 
strangers becoming j5ons by an act of adoption. As regards the son of an ap- 
pointed wife, the secretly born son of an adulterous wife and the son received 
with a pregnant bride, Avho are or sprung from the manhood of another 

person, it should be observed that they are filially related from their birth to 
their legal fathers, so that being themselves unaware of the origin of their birth 
they would look upon their mother’s husband as their real fathei*, and so far as 
they are concerned bear a close resemblance to the real legitimate son. Besides 
the fact of their not being the real sons of their legal father might bo known to 
a very few persons and tliey are therefore likely to pass for real legitimate sons 
in society. Whe mis all the adopted sons stand on a quite different footing: 
their actual parentage must be known to all. Tlicy themselves must bo aware 
of the fact of their being hctional sons of their legal fathers, and their filial 
relation could not, on that account, be very strong. The deserted son who is a 

a 

• * Colebrooko’s Digest, Bk. V, verses 187-219, — Madras Kdition, Vol II, pp, 331 and 349, 

» Ibid, 

• Dattaka-Chandrika, V, 10, Sutherland’s TransUtion. 

‘ Dattaka-Chandika, V, 15 i Ddyabhaga, X, 7. 
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foundling is an exception to tlio above rule, and it is perhaps for this reason 
that Devala places him in the first group. The circumstance, however, of the 
adopted sons being introduced into the family in the same modes in which slaves 
were brought in, appeal's to have attached a stigma on them. As reganU the 
son of the twice-married woman and the son received with a pregnant bride, 
these sag^s are not unanimous with respect to their position. We liave already 
seen that the re-marriage of a widow and the inatTiago of a woman after slio 
lias attained puberty and become encif^ute, are both disapproved by tlic sages. 
These blemishes of tlie mothers are visited ou their sous, and Devala includes 
both of them in the second group ; while the majority of the sages of tliis school 
place the son of a twice- married woman who is a real son in the first group, and 
the son receiv^ed with a pregnant bride in the category of adopted sons. Tho 
Sahodha may be regarded as a son by adoption as lie may bo deemed to bo received 
by gift, tho acceptances of the mother in marriage being also the accoptanee of 
the child in the womb ; and this may be the reason why he should be classed as a 
son by adoption; you will observe that there wore altogether seven description®-^ 
of sons who are naturally related either to the man himself or to his wife or 
to his daughter, and who may be called sons by operation of law; and there 
arc five tlescriptions of sons by adoption : and in classifying these twelve sons 
into two sets of six, olio of the sev(3n must be classed with the adopted sous; 
and this presented a difficulty and gave rise to the above d*ivorgoncc. It should 
also be noticed that altliough most of these sagos agree as to the six kinds of 
sons included in the first group and as to those placed in the second, yet they 
are not at one with respect to tho relative position and rank^ inter se of the six 
in cadi group. 

The classification made by Mann, Bandhayana and Gautama, of tlic twelve 
kinds of sous into two groups, differs materially from the one just considered, 
and mai'ks a hitter stage of development or *4 different school of law. These 
rishis include some of the adopted sons in the first group and thereby assign 
them a superior position, while they substitute in their inferior place in tho 
second group some of tlic contemptible sons by operation of law. 

Thus Mann says : — “ Of the twelve sons of men, whom Mann sprung from 
the Self-existent has described, six arc lieirs and kinsmen ; six, not heii’s but 
kinsmen. Tlic son begotten by a man iiimself, the son of the appointed wife, 
the son given, the son made, the secretly born son of the wife and the deserted 
eon are the six, kinsmen and heirs : tho son of an unmarried daiightei’, the son 
of a pregnant bride, the son bought, the sou of the twice-mamed the 

son self-given and the sou by a Sndra wife are the six kinsmen but not heir^.’^^ 
It should be noticed that tho appointed daughter’s son is not one of these twelve, 

Manu-Smriti, IX, 158-lGO. 
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but ho is to be deemed included in the first class, as he has been declai'ed by 
Mann to be equal to a real legitimate son.^ 

Likewise Baudhdyana after having described thirteen descriptions of sons 
refers to the tradition relating to their heritable rights in the following pas- 
sage : — “ They declare the real legitimate son, the appointed daughter’s son, the 
appointed wife’s son, tlio son the son made, the son of concealed birth and 

the deserted son to bo entitled to the heritage ; and they declare the damsel’s sop , 
the son received with a pregnant bride, the son imrcliased, the son ot‘ the twice- 
married woman, the self-given sou, and the nishdda to be members of the gotra. 
Aupajandhani declares that the fii'st among them (i. e., aurasa) alone is entitled 
to the inheritance/'* 

Similarly Gautama declares : — “ The real legitimate son, the appointed 
wife’s son, the given son, the son made, the secretly born son of a wife and the 
deserted son arc entitled to the heritage ; the unniarrietl daughter’s son, the son 
received with a pregnant bride, the son of the twice-married woman, the appoint- 
-ed daughter’s son, the self-given son and the son purchased are entitled to be 
members of the gotra; and in default of the real legitimate son and others, are 
entitled to a fourth of the estate.’’^ In one respect the view of tliis rishi appears 
to be very peculiar ; for unlike all other sages ho places the appointed daugh- 
ter’s son in the second class, while some declare him to be equal to the legiti- 
mate son and assign 'to him the second place ; and othei\s, the third in the oj*flor 
of enumeration. The author of the Mitaksliara cxphiins away this singularity 
by supposing it to relate to the son of an appointed daughter belonging to an 
inferior tribe.^ ^ 

This division is an improvement on the earlier classification which was based 
on different principles. Maiiu and the otlicj* sages entertaining the same view, 
modified the earlier division so as to make it somewhat consistent with the 
advanced ideas taught by all th^ sages with rcsi)ect to the purity of the marriage 
union ; and assigned an infeiior position to those sons that were regarded as 
contemptible on account of the usages recognizing them being opposed to the 
chastity and single-husband edness of women. The importance of the chastity 
of damsels cannot be overrated, as the belief in the chastity of young girls is a 
powerful attraction to marriage ; and it could have no foundation to rest upon, 
so long as the practice of a damsel bearing a son, or being with child before 
marriage should continue to be recognized in the way it was done. We have 
already seen that the rules laid down by the sages relating to marriage were all 

■ Mann,* IX, 130 and J34. 

t * Bnndhayaua, II, 2, 3, 31>33, — Sacred Books of tho East, Vol. XIV, p. 228. 

• Gantama-Stnriti, Oh. XXVIII, 32-34, — Sacrod Books of tho East, Vol. II, pp. 803-4 ; 
Ch. XXIX, 32-34,—- Jibananda Bhattaoharyya’s Sanalyit Edition of Smritis, Vol. II, p.,43d. 

* Colebrooke’s Mitaksliara, Ch., I, Sect. XI, para. 35. 
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intended to eradicate the immoral usages. But those were merely rhemviioal 
at the time when the existing usages were recognized, and this slight modilica- 
tion of tlio earlier division of sons was a practical moans for improving soeial 
institutions. The nimiarriod daugliter’s son and the son j*eceived with a preg- 
nant bride were ther’oforc placed by Manu in tJio second class, and so also tlm 
son of twico-marriod woinan.^ As to the apjiointcd wife’s son and to the sou 
of an adulterous wife, who arc by the sages placed in the llrst group, it may 
bo observed that the ImsbaTid is a consenting party to the wiln’s Mnchfistity in 
the first ease, and in tho second ho condones the wife’s oJTonco by aecc]ding the 
sou borne by her, for a linsband’s ])o\v(n* to divorce a wife wliose adultery is 
followed by (ioneoption is recognized by the Codes. If a hiisliand is careless 
of his wife’s chastily no legislation can .seciiro it. These sages therefore left 
the wife’s sons in the saine position they had held bi^fore, as they wei'c liktdy 
to vanish witli the growth of the sense of lionoui’ and sentiment in. a husband. 
Again when the husband recognized his wife’s .sons as his own, it would be e\- 
trenudy difilciilt to distinguish tliom from the real legitimate son : and thirf^ 
was another reason why they should continue in the first class. 

The last stage of the classification of sons is that given in tho following text 
of Vrihaspati who places the whole lot of illegitimate sons owing their origin 
to usages founded upon immorality and imehastity of females, in the lowest 
class : — “ One alone, naniel}’, tho son of tlio body, is de(?larcd to bo the owuci* 
of the wealth left by tho father ; the appointed dauglitor is erpial to him; but 
the other sons shall only bo maintained.^ The son given, the deserted sou, tho 
son purchased, tho son made, and tlio sou by a »Sudi*a wife ; these, if pure by 
class, and jrreproacbablo foi* tlnu'r conduct, are hold in a middle degree of esti- 
mation. Tho appointed wife’s son, is coiitemiicd by good men ; and so a]*e the 
son of the twico-marriod woman, tho .son of an. riiimarriod worn an, llio .son ro- 
(?eivod with a pregnant bride, ami the soorotly born .son of an adultoron.s wife.”^ 
ill another text the same sago declares : “ Tho «ons madi^ in various ways by 
tlio ancient rishis, the powerless modern people have not the power to make 

tio\v.”3 

Tho views expressed by Vriliii.spati in the above passages were not new, they 
had in fact been intimated by all the previous sagos. ITi^ does not, however, 
follow the customaiy rule of dividing sons into two groups, but adopts tlie liigber 
principles enunciated by the earlier sages and gives them elTect by dividing the 
sons into three classes and by declaring their rank to Ixi superior, inferior or 
mediocre according as the usages to whicl) they owe their origin are g\>od. bad or 

‘ Colchrooke’s Digo.sl:, Bk. V, 215 ; Madras Kditiou, A’Ol. IT, p. 3 t3, 

* Cplcbrooko’s Digosl;, lik. V, 202 ; ^ra<lra.s Kditi«'n, Vol. TI, p. 337. 

® Cited ill Dattaka-MitnuMSH, section I, piiragrapli, G I. 

L ^ 
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iudifformt on moral grounds. He appears to condemn some, and to disapprove 
all, the sab.sidiary sons excepting the appointed daughter and endeavours to 
explain away the argument based upon the practice of ancient sages, in favour 
of the system of secondary sons, by affirming want of power in modem people to 
imitate the ancient sages with respect to affiliation of sons. 

The conclusion to which any one carefully perusing the subject of sonship 
as dealt with in the Codes, must come, is that fiie usage of secondary sons was 
not introduced by them. It had been an existing institution from before the 
time when the Codes wei*e composed, and was disapproved by all of them. The 
doctrine of spiritual benefit conferred by sons, was introduced by the rishis with 
a view to raise the position of the real legitimate son and to suppress the insti- 
tution of the secondary sons. The passages in the Codes, extolling the pos- 
session of a son for spiritual purposes, do most if not all of them, relate to the 
real legitimate son ; the secondary sons being declared worthless for those pur- 
poses. But although disapproving of tho institution of the secondary sons, 
• tho sages did not declare invalid any one of them, though more or less con- 
demned and censured. 

In concluding the subject of the doctrine oP spiritual benefit, I wish to 
observe that a person on pcimsing tlic passages of the Codes, declaring the im- 
portance of real legitimate sons in a spiritual point of view, may have the 
impression that the« only vii*tue a Hindu has to practise in this life for the 
purpose of attainment of heavenly happiness in the next, is to maiTy and 
beget sons. But it must be remembered that the foundation of all virtues 
consi.sts in self-abnegation and self -sacrifice. And tlierc cannot be any doubt 
that tlie possession of wife and children teaches man to practise the virtue, of 
real self-sacrifice. The denial of comfoi’ts to one’s own self for the sake of 
othei’S is a virtue that is learnt by a man having a family of his own. To live 
for others, is the motto of all, systems of religion, and a man ivith tho respon- 
sibility of having a family cast^upon him, begins to learn this virtue, in other 
words, real charity begins at home. Persons having supei’fluities may, 
without any sacrifice to tlicmselves, make gifts for tho benefit of others ; 
but this may be attributed to kindness or vanity, and is not so meritorious, 
“ for they cast in of their abundance.” Besides, men having children are 
more closely connected >vith society and concerned with its well-being and 
its future than those having no issue, or single men who are generally 
characterized by extreme selfishness. Marriage and possession of children are 
calculated^ to make men more virtuous, and the Hindu sages whose legislation 
w^ entirely religious, and whose teachings were all directed to promote the 
ends of man as an infinite being, had a deep meaning in enjoining men to espouse 
wives for the purpose of having issue. Hi^du society strictly following tho 
injunctions of the Sastras in this respect, is distinguished for its charity and 
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virtues, so that the poor and needy persons living in it are provided for by the 
voluntary almsgiving of the people, and death by starvation is unknown in India 
except in a famine ; whereas the civilized nations of Europe require the Poor 
Law for compelling them to support the indigent and destitute men amongst 
them. 



LECTURE III. 


SOURCES OF LAW, COMMENTARTES AND THE TWELVE 

KINDS OF SONS. 


Introclaction — Soaroea of Law — Pour Vedas, Sanhitas and Brahmanns — Upaniahads — Sniti — 
Those nnimpovfcant— Six appciulages of Vedas — Dharma-Sastras or Codes of law — Subjeois 
treated therein and their diViaiou — Importance of some minor Codes — Customs — Mimansa 
and Njaya — Irnportanco of* IVlinninsa — Vedanta or posterior Mirnansa — Eighteen Pnrauas, 
and Upa>puranas — Their cliaracter — Tlieory of their authority — Jurisprudence not their 
subject — Sruriti and theory of divine origin of law — Theory not pecriliar to Hindus — 
Coneoption of law — Commingling of religious and legal rules — Doubtful whether all rales 
enforced — Uitidn Codes coniplohe — Accusation of incomplotcness not correct — Lawgivers 
ministers of kings — Different Codes progressive — Slowness of progress, its cjiuses and 
contrast Avith Roman law — Effect of Mahommodan conquest on Brahmanical mind, its 
religions turn — Commentaries — Conflict of law and its reconciliation — Positive law not 
within scope of Saatras, and claswsincation of rules pro]Acrly Avithin it — Mitaksliara on this 
point — Its advanced ideas, division of rules into mandatory and directory — Law and 
popular feelings — Mit.'ikshara and Dtly.abhaga not s|Xiculative — Commentaries and sonship 
— Mitakahara — Mithila School, Vivada-Ratudkara — Vivdda-C hiiiidmani — Bengal Scdiool, 
Dayabhdga — Smriti-tattva of Raglmnandana — Vrihau-Naradiya Pnrana on prohibitions 
for tho Kali age — Aditya- Parana on the same — V^i'rainitrodaya — Nmiaya-Sindliu and 
Vivada-Tdndava— Naiida Piindita — Ifis commentary on Vislinn-Smriti— His Dattaka- 
Miniansa — Institrites of Panisara — Mddhava* Ichar^m’s commentary on the same — Apa- 
rarka — Other special treatises on adoption/— Vyavahara-Mayuklia of Nilakantlia — 
Smriti-Chandika — Vyavahiira-Madhava — Visvesvara and Bdlambhatta — Divcrgonco 
between earlier and later cominontutors and also betAveon tho latter — Character of Sau- 
naka’a Avork — Aiulnjrity of minor I’lirdnas — Question, whether the.se can override 
yrriritis, never raised — Reasons for the negative — Origin of tho doctrine of prohibitions for 
tho Kali age— Tlieir character — I'rohibition as to sonship— Conclusiou. 

Tn the last- lectni'G T have encleavxmred to show that tlio g'onerally-TOcei ved 
thooiy of the redigious origin of a<loption ainong.st tho Hiiidns is not supported 
by the Codes whieh introduced and gav^c promiiienco to the doctrine of spiritual 
benefit. On tho contrary a careful examination of ail the Codes that have 
dealt Avith tho subject of sonship in its entirety, leads to the conclupion that 
■while rocogni/.ing the various descriptions of sons, as an ancient and subsi.sting 
institution of .socit^ty they attempted to discourage and discountenance it upon 
religious grounds alone. But although tho religious ordinances relating to 
marriage and sonship, were all directed against the usage of secondary sons and 
calculab‘d to .su])press and abolish in the course of time the most reprcjiended 
if not all of them, yet tJic legality and validity of all tlie substitutionary sons 
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remained unaffected by the legislation of the Risliis. I proceed now to discuss 
how the commentaries have dealt with this subject of the different kinds of sons. 
But before entering into that subject, I think it necessary to make a few ob- 
servations on wliat the commentators profess to interpret as being the sources 
of law, as also on their theory of law, classification of its rules, mode of its 
constrndtion, and the progrc.ss in its conception. 

The sources of law are enumerated in the Codes themselves. Manu says : 
— “ The roots of dharma or law arc the whole Veda, the Smriti or recollection, 
and the practices of such as perfectly nnderstancl it, the immemorial customs 
of good men, and self-satisfaction.^ The Veda, the Smriti, approved usage and 
satisfaction soul or conscience have been declared to be the quadruple 

direct evider^dt of law,”® Similarly Yajnavalkya deolaros : — ‘’The Sniti, tlie 
Smriti, approved usage, self-satisfaction and a perfectly lawful dcsii'c are 
ordained to be the sources of Dharma or law.”^ In an earlier passage the same 
liislii declares, — The four Vedas, together with their six appendages, the 
Dharma-Sastra, the Mimansa, the Nyaya, and the Parana arc the fourteen 
► soux'ces of knovvdedgo, and of dharma or law.”"* ** This lawgiver then names Manu 
and nineteen others as the compilers of the Dharma- Sadr as or codes of 
law.® Manu explains the terms SruH and Smriti thus, — “ By Sridl (or wdiat 
was heard from the Deity) is meant the Veda ; and by Smriti (or what >vas 
traditional^ remembered from the beginning) the Dharma- Sdslra or the In- 
stitutes o /^p.vv.”^ The word which means ‘ teacher of law,’ is, 

however, sometimes employed in it.s literal sense to designate both the SnUi 
and the You will observe that in the above passage., tlu) word dharma 

or law has been used iu the widest souse. It is derived from the root dim to 
hold, support or sustain ; and it means law or cluty in the most extensive sen.so 
and also the property of a thing, llcn.ee a d(di berate desire not opposed to an 
express ripe of law is stated by Yajnavalkya as ajbest for determining the law- 
fulness or otherwise of any act done by man ; ^man being regarded as respon- 
sible fo^ every act or omission of bis, wliich affects bis spii'itual condition. 

Y'edas, Sauhitds and Brdhmanas. — The earliest sacred Wiitijigs are called 
the Wedas. These were compiled and arranged in the present order by Krishna 
Dv^payana, the son of Parasara, who thence obtained the surname of Veda- 
Vjffisa, that is, compiler of the Veda.s, and who is now generally cited by the 
n.jj&ie Vyasa or the compiler. Ho distributed the Hindu scriptures Into four 
pai'ts which are severally entitled, Rik, Yajush, Saman, and Atharvana ; and 
each of which bears the common denomination Veda. JCacli of these ^oui' Vedas 


^ Mnim II, 6. 

* Manu H, 13. 

• Yajimvulkya T, 7. 


* Vajiiavalkya 1, 3. 

* Yajnaviilkja 1, I and 5. 

* Manu II, 10. 
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consists of two parts, the first is called its Sauhitd, and the second its Brahmaiia. 
The Sanhita contains the mantras or hymns, prayers and invocations, and may 
be called the text of the particular Veda; while the Brdlimana, is its supple- 
mental or explanatory addition, comprising precepts inculcating religious duties, 
maxims explaining these precepts, arguments relating to theology, and legends 
and stories concerning gods, sages, and kings. Of the four Vedas the’Rig-Veda 
occupies the most prominent positions and appears to be the most ancient. Its 
Sanhita contains upwards of a thousand siiktas or hymns in metre, which are 
for the most part encomiast, as the name of the Rig- Veda implies. The etymo- 
logical meaning of the word Rik, according to Sayana, the celebrated commenta- 
tor of the Vedas, is that which praises ; and the Eiks praise either a god, or a 
thing, or the instrumentality of a thing for pleasing the gods. The Yajur-Veda 
relates chiefly to sacrifices, as the name itself implies. Its Sanhita contains 
prayers and invocations some of which are in metre and denominated Rik, and 
the rest are in measured prose or simple prose. This Veda is divided into two 
portions of which one is denominated Black and the other White. The Sama- 
Veda, consists of prayers composed in metre and intended to be chanted at ' 
sacrifices. A peculiar degree of holiness is attached to it as it is believed to be 
efficacious in removing sins. The Atharva- Veda contains hymns, incantations and 
forms of imprecations for destroying or injuring an enemy, and prayers for safety 
from an enemy or for averting calamities. As the idea of injuring a^p^'^Jier, be ho 
even an enemy, is opposed to tlie spirit of Hinduism, the Atharva- was not 
much respected and came to bo regarded with disappi^obation. Yoii' will find in. 
Smritis and other sacred writings that the Vedas are for this reason referred to 
as three in number, the Atharvana being suppressed. Although the Yajusli has 
been said to relate to sacrilices as being dii*ectly concerned with them, yet all 
the Vedas appear to be intimately connected witli the performance of sacrifices 
and religious ceremonies in wlijch the hymns, prayers or incantations are to be 
used or cli anted ; they forni what is called the Kanna-kaiida or that portion of the 
Sruti or revelation which is concerned WMth religions ceremonies, or practices. 

Th6 Upstnishads arc denominated the Vedanta or the concluding portion 
of the Veda, and are represented as the head, or the best part of the revelation. 
In comparison with the four Vedas, they are characterized as parti which may 
mean either posterior or superior, and the Vedas are called a-pard anterior^ or 
inferior. The Upanishads teach of the Supreme Being, His attributes and p^^r- 
fectioiis, and of the attainment of beatitude by means of the knowledge of tl\o 
divinity ; they form the foundation of the whole of the Hindu theology. Thes^ 
are denominated the Jny4na-Kanda or that portion of the revelation which ' 
deals with true knowledge as distinguished fi'om ceremonial observances treated 
in the four Vedas. The Upanishads are connected with particulai* Ve4as, and 
some of them embody portions of the Brahmanas relating to t.bem, so that a 
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sharp line of distinction cannot be drawn between the different divisions of 
these earliest sacred writings. 

Sruti. — The four Vedas consisting of the Sanhitas and the Brahmanas, and 
the Upanishads are all believed by the Hindus to have been revealed by the 
Deity to man and to record His very words : and hence they are denominated 
Sruti or what was heard. Sruti is defined to be “ words pronounced by the Self- 
existent, that are eternal having neither a beginning nor an end.”^ The indivi- 
duals who were inspired, that is, to whom any portion of the revelations was com- 
municated are called Bishis, and their names are preserved in connection with the 
particular portions of the Vedas, of wdiich they were the inspired speakers. 

These unimportant to lawyers. — This voluminous literature is not of 
much importance to practical lawyers, as it does not at all deal with positive law, 
but is confined exclusively to the consideration of religious rites and duties. 
But these writings furnish us with materials though indirect and meagre 
from which the state of early society and its usages may be gathered ; 
and there arc some passages containing an incidental allusion to a rule of 
law, or giving an instance from which a rule oF law or usage may be infen'ed. 
An indication afforded by these sacred writings, of any rule, however, is 
considered to be entitled to very great respe(jfc and to be more authoritative 
than a precept of the Smriti or Codcs.^ There are several passages in the 
Rig-Veda, alluding to some descriptions of sons,^ and*thei’e are legends 
related in other Vedik writings giving instances of adoption. And these 
are iniportaiit in this respect that they afford evidence of the existence in 
the earliest times, of the usages relating to secondary sons, a fact wliich is 
evident from the manner in which the subject of sonship has been dealt with 
in the Codes which recognize the institution of secondary sons, though they are 
not favourably disposed to it. 

The six angas or appendages of the Vedas are : — 

(1) the Siksha or orthography and orthoep;^, dealing with the modes of 
correct pronunciation of the letters of the Sanskrit alphabefc ; 

(2) the Kalpas, or treatises dealing with the ritual or process of performing 
the sacrifices ; 

(3) the Vyakarana or grammar which deals with radical words, their de- 
clensions and conjugations, their derivates and the mode of the formation of the 
latter ; 

(4) the Chhandas or prosody treating of the Vedik metres ; 

* Sayana’s Introduction to his Commentary on the Rig-Veda,— Max Muller’s Edition, V^. 
I, page 21. 

* Dattaka-Minifinsa Section T, para. ^2. 

* See Sarvadhikari’a Tiigore Lectures, page 218. 
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(5) the Jyotislia or astronomy, the study of whicli is necessary for determin- 
ing the proper seasons and periods for tlie performance of sacrifices ; and 

(6) the Niriikta or thesaurns or lexicon of Avords containing a collection of 
synonymous words and their meanings such as the Nirukta of Yfiska. 

These are to be studied by a student of the Verlas in order to enable him 
to read and pronounce them propt^rly, understand their meaning correctly and 
to make use of them for sacrificial purposes. An incorrect utterance of the 
hymns, prayers and ineantations mars the efficacy of a sacrifice and renders it 
defective so as to produce sometimes the very opposite result. These sciences 
liOAAmvor cannot be regarded as sources of law. 

The Dharma-SdiStraS or Codes of law are the real sources of law in a 
lawyer’s point of view. These are rlenorniiiatod Sniritis and believed to contain 
precepts emanating from the Deity. The distinction between 8rnti and Smriti 
consists in tliis that the former consists of tlic exact words pronounced by God, 
while the latter embodies tlio pnr])ort of the divine ])ro('epts, hnt not the exact 
words in Avliieh they had been delivered. The language in v\dnch these precepts 
arc recorded is of linman origin, but the precepts ai*e div'ine. Tlie theory of 
Smvit\ ov Vinnembniuce that the rules contained in the Code had been originally 
communicated to primev^al men and handed doAAni by tradition until tlu'y wore 
recorded in the present form as reinemhered. There arc immonnis Avorks to 
Avhich the name of JSinriti is applied, but the exact number of them cannot be 
given Avitb any degree of x)r(?ei.sioii. In the Institutes of Yajnavalkya twenty 
Rishis are montioned as tlio compilers of hiAV ; thus Mann, A tri, Vishnu, 
Harita, Yajnavalkya, Usaiias, Angiras, Yama, Apasiamba, 8ambarta, Katya- 
yana, Vriliaspati, Parasiira, Vyasa, Saiikba and Likhita, Dakslia, Gautama, 
»Sdtatapa and Vasislitha, are the propounders of the Codes of law.”^ But the 
Mitakshara Avliile commenting on this text observes that this enumeration is 
not cxhaiistiA'c since BaudliaJ^ana and others are also recrogriized as lawgiAmrs. 
It is romai-kablc that the nanv^ of Naradahas not been included in Yajnavalkya’s 
list, although the com men tutors on positive law constantly invoke his authority 
by citing texts from his Code, in support of the expositions of law given by 
them. There is no complete authoritative list of the works denominated Snu-iti ; 
one may, no doubt, be prepared by a person on perusing all the commentaries 
on law and religious rites. But it should be observed that the latest commenta- 
tors cite passages from the lai’gest number of Avorks which arc called. Smriti by 
them. Most of these again are not found at all in a separate or complete form. 
These facts raise considerable doubt as to the autlicucity of most of them. 

^ Subjects of Codes. — The Codes of law, taken as a whole, deal with the duties 
of man as a spiritual being of infinite existence : and they devote gi’oatcr attention 
to religious duties than to secular matters. •They do not appear to attach much 

* Yajnavalkya, 1, 4 and 5. 
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importance to the present finite existence of man, which they deal with as a merely 
connecting link between the infinite past and the infinite future. The rules that 
have been laid down in the Codes for the guidance of man in this world are all 
directed to his spiritual development : and most of the Codes do not at all deal 
with positive law or the body of rules relating to the rights and duties of men 
as mcmb&s of society, while some deal with only a portion of it and a few with 
all its branches. There are only two Codes that deal with all branches of law, 
in its widest sense, namely, the Codes of Mann and Yajnavalkya, which treat 
not only of the religious rites and duties but also of Vyavahdra or the Jurispru- 
dence of positive law in a systematic form. The Code of Yajnavalkya appears 
to be the most systematic, and is divided into three books called .^iLchara, Vyava- 
liara and Prayaschitta respectively : the first deals with religious i-ites and 
duties; the second, with jurisprudence; and the third, with sins and their 
atonement, and Avith true religious knowledge. Those two may be considered as 
complete Codes in the Hindu view. The other Rishis enumerated by Yajna- 
valkya as compilers of law, do not appear to have given complete Codes; some 
arc not extant such as are attributed to Katyayana and Vrihaapati, though 
many to.xts are cited fi*om their Codes by the commentators on positive law ; 
while the rest of them all deal with religious matters, and excepting two or 
three, also witli sonsJiip and inheritance, but not witli otlier branches of positive 
law. Of the Codes not enumerated by Yfijnavalkya, those of ^Tarada, Baudhayanti, 
Devala and Paithinasi, deserve special notice as their authority is admitted by 
the leading commentaries on Fliudu law. The Code of Narada docs not deal 
with religious matters, but is conKned to Jurisprudence or se»ular law alone, and 
as such is ^ miicpie treatise. Baudhayana and Devala both deal with sonship 
and inheritance, the former deals also with religious rites and duties ; but the 
latter’s Code is not extant. 

Importance of some minor Oodes. — Of tht Codes that do not deal with 

any branch of Iliudii jurisprudence, and are o^i that account unimpoj-tant in 
a lawyer’s point of view, tliere arc four that are entitled to special notice, since 
the law of adoption, as enunciated by the latest commentators, is entirely based 
on them. They arc tlic Codes of Atri, Parasara, Saunaka ami Sakala, not a 
single text from which is cited in the Mitaksliara or the Dayabluiga the two 
leading commentaries of paramount authority on the law of inheritance, 

Customs • — With the Smritis ax'e classed approved immemoiial customs 
which are not recorded in the Codes, but arc observed by tlie virtuous. These, 
like the Codes, arc supposed to be based upon revelation ; both are believed to 
bo founded upon divine precepts and handed down by tradition and observance. 
Those that were compiled were embodied in the Codes, and the unrecorded ones 
continued to be observed in practice. The immemorial customs are declared to 
be a source of law, as the existence of revelations ordaining the approved 
customs is to be presumed from the fact of the observance of such customs. * 
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Mim4ns& and Nydya. — The Mimansd and the Nyaya mentioned by Yajna- 
valkya as sources of knowledge and law, consist of rules for construing and 
interpreting the divine precepts contained in the Sruti and the Smriti. The 
Mitakshara explains Mimiinsd to mean, the discussion of Vedik texts; and 
Nyaya, the science of reasoning. Mimansa, however, is the name of a School 
of Hindu philosophy founded by Jaimini, the object of which is to establish the 
cogency of precepts contained in the Sci’ipture, and to furnish maxims of inter- 
pretation, by means of the rules of reasoning. And the Mitakshara evidently 
means to indicate Jaimini’s philosophy by giving the meaning of its name. A 
system of philosophy is denominated Nyaya or the logical school. The word 
Nyaya means also a canon of constiniction or interpretation.** 

Importance of MlmdnsA — With respect to the Mimansa philosophy of 
Jaimini, Colebrooke observes : — “ The disquisitions of the Mimansa bear, there- 
fore, a certain resemblance to juridical questions, and, in fact, the Hindu law being 
blended with the religion of the people, the same modes of reasoning are appli- 
cable, and are applied to the one as to the other. The logic of the Mimansa is 
the logic of the law ; the rule of interpretation of civil and religious ordinances. 
Each case is examined and determined upon general principles ; and from the 
cases decided the principles may be collected. A well-ordered arrangement of 
them would constitute the philosophy of law : and this is, in truth, what has 
been attempted in the Mimansa. * ^ * Instances of the application of 
reasoning, as taught in the Mimdmdy to the discussion and determination of 
juridical questions, may bo seen in two treatises on the Law of Inheritance, 
translated by myself, and as many on Adoption, by a member of this Society, 
Mr, Sutherland. (See Mitakshara on Inheritance 1, 1, 10 and 9, 11, and 
2, 1, 34; Jiviuta Vahana 11, 5, 16-19. Datt. Mim, on Adoption 1, 3f5-41 and 
4, 65-66 and 6, 27-31. DatL Ghand, 1, 24 and 2, 4.)”« 

The VedAnta — School of philosophy, the founder of which is Vyasa is also 
denominated Mimansa, and in ©rdcr to distinguish it from Jaimini’s philosophy, 
the Veddnta is called the Uttara or posterior Mimansa; and the other, the 
Purva or prior Mimansa. This division is similar to that between the Vedas 
and the Upanishads and based upon the same principle : the Mimansa of Jai- 
mini deals with the practical or ceremonial precepts ; whereas that of Vyasa 
relates to the theoretical or theological precepts contained in the Upanishads. 
But as the school founded by Vyasa has a distinct name of its own, the word 
Mim&nsa when used without qualification, means Jaimini’s philosophy. The 
later Mimansa is supplementary to the prior ; and they are parts of one whole. 
Tke two together comprise the complete system of interpretation of the pre- 
cepts and doctrines of the Scriptures, both practical and theological. The rules 

«• • 

* DalUika-Mimanfla, VI, 28. 

IransacMione of the Itoyal Asiatic Society, vol., I, page, 457. 
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furnished by tliem are followed by the commentators as authoritative while 
discussing doubtful questions of law. 

Farinas and Upa-purinas. — The last source of knowledge and law, 
according to the text of Yajnavalkya is the Parana, which is explained by the 
Mitakshara to refer to “ the Brahma and others.” A large number of volumin- 
ous worSs are denominated Puranas, and some of them enumerate eighteen 
different works bearing that title. The Vishnu-purana^ gives the following 
list: — the Brahma- purana, the Padma-purana, the Vishnu -purana, the Siva- 
purana, the Bhagabat-puraiia, the Narada-purana, the Markaiideya-purana, 
the Agni-purana, the Bliavishya-purdna, the Brahma- vaivai*ta-puraiia, the 
Linga-purana, the Baraha-purana, the Skanda-purana, the Bamana-purana, 
the Kurma-purana, the Matsya-piirana, the Garuda-purana and the Brahmanda- 
purana. Tn another enumeration of the eighteen Puranas the Vayu-purana 
is mentioned instead of the Siva-purana. The eighteen are considered the 
principal Puranas, and there is another gioup of similar writings denomi- 
nated Upa-puranas or secondary Puranas, such as the Kalika-puraiia : so one * 
of the two, namely, Viiyu or Siva Purdna must be placed under the latter 
class. Of the Puranas the Adi-purana, the Vrihan-naradiya-purana and the 
Kdlika-piu’diia belonging to the secondary gi'oup deseiwo special notice, as the 
latest commentators rely upon their authority, for supporting certain novel 
propositions of Hindu law, of very great general importamje, as also for estab- 
lishing some important matters relating to the law of adoption. 

Their character. — These Puranas are mythological poems which purport to 
give an account of creation, to narrate the genealogy of gods,*of ancient dynasties 
and of sacgrdotal families, and to describe the different ages of the world; and in 
doing so they deal also with religious rites and duties. The object which the 
writers of these works had in view was to establish the Brahmanical supremacy 
by putting down Buddhism, Jainaism, and similar religious doctrines, that 
inculcated religious equality of men and were opposed to their interests. They 
multiplied religious rites, the celebration of which has been the means of 
support to the inferior class of Brahmanas who officiate at them. The hearing 
of these works being read is praised by them to bo of very gi‘oat religions 
merit ; and their recital has been a sonree of profit to Brahmanas. But the 
fact that these could be heard even by Sudras, when read by Brahmanas, is 
against their pretension to be ranked with the V edas. The modem idolatory 
amongst the Hindus owes its origin to these Puranas, for no trace of it can be 
found in the earlier sacred writings already noticed. The antiquijby of some 
among the Puranas now extant is more than questionable, some appear ^to 
contain recent interpolations and additions ; while none appear to be very 
ancient. 


* Yiahna-purana, 3, 6, 22 — 24. 
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Theory of their authority. — These Puranas together w^ith the Itihasas as- 
pire to the title of the fifth Veda. In some passages of the Vedik writings, the 
woi‘ds Itiliasa and Parana are used to designate certain portions of the Brahma- 
nas, containing either storie.s of gods or men, or cosmogonic traditions.^ In the 
Chheindogya ITpanisliad the Itihasa and Pui’ana are represented to constitute the 
fifth Veda, in a passage from which it is not clear what is meant by these words.* 
It may very well bo supposed that these words were emjdoyed by the speaker in- 
tending to include under the fifth Veda the Bralimanas themselves, that contain 
such stories or ti*aditions. But passages like these in the Vedas enabled the 
later Brahmanical writers to pass on their spurious works as authoritative, in 
the following way. The Vedas were, as I have already told you, compiled 
and arranged into four parts by Vyasa, who is also the author of the Mahabhaiuta 
the celebrated epic poem which is denominated Itihdsa ; and the authorship 
of the eighteen principal Pui*anas also is ascribed to the same Vyasa : in this 
manner the compiler of the Vedas is supposed to have compiled the Itihasas 
and the Puranas that constitute the fifth Veda. This account of th© origin of the 
Puianas is furnished by some of the Puranas themselves.* But the claim to be 
ranked with the Vedas, thus put forward is weakened by the fact that while 
the number of those works is limited to eighteen only, according to some of 
the Puranas themselves, there are more works of the same title, besides the 
Upa-piiranas. At any rate these latter cannot be considered as authoritative 
upon the above theory, which attributes the authorship of eighteen Puranas 
only to Vyasa, It should be noticed here that the distinction between Puranas 
and TJpa-pnranas have arisen in consequence of the above enumeration of the 
Puranas ; those that have not been so eniiiiiemtcd arc called Upa-puranas though 
all these Avorks stjdc themselves as Purana.s. The Avriters who gave the enu- 
meration, Avore not aAvare that the members of their class would require more 
works of the kind to servo theii> purpose. 

Jurisprudence, not their tSUbject.— Jurisprudence, hoAvever, does not come 
within the scope of the subjects that are according to the Puranas themselves, 
dealt Avith in them. Some of the Puranas, hoAvcver, have incorporated in them 
portions of the Codes, relating to positive law,^ and there are a few passages in 
some of them, bearing on law. But these are not looked upon by leading commen- 
taries on positive law as any authority, although they ai*e sometimes cited as 
jllnRtratiA’’c of the law contained in the Institutes. I am not aware of any'instance 
in which the Mitakshara has referred to any passage of the Puranas; but the Daya- 
bhaga has ^nly in one place cited a passage from the Mdrkandey.vpurana and in 

* Max Miillor’s Ancient Sanskrit Litorntnro, page 40. 

“ Clihandogya Upanishad, ch. 7, § !• 

® See VisliTin-purana, 3, 6. 

* AgTii-i)iiraTm’a Chapter on inheritance is verlatim tlio same as in Yajnavalkya’s Institutes. 

* • Dayabbttga, XT, J, 41. 
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anotlier, one fi-om the Mahabliarata,^ to illustrate matters that are more religious 
than legal. With respect to the authority of tlie Puranas in legal matters, Pro- 
fessor Wilson observes that “ the Puranas arc not auHioritios in law. They may 
be received in explanation or illustration, but not in pi*oof.”2 This view appears 
to legitimately follow from a consideration of the texts of Manu and Yajnavalkya 
on the sources of law. Manu does not include the Puranas as a source of law 
and Yajnavalkya* having enumerated the fourteen sources of knowledge and 
law, one of which is the Puraiia goes on to declare^ that the Sruti, the Sinriti, 
the approved customs, what is agreeable to one’s conscience, and a perfectly lawful 
and well-considered desire, arc the roots of law, that is to say, the evidence of 
law according to the interpretation of the Mitakshara. This latter text is 
almost identical Avith the text of Manu declaring tlie sources of law. Hence 
on a consideration of the two texts of Yajnavalkya, it would appear that the 
sago intended to declare the Fur ana as a source of knowledge and not of law ; 
and although the Mitakshara explains the term to refer to Brahma and the like, 
it is doubtful Avhether the sage intended to allude to any of these works or to 
the cosmogonic traditions which were not recorded at his time, and which, have 
subsequently been compiled in some of these works and mixed up with later 
inventions of the same kind. 

Theory of divine origin of law. — From what I have already said in the 
course of discussing the iiiifercnt sources of knowledge and law, enumerated by 
Yajnavalkya, it is clear that the Hindu jurisprudence is contained in the princi- 
pal Institutes or Codes deiiomiuatod the Smriti, Avhich like the Vedas aspire to a 
divine origin. This theory of the entire body of law, both religious and secular, 
emanating from the deity is maintained b}'' Manu whose Code is admitted to hold 
the highest i^ank amongst the Avorks called Smriti. A text of Vrihasf»ati declares — 
“ ASrnriti or rule of laAV, that is opposed to the sense of Manu’s Institutes, is not 
appi’oved; since thesuperLority of Manu’s Code is (hdainod by reason of its embody- 
ing the purport of the Veda or revelation.”^ The atjcount which Manu gives of tho 
divine origin of his Code is to the following effect: the Brahma having enacted that 
body of laAvs, communicated it toll ini in the beginning, afterwards he taught it fully 
to Marichi, Atri, Angiras, Pulastya, Pulaha, Kratu, Prachetas or Daksha, 
Vasishtha, Bhrigu and N'arada ; and being requested by the lioly sages to 
apprize them of the sacred laws, directed Bhrigu to recite the divine Code to 
the sagcs.T' The present Code is the one promulgated by Bhrigu. From this 
account it appears that the different Institutes of laAV OAve their origin directly 
or indirectly to Manu’s teaching. We find the names of Atri, AngiraS, Daksha, 
Vasishtha and Narada amongst the ten sages whom Manu taught the divifle 

» D^abhaga, XI, 1, 60. ^ * Yajnavalkya, I, 7. 

* H. U. Wilson’s Avorks, vol . V, page 46, ® Citocl in Srikrisbiia’s commontary 

• Manu, II, 6 & 12. on the Dayabhaga, 1, 1. ^ 

♦ Ydjnavalkya, I, 3. ’Mauu, I, 35, 58-60. 
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laws, and there are Codes fche authorship of which is attributed to Atri and 
the other four sages respectively. According to this theory, all the different 
Institutes of law are to be considered as compilations of the same body of laws, 
originally derived from one source, but taught in different schools, and as 
supplementary to each other. 

Theory not peculiar to Hindus. — The belief in the divine origin of an 
entire body of laws, is not peculiar to the Hindus. The Bible and the Komn are 
works believed by the Christians and the Mahomedans respectively to contain 
precepts communicated by God to man. The Bralimananical theory whereby the 
Institutes containing rules relating to religious rites and duties, as well as to 
secular matters were represented to be divine revelations, tended to impart a 
stationary chai*acter to Hindu civilization and to impede the progress of Hindu 
society. Had the theory been confined to religious matters alone, it would not 
have been so detrimental to social improvements as it has been. It was, however, 
necessary for the purpose of securing tlie Brahmanical superiority which is 
maintained by all the Codes, that their authority should be founded upon the 
above theory ; since no earthly reason could be suggested for supporting the 
doctrine of the inherent superiority of the sacerdotal class, to the rest of the 
community. 

Conception of law and state. — Agreeably to the theory of the divine 
origin of laws of all descriptions, the conception of law, presented by the Hindu 
lawgivers differs very materially from the modem notion of it such as has been 
elaborately analyzed and discussed by Austin. According to modem view the 
sovereign is the fountain source of positive law, or in other words positive laws 
are rules of conduct set by political superiors to political inferiors and the 
observance of which is enforceable by political sanctions ; and a broad distinction 
is drawn between rules of religion, morality and positive law, based upon the 
nature of the sanction : whereas, according to the Hindu sages laws of every 
description emanated from the»Supreme Being Himself. According to this theory 
of its origin, law was independent of the state, or rather the state was dependent on 
law. The Hindu legislators, professing to promulgate the divine laws, laid down 
mles relatingto even the rights and duties of a king; while, apart from these divine 
precepts propounded by the Institutes for his guidance, a Hindu king was prac- 
tically an absolute monarch, who was responsible to God alone for the observance 
or non-observance of the said rules. There is no doubt that a king refusing 
to follow them would incur the displeasure of the Brahmanical hierarchy, 
who fornnid a powerful body distinguished by spiritual and secular learning and 
{fE>ssessed considerable influence on the lower classes of society. The Codes 
that were all composed by members of the Brahmanical class are characterized 
by the partiality shewn to their own tribe which is asserted to be superior even 
to the warrior class to which the king belonged. But while assigning to the 
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Kshatriya class a position inferior to theirs, the Brahman lawgivers perceived 
that it was necessary to make an exception in favour of the reigning king, 
who was therefore flattered into the belief that he was an incarnation of the gods 
presiding over the different regions of heaven, and as such, superior to all mortals 
including the Brahmanas themselves.^ In this way the Brahmanas succeeded 
in raising their own position and becoming the repositories and expounders of 
law. The form of government of the Hindu kings was a monarchy practically 
absolute but theoretically limited by a divine constitution. The idea of a poli- 
tical superior according to the Institutes did not carry with it the power of 
making laws for the guidance of the community. The function of the king 
according to Hindu notions was defined by the divine law, and it consisted of 
the duty of protecting the people from foreign invasion and of seeing that the 
divine laws arc observed by the people ; but he was equally with his subjects 
bound to obey the selfsame laws. But it is conceded that in matters of execu- 
tive government, about which the Institutes are silent, royal edicts have the 
force of law, if not inconsistent with the precepts of the Sastras. According 
to the Institutes the king had the duty to enforce the observance by his sub- 
jects, not only of tho secular law but also of the religious duties and caste 
rules ; and it should be observed that the transgression of a rule that is purely 
religious is also an offence and punishable by the king, while the violation of a 
purely secular rule is not only an offence but a sin too. 

Commingfling of religious and civil rules — Although the Hindu sages 
have, according to their theory of divine origin of laws, mingled up religious, 
civil and moral ordinances without any regard to differencSs in their essential 
character and incorporated them as parts constituting an entire Code, yet it 
cannot be affirmed that the inherent distinction between tho different kinds 
of rules was not perceived by tho sagos. Ordinances that arc of a purely 
religious character generally concern member^ of a society individually, so 
that a violation of them by one man is seMom if ever injurious to the 
person or property of another ; while rules of legal effect are of a quite 
different chameter and a breach of them affects tlio interests of others. Nor 
can the mode of enforcing tho observance of the different kinds of ordinances 
be the same ; accordingly there may be religious and moral sanction only in 
the one case and legal sanction in the other. Although the king is enjoined 
to enforce* the obseiwance by his subjects of the religious ordinances, it is a duty 
which is more than what a human king can perform ; for ordinarily there would be 
no person interested in taking the trouble of lodging any complaint befor^the king, 
therefore except in cases of a serious nature causing excitement of the community, 
no information is likely to reach tho king of any breach of religious duties. 
Penances and excommunication or • degradation are tho only ways in which 

* Mamt, Vll, 4-8. • 
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offences against religion might be expiated and punished ; and accordingly 
Avhile the sages provide different modes of expiation for the atonement of 
various descriptions of sins, they provide legal punishment generally for those 
offences that partake of the character of legal wrongs. A breach of the rules 
of civil nature, consisting as it does of the invasion or withholding of another 
person’s rights, stands upon a diffci’cnt footing altogether; and the injured 
person is entitled to have a legal remedy in the king’s Court, which he is 
interested in seeking for the reparation of the wrong done. This broad distinc- 
tion between the civil and religious ordinances could not fail to strike the 
Hindu legislators, no tw’ith standing their view with regard to the origin of laws. 
The arrangement of tlio rules relating to different subjects dealt with in the 
complete and exhaustive Codes of Manu and Yajnavalkya discloses the recog- 
nition of the above distinction especially by the latter. Manu’s Code is divided 
into twelve chapters of which the eighth and the ninth arc devoted to jurispru- 
dence ; and the second of the tliree books into which the Institutes of Yajnaval- 
kya is divided, is styled ‘ litigation ’ and deals with the same subject. While 
the Institutes of Narada, which treats of nothing else but Jurisprudence, 
appears to indicate that tlic Hindu sages were not unconscious of the distinc- 
tion between purely religious ordinances and legal rules. But at the same time 
it should be observed that the sages in dealing with the civil law appeal’s to 
have recognized the customs and usages actually existing in society, some of 
which were disapproved and censured by them on moral and religious ground ; 
thus there is an intermingling to a limited extent of the religious and moral 
rules wdth the civir law. 

DoubtAil, whether all rules enforced.— Regard being had to the 

fact that the comprehensive Institutes of Manu and Yajnavalkya pi’ofessing 
to deal with the religious, moral and legal duties of man have put 
together rules of different descriptions, there cannot be any doubt that 
the law's so codified do not rn their entirety represent what were at the time 
of its promulgation or at any subsequent period actually observed in practice 
or enforced, especially those relating to the religious ceremonies, the caste duties 
and the strict discipline of a Brahman’s life. With respect to the Code of Maun, 
Sir Henry Maine observes: — “The Hindoo Code, called the laws of Manu, 
which is certainly a Brahmin compilation, undoubtedly enshrines many genuine 
observances of the Hindoo race, but the opinion of the best contemporary 
orientalists is, that it does not, as a whole, represent a set of rules ever actively 
administ6l’ed in Hindustan. It is, in great part, an ideal picture of that 
^hich, in the view of the Brahmins, ought to be the law.”l This observation 
of the eminent jurist may no doubt apply with groat force to those rules that 
I’elatc to matters lying beyond the province 6f jurisprudence. But as ""rogards 


Ancient Law, page 17. 



CUARACTEK OF HINDU CODES, AND OP RULES THEREIN CONTAINED. 81 

tho body of tho rules falling within what the Hindu jurists denominate Vyavd^ 
hdra or litigation, they are certainly not open to the same remark. Under the 
Hindu kings, the Brahmanas w’ere usually appointed the minsters of justice and 
advisers of the kings in matters of administration of justice, and the law 
contained in tho Institutes formed iJio guide fop judges to decide cases. But 
it is doubtful whether the privileges claimed by tlic sacerdotal class aud incor- 
porated witli rules of civil law were actually acc'ordod to them. 

Hindu Codes complete. — The civil law contained in the Codes of Manu, 
Ydjnavalkya and Narada provides rules for meeting all the wants of a simple 
society like that of the Hindus. It deals with botli the adjective and the substan- 
tive law : the former deals with the constitution of Courts, tho procedure, and tho 
evidence ; and the latter, witli tho different branches of law under eighteen heads 
called topics of litigation, or forms of Action. They are^ (1) recovery of debts, 
(2) recovery of deposits and plcdgc.s, (3) inheritance including adoption, 
(4) boundary disputes including wrongful ejectment, easement, and alluvion 
and diluvion, (5) disputes hetween master and neatherd or other servants, (6) 
sale without ownership, (7) revocation of gift, (8) rcscision of a sale or pui*- 
chase, (9) partnership, (10) violation of established class-usage and of contracts, 
(11) non-payment of wages, (12) gaming, (13) slander aud abuse, (14) assault, 
(15) violence, (16) theft, (17) adultery, and (18) duties of man and wife. 
Tho Mitakshara adds another head under the name of Mfscellancous, which 
comprises some matters not coming under the eighteen topics, and proceedings 
^initiated by the king. 

Accusation of incompleteness not correct— it has, however, been 
asserted by an eminent jurist that the codified law of the Hindus is 
not complete and exhaustive, as “large dopai‘tments of law are scantily 
represented, or not at all and the scarcity of rules relating to tho 
tenure of land is advanced as an argument ii» support of the proposition. 
This erroneous view appears to have originated i 14 the assumption that the jire- 
sent system of land tenures which is of recent growth, and was in fact introduced 
by the British Government, had existed during the Hindu period. The Hindu 
theoiy of property in land, was that it belonged to the cultivators and occupiers 
who or whose predecessors had brought it under cultivation or cleared it of 
jungle.^ They bad to pay an income-tax to the ruling power, consisting of a 
certain share of the produce yielded by the land in their occupation and this 
tax used to be collected by certain officers placed in subordination of each other, 

» Manu, Vlll, 4-7. 

* See Maine’s Village Community, page 51. 

■ Manu, IX, 44. 

^ Manu, VII, 130 ; IIG-IIB. 
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whoso offices were generally hereditary according to the Indian usage relating to 
all occupations. The king though styled the lord of land or earth had no sort of 
proprietory I'iglit over the land in the possession of his subjects ; the share of the 
produce I'eceived by him was tax and not rent.^ Narada declares : “ The tax (or 
revenue) which under the name of ‘ share ’ is derived (by the king) from 
laud and other usual sources, is ordained his remuneration for protecting 
the subjects."'* The charge of incompleteness brought against the codified law 
of the Hindus, therefore appears to be groundless. But it is worthy of 
observation that the law of marriage has not been included in the subjects 
discussed under the different topics of litigation ; it has, however, been dealt 
with as a part of the Achara or customary rites. The Hindus are so careful 
about their marriage wliich is regarded as a religious ceremony of a very 
great importance, that the question as to validity of mariiages ai'ises very rarely 
even at the present day. There was perhaps no litigation of that kind pos- 
sible in early times, or it may bo that the sagos did not allow any Action to bo 
brought to invalidate a maiTiage which had once taken place, when there was 
no uniformity in the customary rules relating to it, a fact which appears from 
the different Codes as also from the divergent usages of different parts of India. 

Lawgivers ministers of kings— From the accounts given in the 
sacred writings of some of the sages to whom the compilation of the 
diffei'ent Codes ascribed, it would appear that they were ministers 
of ancient kings. In the Vrihad-A'raiiyaka Upanisbad, Yajnavalkya is re- 
presented to have displayed in the Court of king Janaka, the superiority 
of his theological, learning over all the Brahmanas assembled at a solemn 
sacrifice celebrated by tlie king at great expense, and candied away the prize 
of a thousand cows; and it appears from tho discourse that the king ap- 
pointed the sage his minister and adviser. Janaka was the king of Mithila, 
or modern Tirlioot, the place where, according to the account given in 
the Code of Yajnavalkya,^ lie jtaught the law to tho assembled sages at their 
request. Vasishtba is well known to have been the minister of the solar kings 
of Ayodhya or Oude ; the name of the founder of the family appears to have been 
Vasishtba and it became the surname of the family or the title of that member 
of it, who held the hereditary office of tho minister ; for it is impossible to 
believe that the same person was the minister of a Avhole dynasty of kings. In 
the same way tho other compilers of tho Codes may be found to be connected 
with the kings of some other states, India being divided into a number of 
small kingdoms in early times, in the same way as ancient Greece. 

^ ^ Jaimim*fl Mimansd, 6, 7, 2j See Transactions of the Royal Asiatic Society, Vol. I 

p. 456. 

* Narada-Smrlti, Seventcentli Topic, verse 48, • 

• Yttjnavalkya, I, 3. 
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Different Godes progressive. — On an examination and comparison of 
the civil law as contained in the different Institutes you will find that although the 
ground-work is the same, still there is divergence on many points sli owing either 
the diversity of customs and usages in different localities, or a change and develop- 
ment of law in the course of time. Take for instance the law of inheritance : in the 
earlier tiralfes inheritance was confined to the members of the same family, and we 
have seen that women were excluded from inheritance ; it follows therefore 
that persons belonging to a different family but related through a female would 
not bo in a better position than she, and consequently excluded like her. 
Accordingly Manu’s Code wliich appears to be the earliest, docs not recognize 
the heritable right of cognates at all ; and as regards females, the mother 
and paternal grandmother only are admitted to be entitled to the heritage. 
The cognates arc included in the category of heirs by Yajnavalkya, who assigns 
them the lowest position in the order of succession, they being entitled only 
in default of members of the same gotra or family ; and iho lawfully wedded 
wife and the daughter arc also recognized by the same sage to have the right of 
^ inheritance. The other sagos take the one or the other, or even a less favourable, 
view so far as women arc concerned, but none carry the law further in the direc- 
tion of progress. The commentators of the Mitak.shara School have under colour 
of interpretation, modi tied the law to this extent only that they liave given 
a higher position in the order of succession to the daughter’s son, a cognate ; 
while the Dayabhaga school lias only introduced and shuffled in amongst the 
agnates, a few otlier nearer cognates upon tlio novel theory of the cajiaeity for 
conferring spiritual benefit being the principle of the order of succession, 
invented for the very purpose of changing the law under the pretext of inter- 
preting the same. 

Slowness of progress, its causes and contrast with Roman law.— 

A review of tlie whole course of leg;il litei-a#iire of the Hindus, on the 
important subject of inlieritanec, from the e#irliesl. to the recent times 
embracing a period of several thousands of years, establislie.s that the Hindu 
jurisprudence made very slow and slight progress, in comparison with another 
ancient system, which though extending over a considera])ly shorter period 
made vast strides towards the development and perfection of juridical notions 
and furnished the basis upon which the modern European nations have moulded 
their jurisprudence. The Roman law also did not at first recognize the herit- 
able rights of the cognates, and of the wife if not in mamt. But in the course 
of time the Praetor Urbanus recognized the heritable right of the^cognates 
under the pretext of giving them forms of Action; but assigned them an inferioP 
position in the order of succession. Later on all distinctions between agnates and 
cognates.and between males and females, were abolished by Justinian, — a stage of 
development which Hindu law has not reached. The Roman people, whose custom^ 
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and usages at the eaTlie.st stage boro a very close resemblance to those of the 
Hindus, and the course of whoso civilization though running parallel to that 
of the Hindus up to a certain stage, took a divergent course by reason of the 
difference of the circumstances in which they were placed, — have bequeathed 
a system of jurisprudence that has exercised the most wholesome effect on 
modern systems of law. Their contact with other nations more or less civilized 
than themselves, brought under their subjection by conquest, whoso laws and 
usages wci'c different from their own ; the necessity, thoy Avere under, of study- 
ing them for administering justice in the conquered states; as well as the 
difl&culty that presented itself Avlien the laws of the litigant parties Avero 
different, — combined in Avideiiing the held of their knowledge, in inspii*ing 
breadth of A^iew, in perfecting juridical conceptions and in enabling them 
to systematize jurisprudence in the matured state they have Icffc it. The Brah- 
mans on the other hand adopted and ^taught the religions princi])le of asceticism 
inconsistent Avitli worldly prosperity and political greatness, established a caste 
system causing an exclusivciic.ss that prevents the introduction of a stranger 
into the Hindu community, and thus rendered themselves incapable of deriving 
any advantage from the observation of the laAvs of otlier people whom they 
Avere interested to despise and hold up to contempt. Brahmanism, caste-system 
aud Brahmanical superiority arc convertible iei’ms, and people without cast(? 
could not but be lo'oked upon by the Brahiiianas, Avith derision at least exter- 
nally, and represented as lulechchJias or barbarous, or irreligious. Nor Avere the 
Hindus placed in a close contact Avith any foreign people having different cus- 
toms, usages and manners until the Mahomedan conquest, the previous invasion 
of India by Alexander and others having been events of tern povary interest 
only. The internecine Avars and controversy caused by the ri.so of Buddhism 
were not likely to ha\-e any effect on jurisprudence, or rather on the customary 
laAV of the people, the religioas doctrines propagated by Sakya Sinha being 
directed simply against the ppetonsions of the Brdlimana.s to an inherent superi- 
ority, aud their theory of the origin of the Sastms. The greatest impediment 
in the way of progress of Hindu jurisprudence was offered by the theory 
of its divine origin, Avhich stamped a stationary character upon it. 

Effect of Mahomedan conquest on Brdhmanical mind, its religious 

turn. — The Mahomedan conquest and goA^ernmenb of India ci’eated a deep 
impression on the Brahmanical mind and gave a rude shock to its notion of the 
divine constitution of Hindu society. It appeal's to have produced two some- 
what opposite results influencing the Brahmanical mind to think in divergent 
Sections. It taught them the fundamental distinction betw^een law and reli- 
gion, but at the same time it had the inevitable result in compelling the 
Brahmanas to be more religious than over. It produced one result on the minds 
of thoBriihmana lawyers of those portions of India that Avere not yet subjugated 
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by tlie Mahomedans, and a difBorent result on those residing' in the provinces 
where the Mahomedan government had been established. It should be borne 
in mind that under the Hindu kings the Jirahmaiias were the repositories and 
expounders of laws ; and the administration of justice was chiefly, if not ex- 
clusively, entrasted to them. The Mahomedan rule deprived them of the 
proud pcJlitical position previously occupied by them. Consistently with the 
dictates of the Sastras they could not seek tlic favours of the Mahomedan rulers, 
associate with them and take any part in the government of the country, and 
at the same time retain their own position in Hindu society. Keenly alive to 
the interests of their own religion and of tlieir cla.ss, which would have very 
materially been endangered in the eye of Hindu society had they taken the 
false step of seeking worldly prosperity and political position, they adopted tho 
proper course of severing their eonucction with, and of withdrawing from, the 
political government of the countiy, and dioso to retain their position of religions 
and social supremacy auiong Hindu community. Thenceforth they devoted 
their undivided attention to religious inattci^s, ceased to bo practical lawyers 
and became more narrow- minded than ever. Tho worship of tho various idols and 
the innumerable religious cerouionios mentioned in the Puranas were thiuist 
into prominence by the Brahmanical writers of this period, such as Hhavadeva, 
Haghunandana, Kamahlkara and Kilakantha, who busied themselves in preparing 
elaborate works for teaching the members of their class, the inctluxl of performing 
the religious rites, so that they might earn their livelihood by oflieial ing at them. 
Tho Brahmanas appear to have been divided into two classes from before, 
namely,. the secular and tho spiritual, or in other words, Bi alimauas by birth 
and Bralynanas by qualilication ; the latter of whom wore devoted to the 
cultivation of the sacred literature and learning, as well as to the teaching of 
religion and the performance of religious ceremonies as otticiating priests. 
This class was characterized by the simplicity lof their lives, and by a spirit 
of independence that arose from contcntme»it the bare necessaries of life; 

and in this way they succeeded in maintaining their position in Hindu 
society. 

Oommontaries. — All the commentaries on Hindu law tiuit arc now extant 
were composed after the conquest of India by Mahoinodans had commenced, but 
the Mitakshara aud the Dayabhaga the two leading treatises of paramount 
authority appear to have been wi*iiten at tlie request or under the i)atmnage 
of reigning Hindu kings. The view of secular law, taken by the commentators 
illustrates the wholesome influence exerted by the contact of one ifhticjii with 
another. • 

Conflict of law, and its recOnciliation.~The commentators profess to 
explain the law contained in all the Codes which are accepted to be equally autho- 
ritative upon the theory of their origin. I have already obnerved that they do ^ot 
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lay down the self-same rules, there is therefore a conflict of law, which is admitted 
by some of the Codes themselves containing rules for reconciling conflicting texts, 
though such an admission is inconsistent with the theory of their divine origin. 
Manu says : — “But when there is a conflict between two texts of Sruti, both are 
held to bo law ; for both are pronounced by the wise to be perfectly lawful.”^ 
Yajnavalkya ordains, — “ But in the case of a conflict between two passages of 
Smriti, what is reasonable according to usage shall prevail.”* Another rule 
runs thus : — “ If two texts of Sruti or two texts of Smriti be inconsistent 
with each other, they arc to be presumed to refer to different cases ; but if 
there bo a conflict between a Sruti and a Smriti, the Sruti alone must prevail.” 
And Vyasa declares, — “ Where a conflict is found between Sruti, Smriti and 
Puranas, there the Sruti is to be accepted as most authoritative ; and in case of 
a conflict between the latter two, the Smriti mast prevail.”^ With respect to 
civil law, cases of conflict between Sruti and Smriti are very rare, regard 
being had to the fact that the former docs not deal with this branch of law. 
I have already told you that a rule of law may be inferred from Vedik pas- 
sages : and in such a case very great weight is attached to it ; as an instance of 
this, I may mention that Nanda Pandita is constrained to concede the adoption 
of a son by a man having a real legitimate son, by reason of there being a 
Vedik precedent.^ But there is another instance in which the scope of a 
Vedik rule is curtailed by passages of Smriti to a contrary effect. I have 
already referred to a Vedik passage cited by Baiidliayana, which declares the 
incompetency of women to inherit; but there arc many texts of Smriti recog- 
nizing the heritable* right of the widow, the daughter, the mother and the 
paternal grandmother. And the commentators, instead of followiijg the rule 
respecting the relative authority of the Sruti and the Smriti, reconcile the 
above conflict by holding that the Vedik text refers to women other than those 
expressly enumerated by the ^Smritis in the category of heirs. They appear 
to consider the special rules coixtained in the Smriti texts which are presumed 
to bo grounded on revelation, to be of sufficient authority to control the opera- 
tion of the general rule laid down in the passage of the Veda. Conflicts 
between texts of the different Codes, however, are often found ; and the 
commentators endeavour to interpret them so as to make them agree with one 
another, but where every description of device and ingenuity fails to achieve 
that purpose they try to reconcile them agreeably to the above rule by suppos- 
ing different cases or circumstances to which they are respectively applicable. 
Thus, for mstance, there is a great divergence of opinion amongst the different 
laHvgivers with respect to inheritance and order of succession ; some of them 


* Manu, II, 14. 

* Yajnavalkya, IT, 21. 
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assign the foremost position to the widow in the order of succession to the 
estate left hy a man dying Avithout male issue, while others are not so favourable 
to her claim and either ignore or postpone her heritable right. The Mitak- 
shara reconciles them by holding that the rules unfavourable to the widow 
apply to the undivided coparcenary interest of a member of a joint or re-united 
family, and the others recognizing her superior claim refer to the divided or 
separate estate of her husband. The Dayabhaga also reconciles them on the 
same principle but in a quite different way, the doctrine of survivorship being 
not recognized by its author : he reconciles these conflicting texts in a way 
already referred to, he maintains that the passages ignoring the Avidow’s right 
of inheritance do not refer to the •paini or laAvf ally Avedded-wife, but to such a 
wife that cannot come under the definition of patni ; and that those passages 
that seem to postpone her rights, do not intend to lay down tlic order of suc- 
cession but simply enumerate the relations that may become heirs. 

Positive law not within scope of Sdstras, and classification of rules 
properly within it. — The Sastras or the sacred literature should properly speak- 
ing contain simply rules of conduct for the guidance of man ; but they do deal 
Avith matters that are not so, but are statements of facts perceptible by the senses 
or mere narratives, from which no rule could bo deduced. With a view to deter- 
mine the province of revelation, matters treated in the Sastras have been 
divided by writers discussing sacred literature into several classes. The proper 
object of the Sastras, according to them, is to teach of things that lie beyond 
the scope of human perception and I’eason. What men would do or refrain 
from doing of their OAvn accord from pui’cJy human motives* need not be laid 
down in the Sastras. Where a precept enjoins men to do a certain thing, Avhon 
no reason could be suggested for doing it, it is called an utpatti vidhi or in- 
junction. When a precept forbids men to do what they may do under the 
natural impulses, it is called a nishedha or prohibition. But a precept regard- 
ing what men may or may not do, of their own accord, may come Avithin tlio 
purview of the Sastras if it enjoins or forbids that act at a particular time 
or place or is directed to particular persons, such a precept is called niyama 
or restriction. There is another kind of precept called parisankhyd which, 
so far as its form is concerned, cannot come within the proper scope of the 
Sastras, hut which may by implication suggest a rule that may properly bo 
laid dovfrn in the Sastras. As for instance, “ Man shall eat the flesh of the 
five clawed animals.’’ This cannot be an utpatti vidhi^ for men may do the 
same of their own accord ; nor can it be a niyama^ as no time or place or 
person is specified when or where or by whom the precept is to be complied 
with. But it may be construed to imply that man shall not cat the flesh of 
any other clawed animal than the five specified ones ; and it is construed to 
intend the prohibition so that it may not be considered to be useless. When the 
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Sastras lay down a precept which is neither an utjpatti vidhi^ nor a nishedha 
nor a niyama nor a parisankhyd^ or a precept which embodies any such rule 
when it has already been declared in another precept or, may be deduced from 
another precept, it is called an anuvdda or ‘ recital or superfluous precept 
that need not have been laid down in the Sastras. Rules again that may 
otherwise be doducible, are included in the category of anuvdda^ if con- 
tained in the Siisiraa. 

Mit^kshar^ on this point. — The commentators hold that the Sastras in 
so far as they deal with ‘ litigation * or positive law, are generally anuvdda or 
supei*fluous, ‘ reciting ’ or embodying rules that are not grounded upon the 
sacred authority of the Sastras, but are based on popular customs and usages 
depending upon the feelings of the community and its sense of utility or of 
right and wrong. Thus the Mitakshara in the course of a discussion relating 
to the purport of a text of Manu, remarks — “ In this text there is no prohibi- 
tion of what might otherwise take place ; but it is a recital of that which 

V. - 

is demonstratively true : for most texts, cited under this head, arc mere 
(anuvddas or) recitals of that which is (loka-siddha or) notorious to the 
world.”* The Viramitrodaya also, another commentary of the same school, 
explaining and supporting the doctrine of the Mitaksharil, makes a similar 
ob.servation while mooting an adverse argument, thus : — “ For it is admitted 
by all the commentators that the sacred Institutes in so far as they deal 
with litigation or jurisprudence mainly consist of anuvddas or superfluous 
precepts embodying matters derived from profane authority of human 
reason and so forth. Thus the commentators introduce an advanced view of 
jurisprudence and in a maimer modify, if not give np, the theory of the 
divine origin of positive law ; for, according to their view, oven if there had 
been no revealed law, the same rules would have been recognized by tho 
people. And these lawyers explain the reason why positive laws have been 
incorporated in the Codes, by ftaying that they Avcrc intended to guard tho 
unthinking from falling into error.* 

Its advanced ideas, division of rules into mandatory and directory. 

Again in the opening Section of the Chapter on inheritance, the Mitdkshai'd 

enters into a lengthy disquisition as to tho origin of the institution of property.^ 
There are several texts in the Smritis relating to the lawful modes of acquisi- 
tion of property : Gautama prescribes the different modes of acquiring owner- 

• Colebrt)oke in In's translation of tho Mitaksliara and the Ddyabhuga, uses the words 
reftite or recital where anuvdda has been nsed in the original. 

* Colebrooke’s Mitakshara, I, 4, 14. 

• Translation, page 20. 

♦ Colebrooke’s Mit., 1, 1, 14 ; Viramitrodaya, Translation, cli.. T, § S7, page 19, 

Cc/lebrooke’s .Mitukshara, 1, 1, 6 15. 
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sliip, of whicL some are declared common to all the castes, and others peculiar 
to one or more of them and Manu also lays down that there are seven modes 
for acquiring property.® There arc again passages in the Codes declaring it 
unlawful for a Erahmana to acquire property by a blamcable act. And from 
these texts it is contended that the institution of property, owes its origin to 
the sacred Institutes. But the Mitakshara refutes the ai'gumont, and concludes 
that the notion of property is entirely based upon the profane authority of 
popular recognition and practice.^ One of the reasons assigned for that con- 
clusion is worthy of special notice ; it is aligned that the theory of the notion 
of property being founded upon the sacred institutes cannot reasonably be 
maintained, because the institution of property is seen among inhabitants of 
Mlechcha or barbarous countries, who are ignorant of the rules of the sacred Codes, 
bearing on that subject. This illustrates the salutary influence exerted on 
the advancemoTit of man, by the close contact of ditYerciit nations Avith one 
anotlier. Tlie view taken by the Mitaksbara on the subject of property is, 
that it may be acquired ill the modes recognized by popular practice; and as 
regards the restrictions laid down in the passages of law, they are intended for 
spiritual purposes, that is, a man acquiring property in contravention of the 
restrictions imj)osed by the Sastras incurs sin, but his OAvncrsliiy) therein arises, 
if the moans of acquisition is lawful according to popular practice. And the 
Mitiiksliara goes so far as to niaintain that oa^cii a religious (?eremony performed 
Avith wealth acquired in contravention of the rules propounded hy the Sastras 
is not on that account An’tiatcd ; the person performing it, is entitled to the re- 
ligious merit flowing from it, though lie may be tainted witludcmerit on account 
of his gaiiyng the wealth in an .improper mode.* Thus you will observe that 
the rules laid down by the Institutes Avliile dealing with, jurisprudence are not 
all obligatory in a legal point of vdcAV ; some are considered to be of mere 
religious obligation. The commentators of bot^i the Schools draiv a distinction 
between rules of legal and of moral obligation^: tlic Avell-known doctrine of 
factum valet which is by some erroneously considered to be peculiar to the 
Dayabliaga school, is only aii exposition given in that ti'catisc of the most im- 
portant principle for distinguishing rules that are mcu'oly dircctoiy or 
i*ecommendatory from those that are imperativ'e or mandatory. The commentators 
also have not always kept in view the distinction, hut have often blended 
together rules of different kinds AAutliout intimating their nature and character, 
and have thus left to our Courts of justice the somewhat diflicult task of 

* Gautama, X, 39-42 ; cited in Mitukshara, 1, 1, 8. 

* Mami, X, 115 ; cited in Mit., 1, 1. 16. 

* AfUtfikahara, 1, 1, 0. 

^ Colobrooke*s Mitakaliara, 1, 1, 10. 
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differenfciatins: between thorn. The subject is of very gi'oat impoi’tance, and I 
shall deal with it at length in a subsequent lecture. 

Sacred law and popular feelings.— Another principle of very gi'eat im- 
portance is enunciated by the Mitakshara, namely, that popular prejudice or 
change of usage overrides a rule of law laid down in the sacred Institutes. In 
dealing with the subject of partition after the father’s decease, the Mftdkshara 
notices sevci’al passages of law ordaining unequal distribution of property 
amongst brothers and allotting a larger share to elder brothers but it explains 
them away thus : — True, tills unequal division is found in the sacred ordinances ; 
but it must not be practised, because it is abhorred by the world ; since tliat is 
forbidden by the maxim — “ Practise not that which though legal is abhorred by 
the world, for it secures not celestial bliss:” just as the practice of offering 
bulls is shunned, on account of popular prejudice, notwithstanding the injunc- 
tion Offer i;o a learned guest a bull or a large goat and as the slaying of a 
cow is for the same reason disused, notwithstfinding the precept “ Slay 
a barren cow as a victim consecrated to Mi tra and Yarn na.’^^ — And in support 
of this view, is cited the following passage of Smriti-Sangraha, — “ As the 
duty of appointment to raise issue, and as the slaying of a cow for a victim, 
are now disused, so is partition with deductions in favour of elder brothers.”^ 
The author of the Dayabhaga, also, while dealing with the same subject refers 
to usage and to altered state of feelings, as the ground for maintaining equal 
distribution of patrimony amongst brothers.^ It should, however, be observ- 
ed that w'liat is maintained by both the leading Treatises is, that nncqual 
distribution cannot Jbe enforced as a matter of legal obligation, but parties 
concerned are not prevented from making an unequal partition if thpy agree to 
do so.® 

Mit4kshar4 and D6.yabh4ga not speculative.— The above principle laid 
down by the Mitakshara, and ii^ipliedly adopted and followed by the Dayabhaga, 
as well as the manner in which the point for consideration has been dealt with by 
thorn, deserve special attention, as showing that the authors of the two leading trea- 
tises did not give merely theoretical exposition of the law such as is contained in 
the sacred Institutes but also noticed the change, if any, in the state of society, 
requiring the modification of any rule of law : their treatises were not spe- 
culative, but practical commentaries on law. It follows therefore that if 
we find that these commentators dealt with any branch of law intimately 

• Colebrooko*fl Mitdkshara, 1, 3, 3. 

^ * Colf:brooko's Mitakshara, 1, 3, 4. 

• Ibidy 1, 3, 5. 

^ Dayabhaga, 3, 2, 27. 

• Dayabhaga, 3, 2, 26. 



MItXkSJIAR^ and DJCyABHaGA not speculative, POKMER on SONSniP. 91 

connected with social usages, without noticing any change in them, we shall 
be perfectly justified in assuming from their silence, that the usages did con- 
tinue to exist at the time they flourished. 

Mitdikshardi on sonship. — With these preliminary observations lot us pro- 
.ceed to examine how the law of sonship has been dealt with in the commentaries 
of Hindu law. Of these the Mitakshara occupies the pre-eminent position and 
is universally accepted as a work of the highest authority by all the schools 
except that of Bengal where it yields to the Bayabhaga on those points in 
which they differ. It professes to be a commentary on tlie Institutes of 
Yajnavalkya ; but you must not suppose that the commentator confiues his 
attention only to that Code and merely gives an exposition of the law such as 
is contained in it. For what he really does is that he follows tlie arrangement 
of tlio subjects as in Y.-ij naval kya’s Code, but that while interpreting the text 
of it, be notices passages of Manu and other sages deiiliiig witii the same 
subject, reconciles them when they arc at variance with cno another, and 
deduces rules of law from a consideration of the different Codes that arc 
noticed ; so that the law laid down in the Mitakshara is not based upon Yilyna- 
yalkya’s Institutes alone, but may be set forth as a body of rules deduciblc from 
the sacred Codes that are accepted as the sources of law. With regard to tlie 
subject of sonship, the Mitakshara, lirst of all, deals with tlio circumstances 
in which a wife’s son becomes Dvyamushyayana or son of t\Vo fathers, that is 
to say, of the begetter and of the liusband and then goes on to explain the 
text of Yaj naval kya describing the twelve descriptions of sons, and in doing 
so, it refers to rules laid down by other sages. After having described them, 
the author .discusses their rank and relative rights, their status in the ado]>tive 
family, and their right of inheritance from their legal father and liis rolaiions.® 
Thus it appears that all the twelve kinds of sous were recogni/.ed ; and there 
is not a word said in this part of tlio work, al^ut any one description being 
obsolete or prohibited. But I have already drawp. your attention to a passage^ 
in which the duty of appointment to raise issue is represented as boiiig’ disused. 
That, however, appeal’s to relate to compulsory appointment of a widow to 
raise offspring to her soidess deceased husband. For the view, wiiich is put 
forward by Bbareswara who appears to have been accepted as an authority 
before the Mitakshara, of the widow’s right to inherit the estate of her husband 
dying without male issue, was that she could succeed to her separated husband 
provided she were willing to accept the appointment to raise up issue to her 
liusband, but not independently of that consideration.^ The Mitakshar^ 

* Oolebrooke’a Mitakshara, 1, 10- 

* Colebrooke’s Mitakshara, 1,11. 

* Cf>lebrooke*s Mitakshara, 1, 3, 5. 

^ Oolebrooko’s Mitakshara, 2, 1, 8, et 
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however, refutes this position ; hut the course of the argument advanced by it^ 
shows that the usage did exist at the time, the work was composed. 

Mithili School. — The commentators of the Mithila School or rather 
the Mithila branch of the Mitakshara School, also, deal with the law on the 
subject of sonship without noticing any change of the early usages ^recorded 
in the Institutes. Mithila or Tirabhukii (modern Tirhoot) was a great centre 
of learning from the earliest times down to the latest period of the Hindu 
kings. It was here that Yajnavalkya flourished and tauglit liis Institutes, to 
which the greatest respect is paid by the Mitakshara school : and the Brahmanas 
of Bengal originally used to resort to that seat of learning for education 
before Nadiya, and later on Vikrampur, in lower Bengal, became celebrated 
centres of learning. 

Vivdda-Ratnikara of Ohandesvara, on sonship.— One of the prin- 
cipal works on law, respected in that school is the Vivada-Itatmikara 
compiled by Chandesvai\a the minister of Harasinha Deva a king of 
Mithila. He appears to have flourished in the beginning of the fourteenth 
century, as in the peroration of the work, he says that he had performed the 
ceremony of Tula-piirnslia or the distribution of bis own weight of gold 
amongst Brahmanas, in the year 1238 of the Saka era, which corresponds 
to 1315 A. D. The work does not profess to be a commentary on any particuliir 
Code, but is a regular digest of the law. TJio author deals witli the subject 
of sonship in eighteen coiiscciiti vo parts of his treatise.^ I have already told 
you that sonship is treated by tho sages as part of the law of inhoritance ; the 
same method is followed also by the commentators. Accordingly the author 
introduces tho subject by discussing the relative rights of inheritance, of tho 
different descriptions of sons 3 then defines separately tliirteou kinds of sons 
including the son by a Sudra wife, as one; next discusses the circiimstaiicos 
under which a wife’s son belongs to tho husband or to the progenitor or to 
both; then considers tho effect of the texts declaring sonship of a fraternal 
nephew and the co-wife’s son ; next, notices the passages laudatory of the 
spiritual eflieacy of the possession of a son ; and lastly, deals with tho subject 
of ‘ censured sons.* But all that he says under this concluding part, is that a 
son brought forth by a widow not duly appointed, is not entitled to the estate 
of tho woman’s husband, and that a son begotten by one man on another’s 
wife belongs to his natural father if he paid the Siillca or ijrice to thc’husband. 
Thus we find that all the twelve descriptions of sons were recognized at that 
time, ami if there were any alteration in respect of the usages relating to 
aenship, wo should expect it to be noticed by the author who from his position 

* Colobrookc’s MitAkslior^, 2, 1, 16-19. * 

* Viv^da-Ratndkara, Bengal Asiatic Society’s Sanskrit edition, pages 541-588. 
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as the minister of a reigning king was likely to be informed of the actual state 
of society. 

Vivdda-OhintAmani of Vdchaspati Misra on the same — The Vivada- 
Chintamaniis a later commentary of the same school, composed by Vachaspati Misra 
a Pandita of varied learning. The want of English version of an original treatise 
accepted as authoritative by the Mithila school had been long felt, and was at last 
supplied by an eminent Indian lawyer who spared no pains to master the lawlitem- 
ture of his own country, and took so much interest for the promotion and ad- 
vancement of legal learning as to make the pidnccly gift to found this chair for tlie 
cultivation of Indian law. The Vivada-Chintamani being the later work and as 
such embodying tlic essence of the earlier treatises was selected by him for 
translation. In this commentary also, all the different kinds of sons are recog- 
nized without a single exception. The author cites the texts of Yama, Narada, 
Manu, Baudluiyana, Devala, Vishnu and Yajnavalkya, relating to the twelve de- 
scriptions of sons discusses their rights of inheritance and relative position ; and 
endeavours to reconcile the almost irreconcileable rules propounded by the differ- 
ent sages in respect of the rights of several kinds of sons, by supposing the 
superiority and the inferiority assigned by diilerent sages to the same desci’ip- 
,tion of son to be duo to his possession or otherwise of excellent qutilitics*^ In 
another part of the work, he deals with the propriety of the gift of a son and 
of an only son, and with the power of a woman to adopt.^ lint the author does 
not anywhere in this work intimate that any part of the early usages of sonship 
was obsolete at his time ; so we may be jus tilled in concluding from the tenor 
of the work that the usages did exist in its entirety. • 

DdiyaJ}hdga. — Let us now tum to the commentaries of the Bengal 
school, and see how the law on the subject under discussion has been dealt 
with in tliem. Jimutava liana, the author of the Dayabhaga, is the founder of 
this School which appears to be far in advance* of the other schools as regards 
the development of legal ideas relating to inhcidtancc, that Hindu law ever 
attained. The jireeise age at Avhicli this celebrate‘d commentator flourislied is 
entirely uncertain ; but it appears to bo beyond any doubt that it cannot be later 
than the thii*tecnth century. He appears to refute tlie doctrines propounded 
by the Mitakshara without, however, mentioning the name of that treatise or 
of its author. Regard being had to the practice of the Hindu Panditas, this 
circumstance may justify the supposition that ho was cither a contemporary of, 
or not much later than a century from, Vijndncsvara the author of the Mitak- 
shara. From a comparison of the legal views contained in the twd treatises, 
a student of comparative jurisprudence would feel no hesitation in pronounciifg 

* Seo Lecture II, pages 60 — 61. 

* P. C. Tagore’s Vivada-Cluntamani, pages 278-286 ; (Madras Edition). 

® Ibid., pages 72-75. ^ 
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the Dayabhdga to be a later work than the Mitdkshara ; the juridical notions 
by which the former is distinguished from the latter, mark a later stage of 
.development in the growth of legal conceptions. One of the learned predeces- 
sors in this office is inclined to fix the beginning of the fifteenth century as 
the age of Jimutavdhana.^ But it is open to the criticism that had ho been 
so much later in point of time than Vijnanesvara ho would have no objection to 
mention the name of Vijnanesvara or his work, whose doctrines, he is univer- 
sally admitted to refute. The Dayabhaga is not, like the Mitdkshai’d, a 
commentary on any particular Institutes, but it is a digest of the law of 
inheritance, such as is, according to its author, laid down in the Institutes pf 
Mann and other sages. 

It recognizes twelve kinds of sons. — The Dayabhdga treats of the subject 
of sonship in the same manner as tlio commentaries mentioned above.?* He opens 
the subject with a discussion of the relative rights of a I'cal legitimate son and an 
appointed daughter; and then proceeds to discuss the rights of the subsidiary sons 
in competition with a real legitimate son. Ho cites the text of Ucvala, declar- 
ing the right of a subsidiary son to a third share when co-existing with an 
aurasa son, and two conflicting passages from Mann one of which gives to the 
Kshcti-aja son a sixth or a fifth share, and the other declares the real legitimate 
^on to be entitled to the entire patrimony to the exclusion of the secondary sons 
who are entitled to maintenance only; and reconciles tlicsc rules by holding them 
to relate respectively to the superiority or inferiority of the caste of the subsidiary 
sons, in comparison Avith that of the father and of the real legitimate son. 
He also notices the distinction between the twelve sons, based upon the right 
of inheritan(je from the father alone, and that from him as well as his relations; 
.and concludes by laying down the rule of distribution between a true son and 
the son of the wife produced without duo authority. I give you these parti- 
culars because they clearly shoAY that the usage of twelve descriptions of sons 
was fully recognized when the ;iuthor flonrisliod. 

The Smriti-tattva of Raghunandana Bhattdchdryya who is 

sometimes cited as Sm^rta-Bhattacluiryya, is another work respected as 
authority in Bengal. Its autlior appears to have flourished in the middle of 
the sixteenth century.® This ti*eatise, also called the Astavinsati-tattva, by 
reason of its being divided into twenty-eight books, deals mainly, with ritual. 
One of the books, called Dayatattva, however, treats of the substantive law 
of inheritance. The book is an abridgement of tlie doctrines of Jimdtavdhana, 
and is an ‘excellent compendium of his treatise, although on a few points 
Ifoghunandaiia has differed from his master. But X’ogards the twelve 

» Sarvaclhkari’g Tagoro Lectures, pages, 400-403. 

* DayaV)haga, ch. X. • 

* See Coiebruoke’s Trefuco to his Translation of MitAksliara and Dayabhaga. 
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descriptions of sons he appears to follow the founder of the school without any 
indication of dissent. He refers to the texts of Dovala and Manu respecting 
the relative rights of the twelve kinds of sons,^ and adopts some of the rules 
laid down in the Uayabhaga. But it ought to bo mentioned here that this 
commentator whilo dealing with marriage, says that the intei*maiTiage between 
the four* different tribes should be avoided in this Kali age, and in support of 
this view he cites two passages from two minor Puraiias, namely, Vrihan- 
naradiya Parana, and Aditj’a Parana, enumerating practices that are to be 
shunned in this age ; one of them being, the having of sons other than the 
real legitimate son and the Dattaka son. These passages are interesting and 
useful in many respects, and so I give them hero in axlemo, 

Vrih&n-ndradiya Purdna on practices to be shunned in the Kali 

agfe. — The passage of tho VriJian-naradiya Parana runs as follows : — “ Tho 
passing of tho sea in a ship; the iieeossity of carrying a waterpot ; the 
marriage of a twice-born man with damsels not of the same class; the 
procreation of a son by a man on tho widow of his brother ; the slaughter of 
cattle in the entertainment of a guest ; tho i*opast on flesh meat at funeral 
obsequies; the adoption of the third order of life, or tho retirement to a foi’cst; the 
gift of a damsel already given, to another bridegroom over again ; the continu- 
ance of studentship for a very long time; tho human sacrifice; the horse sacrifice; 
walking on a pilgrimage with intent to die ; and tho slaughter of a cow as a 
victim at a sacrifice : the wise declare that these practices though lawful should 
be avoided in the Kali age.” 

A'ditya-Purdna on the same. — The extract from the Aditya Piiraiia, which 
Raghunandana quotes from Hemadri and tlic Parasara-Bhashya, stands thus: — 
“ Studentship continued for a very long period; the necessity of carrying a 
waterpot; the pi’ocreation of a son by tho husband's brother; the gift in 
marriage of a damsel once married ; the marriage by tlie twice-born men 
of damsels belonging to a different varna or tribjii ; the killing in self-defence 
of a Brahmana in a lawful light ; the adoption of tho third order, or retirement 
to a forest, though enjoined by law; the reduction of tlje period of pollution, 
hy reason of tho virtuous conduct or tho scriptural learning of a person; the 
perfoi'mance of expiation by a Brahmana, extending to death ; the pollution 
arising from association with sinful men ; the slaughter of cattle in honour of 
eminent -guests ; tho having sons other than the aiirasa or real legitimate son 
and the dattaha or given son ; the eating by a twice-horn householder, of food 
given by the following men of tho Sudx’a class, namely, a slave, av cowherd, 
a family friend, and a cultivating servant remunerated by half the produce^* 
going out on pilgrimage to a very distant place ; tho cooking by Sudras 

* Dftyatattva, (Trauslation,) Ch. II, 37 and 38 j page 17. 

« See Manu, IV, 253. 
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of food for Brail manas and others ; self-immolation by a fall from a precipice or 
by burning; suicide by a man of extreme old age, and others; et cetera: these 
lawful practices have been, with intent to protect the people, prohibited after 
deliberation by the learned in the beginning of the Kali age ; and a resolution 
of the virtuous has as much legal force as a revelation.” 

Viramitrodaya on sonship. — Let us now turn to the other commehtaries of 
the Mitaksliara School to see how the law of sonship has been dealt with in them. 
Amongst these, the Viramitrodaya of Mitra Misra occupies a pre-eminent 
position ; and has been held by the Privy Council to be a Treatise of high 
authority at Benares, and properly rccei viable as an exposition of what may 
have been left doubtful by the Mitakshara, and declaratory of the law of the 
Benares School.^ The author was later than Baghunandana whom he cites, 
and appears to have flourished towards the close of the sixteenth or tJic begin- 
ning of the seventeenth century.® Ho deals wn'th the subject oE sonship in 
the same way as in the Mitakshard. lie discusses the definitions of the twelve 
descriptions of sons more copiously, by citing texts of difforoiit sages, boaiung 
on the subject; enters into the question of the widow’s capacity to adopt ; and 
deals with the status and heritable idglits of tlio twelve kinds of sons.^ Al- 
though the autlior in the course of his work refers to several commentaries 
in which the docti-ine of the propriety of only two kinds of sons in the Kali 
age is maiutaiiicd; 5"ct he passes over that point in entire silence. But he 
makes a certain observation of an analogous tliough somewhat different cha- 
racter, while dealing with tbe subject of unequal distribution of paternal 
wealth amongst brothers. Ho maintains the same view as is put forward in 
the Mitakshard, and supports it in the same way, but sets forth an additional 
authority in favour of it. He argues that the practice is one which should be 
shunned in the Kali age ; and in support of this proposition lie quotes the 
following ])assage from the A(li-pardna one of the minor Piirdnas : “ The re- 

marriage of a woman once married, specific deductions for elder brothers, the 
slaughter of a cow, appointment on a brother’s widow, and the necessity of 
carrying a waterpot (by a student :) these five should not be practised in the 
Kali agc.”^ It should be observed that this passage specifics five practices only 
as being what should be avoided in this Kali ago ; and marks the origin of 
the theory, although gradually the list of the things to bo shurned has been 
added to and enlarged. But what deserves particular notice is that . although 
the author refers to the practices to be avoided in this age, yet he fully de- 
scribes the twelve kinds of sons, and their rights and status, Avithout mentioning 

* Giridhari Lall Roy v. The Bengal Government, 12 Moore’s I. A., p. 44»8, 

* SarvMIiikari’s Tagore Lecture, p., 404. 

• Viramitrodaya, Cb. II, Pt. II, pp. 100-130, 

• Viramitrodaya, translation, p. 01. 
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a Word to intimate that any description of son has become obsolete or should 
not be recognized as being unsuitable to the present age. 

Eamaldkara’s Vivdda-Tdndava and Nirnaya-sindhit— Kamaidkara 
Bhatta is another commentator of the Benares School ; he is the author of 
the hTirnaya-siiidhu a book on ritual, and of the Vivada-tandava a work on 
jurisprudence. He is considered as an authority by the Benares and the 
southern School, not so much in legal matters as in questions of ceremonial ; 
where ho occupies the same position as Raghunandaua does in Bengal ; 
and his work on ritual is extensively read by the priestly class of the 
North-West and the Marhatta country. Kamalakara is later than Raghurian- 
dana, whom he often cites in his work on ritual, and appears to have 
flourished in the beginning of the seventeenth century j for he himself 
states in the pcroi’atioii of the Nirnaya-sindhu that it was finished in 
the year 1668 of the Sarabat ei*a which corresponds to 1612 A. D. The 
author deals with the subject of primary and secondary sons in his Vivada- 
tandaA'a,^ and having explained their descriptions as given in Yajnjivalkya’s 
text, refers to the passage of the Aditya-purana cited by Ilcmadri, which 
says that sons, other than the real legitimate and the Dattaka should not bo 
recognized in the Kali ago. He admits the authority of this rule, but observes 
that as the appointed daughter’s son is declared equal to the atcrasa son, and as the 
purchased son, the self-given son and the son made arc similar to the Dattaka son, 
these also are recognized in the Kali age, and in support of this conclusion, 
ho refers to Vrihaspati’s text* which condemns only the Kshetraja and the other 
sons by operation of law. According to this writer therefoi-e, six descriptions 
of sons are recognized in tho present age, namely, the real legitimate son, 
the appointed daughter’s son, tho Dattaka son, the son bought, the self-given 
son, and the Kritrima or son made ; and ho pui'ports to discuss the relative 
rights of these. In his Nirnaya-sindhu also, ho refers to that passage of the 
Aditya-purana, relating to the reduction of the jiumbcr of sons in the Kali 
age, but he does not appear to take that passage literally, as recognizing two 
descriptions of sons only. He does, no doubt, observe, while enumerating tho 
relations who are competent to perform the sraddha ceremony, that although 
the word son signifies any one of the twelve descriptions, yet in tho Kali ago 
it is to be confined to the Aurasa and the Dattaka only in consequence of tho 
other kinds being prohibited by tho Aditya-purana cited in Hemadri’s work but 
he goes on to say that the eleven descriptions of subsidiary sons are competent 
to perform tho exequial ceremonies, only in default of a real legitimate son, 
grandson and great-grandson ; and cites a different rule laid down in tho* 

* Manuscript copy of Sanskrit College Library, pp. 122-128. 

* Lcc’turo ii, page 65. 

* Niniaya-Sindha, Bombay Edition of 1882, p. 321. 
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Prithvi-Chandrodaya, namely, that the culpable sons, such as the unmarried 
daughter’s son, the sccctly-bom son of the wife, and the son of the twice-married 
woman are competent to perform the sraddha ceremony, also in default of the 
widow who is preferable to them in this respect.^ Again when dealing with 
impurity occasioned by death or birth, he observes that in the case of the given, 
the purchased, the made and other sons, the period of pollution extends to 
three nights and not to ten days.^ The manner in which the subject has been 
dealt with, shows that the matter was in an unsettled state. And this is 
exemplified by an inconsistency of the author, found in the Viv&da-Tandava ; 
ho says that he omits to consider the distribution of property amongst sons 
belonging to different tribes, upon the ground that marriage of a twice- born 
with a damsel of a different tribe has been prohibited by the Aditya-purana as 
cited in Hemadri’s work,® but later on he discusses the rights of the son of a 
twice-bom by a Sudra wife.^ 

Nanda-Pandita’s Eesava-Vayayantl. — Another distinguished writer who 
flourished in Benares at about the same time, was Nanda Pandita, who is famous 
as the commentator of the Institutes of Vishnu, and as the author of the Dattaka- 
Mimansa the well known Treatise on Adoption. But the law of adoption has 
been dealt with so differently in the two works, that a doubt might very well 
arise as to the identity of their authors, if it wore not otherwise established. 
I shall at present confine my remarks to his commentary on the Code of Vishnu, 
denominated Kesava-Vaijayanti, which according to his own account, was 
composed in Sambat 1679, corresponding with 162.3 A. D. While commenting 
on the fifteenth cliapter of the Code, which deals with the law of sonship, he 
gives a full and elaborate exposition of the twelve descriptions , of sons and 
their rights, by citing texts from other Codes, bearing on tho subject, and 
reconciling them when conflicting. So that it can by no means be contended 
that his work is a mere speculative gloss on the text of Vishnu’s Code ; but 
on the contrary it appears to be a regular digest of law, though mainly based 
upon that particular code which it purports to elucidate, in so far as the 
arrangement of the subjects dealt with, is concerned. The author does nowhere 
intimate that any portion of tho ancient usages of sonship has ceased to 
bo recognized at his time. And, from the manner in which the twelve kinds 
of sons have been described and their relative rights discussed, it is impossible 
for tho reader to believe that the law as understood at the time tho writer 
flourished, did not recognize ten out of the twelve descriptions of sons, whose 
status has been so minutely discussed by him. It appears to be exceedingly 

^ Nirnaya-Sindhu, Bombay Edition of 1883, p, 824. 

« Ibid , p. 452. 

• Vivada-Tandava, Sanskrit College manuscript copy, p. 122. 

^ Ibid., p. 120. 
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strange that the author does not in this commentary make any allusion 
whatever to those somewhat novel rules that he professes to deduce from 
certain minor Codes of law, in his treatise on adoption. This commentary was 
composed under the patronage of Kesava alms Tammasa Nayaka a king of 
Kamata (modem Canara) in the Deccan. The author does not appear to have 
been a practical lawyer or administrator of justice, but he was a distinguished 
Pandita of Benares, patronized by the prince after whom the commentary was 
called. 

His Dattaka-Mlm&ns&. — The Dattaka-Mimansa of Xanda Pandita is 
a later composition than his commentary on Vishnu’s Code^ ; and the author 
seems to have become wiser when he compiled that special treatise on adoption, 
as it contains rules and restrictions that had never been thought of by any 
lawyer that flourished before, nor even by himself when writing the Viiijayanti. 
With respect to the twelve kinds of sons, he says^ that although in default of 
male issue eleven descriptions of substitutes were ordained by ancient law, yet 
in this Kali age ^nly the aurasa and the dattaka sons are recognized ; because, 
says ho, Vrihaspati declares that the powerless people of modern times are 
incompetent to affiliate the divers descriptions of sons like the ancient sages, 
and because Saunaka forbids other sons than the aurasa and the dattaka in 
the text, — “ The recognition of sons other than the datta and aurasa.'^ But 
he adds that the word datta in Sauiiaka’s text is to be understood to include 
the Kritrima also, because Parasara, who proposes to lay down the law for 
the Kali age, ordains — “ Sons are aurasa^ kshetraja, datta and kritrima^ 
This text does, however, clearly recognize Kshetraja or the appointed wife’s son ; 
but Nanda Pandita, in his usual way of putting forward constructions sup- 
porting his foregone (conclusions, maintains that the word kshetraja in the above 
text is intended as an epithet of aurasa. You will observe that he does not 
rely upon the passage of the i^ditya-purana, which is not even referred to by 
him, but he bases his conclusion upon an exactljj similar rule couched in the 
same words, which is attributed by him to Saunaka, who is supposed to bo 
the compiler of a Sinriti or a body of revealed law, called after him. Although 
Nanda Pandita appears to i-ecognize in the opening section of his work, only throe 
descriptions of sons, namely, the aurasa^ the dattaka, and the kritrima ; yet later 
on, he deals with the son of a twice-marricd woman in the same manner as if he is 
one of the descriptions recognized in the age about which he is writing.^ This 
discloses that the novel theory regarding sonship in the Kali age was different 
from practice, and the author was unconsciously betrayed into the inccmsistency 
of dealing with an usage which existed in society, but which was attempted 
be ignored. 

* DaAtaka-Mimnnsa, vii, 29. * Dattaka Mimansa, lY, 64-74. 

* Dattaka-MiniuuBa, I, 61-C8. 
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The institutes of Pardsara — is considered to be of the liighest an- 
thoritj in this Kali age ; but it treats of only Achdra and Prayaschitta, 
or rules relating to ceremonies and penance, and does not deal with 
jurisprudence at all. I hav^e already told you that the sages deal with the 
subject of sonship as part of inheritance which is entirely omitted in this work. 
There are, however, a few passages in which some descriptions of sons are in- 
cidentally alluded to, one of which has been cited by Nanda Pandita. All these 
passages may bo usefully cited here, since they show that Nanda Pandita has dis- 
cussed the subject more like a special pleader than a fair commentator : — “If seeds 
be carried cither by a stream or by wind unto the soil of a person’s field, and a 
crop is yielded by the field so sown, the crop will belong to the owner of the 
soil, not to the person wlio owned the seeds. Similar thereto are the two 
descriptions of bastard sons, both begotten on another’s wife ; they pass by 
the names of Kunda and Golaka. The bastard is a Kunda, if the woman’s 
husband lives ; it is Golaka if begotten after his death. A son is either an 
aurcbsa or son of the body ; or a kshetraja or the appointed wife’s son ; or a 
datta or one obtained by gift ; or a kritrima or son made. If either the 
father or the mother gives, the same is called a given son.”^ There cannot be 
any doubt on perusing these texts together, that the sago does recognize the 
Kshetraja or appointed wife’s son. Further on, he clearly appears to sanction 
also the Paunarbhava or the twice-married woman’s son in the Kali ago, in 
the following text : — “ When her husband is missing, or is dead, or has re- 
nounced the world, or is impotent, or has been degraded by sin, — on any of 
the said five calamities befalling a woman, law has ordained another husband 
for her*”* Thus, although the sage does not profess to deal with the subject, 
yet conceding that he intended in the above passages to treat of the law of 
sonship in the Kali age, we find five kinds of sons recognized by him. You will 
bear in mind that he is onepf the sages enumerated by Yajnavalkya as com- 
pilers of law. Yet it did not pccur to the author of Mitakshard while dealing 
with sonship, that he had laid down any different rule for the present age. 

Madhavdeharya’s commentary on the same.— Mddhavacharya, how- 
ever, in his celebrated commentary on the Institutes of Pardsara, called the 
Pardsara-ifiadhava or the Parasara-bhashya, explains the first of the above 
texts as illustrative and indicating the twelve descriptions of sons oni^me- 
rated by other sages and the second text recognizing the re-marriage of 
women as referring to other ages and not to the Kali age in which that 
practice is to be avoided according to a passage of the Adi-purana cited 

mi 

* rardsara-Smriti, IV, 20-22 ; See K. K. Bhattaoharyya’s Translation, p. 

* Parasara, IV, 28; Soo Translation, p. 22. , 

* Fordsara-Mddhaya^ Asiatic Society’s Sanskrit Edition, vol. II, p. 37. 



PArXsABA, Mil^HAVA, APARi^KKA AND NfLAKANTIIA. 


101 


by him.* This latter explanation appears to be quite inconsistent with the 
declared object of the Institutes of Parasara, for ho professes to prescribe the 
laws suited for the Kali age.® 

Apardrka. — The earliest work, noticing the text of Saunaka, sanction- 
ing only two descriptions of sons for the present age, upon which the 
Dattaka-lVIimansa relies, is tlic commentary of Apararka who appears to have 
been a king of Coiican in the Deccan, and flourished in the twelvth century.^ His 
work though cited by later commentators has not been accepted as special 
authority in any of the Schools. In his exposition of the law relating to sonsliip 
in this age, he follows the rule of Saunaka. 

Dattaka-chandrikd and other works on adoption.— The Dattaka- 
chandrikd and other special treatises on adoption follow literally the au- 
thority of the passages recognizing two descriptions of sons only in the present 
age, and maintain that the Dattaka is the only secondary son that may now be 
afliliated, 

Vyavahdira-Mayukha of Nilakantha. — Another winter of note who 
flourished in the seventeenth century was Dhatta Nilakantha belonging to 
a learned Bhatta family, the founder of which came from the Deccan 
and settled at Benares. He was tho first cousin of Karaalakara the au- 
thor of tho Nirnaya-sindhu which I have already noticed. By command 
of Bhagavanta Deva a chief of Bundelkhund, Nilakantha composed a work 
called Bhagavad-Bliashkara after tho name of his patron, consisting of t^velve 
books named Mayiikha of which eleven are devoted to religious and cere- 
monial subjects, and one denominated Vyavahara Mayukha deals with liti- 
gation or jurisprudence.^ This writer does not appear to have been con- 
nected with the administration of justice, hut a learned Sanskritist well- 
versed in the Institutes ; and, like Baghuiiandana and Kamalakara was 
regarded as an authority not so much for the book on law as for the books 
on religious matters that were very useful to the J3rahmanas of the Mahorriedan 
period. However, his Vyavahara-Mayukha, came to be regarded as an 
authority concurrently with the Mitakshara, by the Mahai’ashfcra Brahmanas of 
the Bombay Presidency, the original seat of the family from which the author 
was descended. While dealing with the subject of sonslnp, ho cites tho text 
of Yajnavalkya describing the twelve kinds of sons and explains aurasa, putrika- 
putra and kshelraja sons, but adds that the secondary sons other than the 
dattaka are to bo avoided in the Kali age, and then quotes without naming its 
author tho passage prohibiting tho recognition of sons other than? the real 

^ Parasara-Madhava, Asiatic Society’s Sanskrit Edition, Vol. II, p. 45. ^ 

* Parasara- Sniriti, ch. I, verses 2 and 24. 

” See Sarvadhikari’s Tagore Locturos, p. 381, et. seq. 

* y. N. Mandlik’s Hindu Law, Introduction, p. Ixxiv, et acq. 
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legitimate and the dattaka ox^ given, which may be ascribed either to Saanaka 
or to the Aditya-purana.^ Having premised the subject in the above manner 
he goes on to consider at length the rules relating to the Dattaka or given son 
only. It may be observed here that this author does not appear to give effect 
to the prohibition of intei'maiTiage between a man of a supeiuor caste with a 
woman belonging to an inferior tribe, since he deals without any comment 
with the mode of pai’tition among sons of the same person by liis wives belong- 
ing to different tribes.* Hence it may be presumed that he did not accept 
the Aditya-purana as an authoi-ity upon matters therein declared to bo unsuit- 
able to the Kali ago. But it is remarkable that a commentator of Hindu law, 
the principal sources of which ai'e admittedly the Institutes of the sages, 
recognizing the twelve descriptions of sons, sliould maintain that only two kinds 
of sons are to bo recognized in the Kali age, without setting forth the authority 
upon which this conclusion is founded, especially when it is opposed to the 
exposition of the law in the earlier commentaries composed in this very 
Kali age. 

Smriti-Chandrikd. — Let us now pi'oceed to examine how the subject has 
been dealt with in the works that are i*ogarded as authoi’ity by the Dravira 
School prevailing in the Madinas Pi*csidency. The foremost and the earliest of 
them is the Smriti-Chan(li*ika of Devananda Bhatta a work which is cited 
by most if not all of the later commentators, a fact evidencing that great 
respect was shown to it. The author appears to have flourished in the thii'- 
teenth century,* but very little of his life is known.^ While dealing with 
the rights of the secondary sons, this author cites the texts of Manu describing 
them, offers some comments, and then adds : “ Tlic secondary sons thus de- 

scribed were all recognized as sons in other ages, in the Kali age the Dattaka 
alone is recognized : since by the passage — ‘ The I’ccognition of sons other 
than the aurasa and the datiaJca (is a practice to be avoided in the Kali age,’) 
— the sages did at the commencement of the Kali age prohibit the recognition 
of sons other than the real legitimate and the given son, for the purpose of 
preserving virtue. The appointment of a daughter to raise issue for her 
father is also prohibited by this very text, since an appointed daughter is 
different from an aurasa and a dattaka. Hence it is to be observed that in 
default of male issue of the body, the dattaka alone and no other may be a 
secondary son in the Kali age. There cannot, again, be a son of the body in the 
absence of a wife of the same class, for the espousal of a damsel of a different 
tribe is prohibited. Accoi’dingly those vei’sed in law have enumerated,— 

^ * Mandlik’s Vyavahkra-Mayukha, pp. 49-50. 

• Ibid ^ p. 46. 

• Sarvadhikari*8 Tagoro Lectures, pp. 387 et 

• Preface to Strange’s Hindu Law, p. xv. 
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‘ marriage by a twice-bom of a damsel belonging to a difEeront tribe — as one 
of the practices prohibited by the sages in the beginning of the Kali age. Hence 
wo do not deal with the rules relating to the distwhution of the heritage 
amongst sons by wives of different tribes, amongst secondary sons other than 
the dattaha^ and amongst the appointed daughter and her son ; as it would be 
objectionable to uselessly swell the volume of this work by treating of them, 
when the usages relating to them should not be followed in the present age.*’ 
You will observe the unsatisfaotoiy mode in which important innovations are 
sought to be introduced. The author does not tell us who these sagos were 
tliat pi’escribed these rules which are to be followed, although they are admit- 
tedly opposed to the Sraritis, nor does ho furnish us with the evidence of the 
existence of such rules or the authoritative records of them. But he assumes 
them to be so well-known that a bare allusion to them is thought to be sufficient 
for their acceptance as of sufficient weight to supersede the law contained in the 
Codes. This seems to be a very strange way of writing a commentary 
on law, of which the Smritis are admitted to be the principal source. 

VyavahAra-Mddhava. The Vyavahara-Mddhava is another work re- 
spected as authority in the Madras School. It is a treatise on jurisprudence 
by Madhavacharya who was the minister of three successive kings of Vijaya- 
nagara and flourished in the fourteenth century.^ This work supplements his 
Parasara-bhashya or commentary on the Institutes oi Parasara which deals 
with only Achara and Prayaschitta or ritual and penance. In the preface to 
these works, ho styles himself ^ < i or the originator or 

compiler of the collections of all the Puranas. What he moans to say is not 
very clear, probably he intends to intimate that it was through his exertion 
and influence that the Puranas were collected and invested with importance. 
And this appears to be quite coiTe(it, since it was from his times that the 
Puranas have come to be regarded as authority by subsequent writers. In his 
commentary on the Institutes of Parasara he has^iven publicity to the passages 
of the Aditya-PurAna, enumerating the practices that are to be shunned in the 
Kali age.* In his treatise on law, he deals with the subject of subsidiary sons, as 
part of the Chapter on inheritance, describes them fully and their relative 
rights according to the texts of Yajnayalkya and other sagos, but concludes* 
by saying that the law so explained prevailed in former ages and not in the 
present ago in which secondary sons other than the dattdka are not recognized, 
because the usages relating to them are forbidden by a different Smriti as 
being fit to be shunned in the Kali age. In support of this view he^* cites the 

* Seo Sarvadhikari'fl Tagore Lectures, p. 362, et seq, 

* F^asara-Mndhava, Asiatic Society’s Sanskrit Edition, voi., I, p. 123, et seq, 

* Sanskrit Collcgb manuscript copy, leaf, 89. 
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following passages without naming their source : — “ Recognition of sons other 
than the dattaka and the aurasa, procreation of a son by the husband’s brother, 
the adoption of the order of retii'ement to a forest in tho third stage of life : 
these practices are declared by the wise to bo such as are to be shunned in the 
Kali age.” These passages appear to be cited from tho Vrihan-nardiya and 
the Aditya Purdna ; and the author seems to assign to these Puranas the 
rank of Smriti, as it is upon their authority only, that tho practices recognized 
by Manu and other compilers of the Dharma-Sdstras arc to be eschewed in 
this age. But this author appears to be inconsistent, as in the immediately 
preceding part of his work, he treats of the mode of distribution of heritage 
among sons by wives of different tribes, without a word as to whether this 
branch of law ■ is applicable to the present age ; intermarriage between a man 
and a woman belonging to different castes, being one of tho practices forbidden 
by the said Puranas as being unsuitable for this age. 

Visvesvara Bhatta and Bdlambhatta. — Lot us now see what Visvesvara 
Bhatta and Bdlambhatta (or Lakshmi Devi who assumed that name) the two well- 
known commentators on the Mitakshara say on this point. Tho former in his 
commentai'y called Subodhini, cites the passage prohibiting tho filiation of sons 
other than the dattaka without naming its author, and referring to the twelve 
kinds of sons dealt with in tho Mitakshara, obserNres that tho author should 
have concluded the topic of sonship by saying that all these sons were recog- 
nized in former ages, and not in the px’esent times in which the ancient usages 
are not all observed. The modern usages again in this respect, continues tho 
commentator, differ materially from those observed in ancient times : all tho 
laws prescribed by Manu are not in force in the Kali age. You will observe 
that this commentator does in a manner impute to the author of the Mitakshara 
a want of discrimination bet^veen existing and obsolete usages. But, we have 
already seen that the Mitdkshard is not a speculative treatise, and cannot 
properly be charged Avith th^ above defect. Bdlambhatta also, while explain- 
ing the same topic of the Mitakshara, remarks — “ All this refers to other ages ; 
but in the Kali age the aurasa and the dattaka only are recognized as sons, so 
also the putrikd or appointed daughter who is similar to an aurasa son.” And 
in support of this view relies upon the authority of Madhava Acharya who 
has given publicity to the passages of tho Aditya-purdna, relating to the prac- 
tices that should be shunned in the present age, and cites the text pi*ohibiting 
the filiation of secondary sons other than the Dattaka. 

The w position advanced by Visvesvara Bhatta that all the laws of 
2Ianu are not now in force, does not, however, appear to be assented 
to by many commentators who are regarded as authoritative. There 
were numerous commentaries on the Code of Manu, of which those of 
Medhatithi, Sarvajua-ndrdyana, Kulldka, Rdghavdnanda, Nandana, Rdma- 
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chandra and Govinda-r5ja are extant. None of them, however, admit that 
any part of the laws of Manu has ceased to be in force, nor do they notice 
any change in the usages ralating to sonship. All of them recognize the twelve 
descriptions of sons while explaining the passages of the ninth chapter, bearing 
on the subject of sonship. The laws of Manu are, as I have already told you, 
considered to be of paramount authority, and the author of the Dayabh^iga 
appears to intimate that a rule of law contrary to Manu cannot be accepted as 
authoritative.^ 

Divergence between commentators. — I have noticed at considerable leiigth 
the opinions of the numerous writers considered as coni men tatoi-s on Hindu law, 
and have set forth the manner in which they treat of the subject, with a 
view to give you an insight into the character of their works, the nmde of 
their argument and the value to be attached to them. Upon a review of 
them it is clear that they are, so far as the present question is coiicemed, 
divisible into those that follow the law propounded in the Smritis and those 
that curtail the operation of that law upon the authoiaty of Saunaka and the 
minor Puranas suchjas the Aditya-purana. The first class includes tlie com- 
mentaries that are now regarded as of paiamount authority, and ai’c most of 
them earlier in point of time ; and the second class comprises writers of compara- 
tively recent date. But there cannot be any question that the wiitei'S of 
both the classes flourished in this Kali age. And the omission on the part of 
the writers of the first class, to notice and give effect to the rules prohibiting 
practices recognized by the Smi*itis, leads to the conclusion which is perfectly 
legitimate,' that the rules themselves were later innovations and had not ooiiie 
into existence when those writers flourished. Most of the recent writers of the 
second class, do not appear to have been practical lawyers, and they may very 
properly be called “ Sanskritists without law,” The divergence of opinion 
again, amongst them as to the number of sons that are to be recognized in 
this age supports the same view, and justifies .the conclusion that they are 
writers of speculative treatises without any reference to the usages exivstiiig 
in society. They all rely upon the same authorities re<.u)gnizj ng the Dattaka 
alone as the only secondary son in tlie Kali age, but some construe them strictly 
while others put on them a wider interpretation. In addition to tlie Dattaka, 
the Kritrima is recognized by the Dattaka-Mimansa ; the appointed daughter, 
by Balambhatta and Kamalakara; and three other adopted sons, by the 
latter. Upon this state of conflicting views entei*tained by the different commen- 
tators, it becomes extremely difficult to uiidci*stand wliut the law on the subject, 
is. And regard being had to the fact that the innovations iutroduccfd by tb**, 
comparatively recent authors are not only opposed, to what are admittedly the 


^ Diyahhiigii, XI, VI, 16. 
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infallible sources of law, but also to the earlier commentaries including those 
that are accepted as of the highest authority in other matters, a correct 
conclusion can bo airived at after weighing the nature and character of the 
authorities upon which the recent theory is founded. 

Character of Saunaka’s work. — Saunaka’s work and the minor Purfinas 
are the only authorities that form the foundation of the recent doctrine* 
The former work is relied on by Apararka and Nanda Pandita, while other writers 
appear to invoke the authority of the latter. It is doubtful whether the 
treatise attributed to Saiinaka should be ranked as Smriti. . It deals with the 
ritual of the ten initiatory ceremonies and of other ceremonies performed hy 
a householder ; and like a commentary cites texts of well known Smritis and 
even of Puranas.*^ This latter circumstance proves it to bo a recent produc- 
tion. It does not deal with jurisprudence at all ; but while describing the 
ritual of Jata-Karma or the ceremony on the birth of a child, it adds a few 
couplets on the ceremonial of affiliation of a son, that form the source from which 
Nanda Pandita endeavours to deduce the restrictions relating to the choice 
of the boy to be adopted. As for the passages concerning practices to be 
avoided in the Kali age, they are not found in some copies of the work.^ 

Authority of Minor Furdnas. — As to the Upa-puranas such as the 
Vrihaii-Karadiya and the Aditya Parana, I have already pointed out to you 
the difficulty in the w^ay of accepting them as authority, when some of the 
Puranas themselves enumerate only eighteen works of that description, tho 
authorship of which is attributed to Vyasa. The Panditas, however, meet 
the difficulty by asserting that these minor Puranas are to be understood as 
supplomental to one or other of the principal Puranas. Thero is, however, 
another difficulty : tho Puranas including the minor ones are affirmed hy 
the later commentators to prescribe the duties to be observed in the Kali 
ago ; but even some of these works describe the twelve descriptions of sons, 
without a word that any one of them has ceased to be recognized in the Kali 
age. For instance, the Brahma-purana,* the Kalika-piirana,® and the Bamana- 
purana,^ enumerate the twelve descriptions of sons and their relative rights of 
inheritance. 

Can these override Smritis ? — These, however, are the only authorities 
that form the foundation upon which is rested the doctrine that certain 
practices recognized lawful by the Institutes are to be shunned in tho Kali age. 
Whether these are sufficient to outweigh and override the Smritis is a question 
which the later Br&hmanical writers who introduced the doctrine for the benefit 

^ See Sanskrit Colle^o mannscript copy. 

* Cfilebrooke’s Digest, Bk. V, ch. IV, verse 217, Madras Edition, vol. II, p, 344. 

* JWd., Sect. I, verso 15)2 ; p. 333. 

* Keferred to in Dr. Wilson's works, vol. V, p. 47. 
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of their own class cannot be expected to raise and decide. They were on the 
contrary accepted without (question by all the subsequent writers without 
exception. 

Reasons for the negative. — The prohibitions for the Kali aj^e, are as we 
have already seen, represented to have been laid down by those learned in 
eacred literature as cases arose in the beginning of the present age. We 
are not informed as to who those personages were. They must therefore be 
taken to have composed the Parishad or assembly of Brahmanas leaimed in 
law, who might decide disputed points of law,^ or lay down rules on matters 
in which the Sruti and the Smriti are silent. But there is no authority for 
the proposition that any rule clearly and unmistakeably propounded by the 
Sastras may be abrogated in the way in which those persons are said to have 
done. So far as the religious ordinances contained in the Sastras are concerned, 
they cannot possibly be altered, since the principle underlying tliem is entirely 
spiritual and beyond the scope of human reason. As regards tlie secular 
rules, they may be iiiodihed or repealed only by admitting the distinction 
between the sacred and profane matters, drawn by the Mitakshara and other 
commentaries, and adopting some general secular pnnciplo of utility or re- 
pugnance to popular feelings, such as is pointed out in these treatises. But 
to declare a number of duties required or practices recognized by the sacred law, 
to be unfit for the present age on religious grounds appears to be opposed to the 
theory of the origin of law, and based upon no principle. The story again 
that certain practices were prohibited in the beginning of the Kali ago of which 
nearly .five iliousand years have now passed away, does not*soem to be worthy 
of credit when the new rules were unknown to tlie authors of the Alitakshara 
and the Dayabhag/i, and it is impossible to believe that so important a matter 
should have escaped their attention. The truth appeal’s to be that these are later 
innovations sought to be disguised by the fiction of an ancient origin. It 
must, however, bo owned, that several of thc.se iwiovations are useful improve- 
ments, they in fact declare that to be illegal wliich though j’ceognized were 
disapproved by the sages on moral ground ; but it is to regretted that all of 
them are not of the same character. 

Origin of the doctrine of prohibitions for Kali age.- The doctrine that 
certain usages though perfectly lawful should be shunned in the present age, 
appears to have originated in the Bcccan which became the stronghold of 
Brahmanism since the rise of Buddhism, and nmre specially after the con- 
quest of northern India by the Alahomodans had commenced. Tliere^annot be 
any doiibt that some, at least, of the usages recognized, and laws propound ed» 
by Manu and other ancient sages became, in the course of time, obsolete, 
unsnitable or repugnant to popular feelings, notwithstanding the stationary 

* Baudliayana, 1, 1, I, 1-9 ; Sacred Books of the East, vol. XIV, 143 aud 144. ^ 
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conciitii>it Hindn society. But the theory of the divine origin of the laws 
compiled in the Smritis presented, as I have already told you, an almost insnr- 
inountablo difficulty in the way of changing them. The Mitakshara, however, 
has hiid down a very sound and rational principle, upon the authority of a text 
attributed by the Vi rami trod aya to Yajnavalkya, namely, that abhorrence of the 
people is a just cause for not enforcing a rule of the ancient law. But this prin- 
ciple could not, and therefore did not commend itself to the later Brahmanical 
writers as it was calculated to be detrimental to their vital interests. The 
Brahmanicjal supremacy itself was based upon the authority of the Smritis ; and 
if repugnance to popular feelings were accepted as affording a ground for abrogat- 
ing laws of the Institutes, the foundation of the superiority of their caste would 
be most unsafe. The rise and progress of Buddhism which declared the equality 
of men and which had converted most of the other classes of Hindus, taught 
a bitter lesson to the sacerdotal class, with respect to popular feelings towards 
their pi’ctension to inherent supremacy. The dangerous principle enunciated 
by the Mitakshara, therefore, is ignored and passed over in silence by most 
of the later writers, while some of them notice the text upon which the prin- 
ciple is based, but explains it in a different way so as to make it conformable 
to the above doctrine, which they felt it necessaiy to introduce for the welfare 
of their class. Tlie conclusion, however, which the Mitakshara bases upon 
that principle, is accepted by all, but it suggested to them the necessity of 
formulating a different principle consistent with their own interests which 
also required that certain other rules propounded by the Shasters should be 
abolished, I have already told you that the Smritis introduced the caste 
system, divided the members of Hindu society into four classes according 
to their qualifications and callings, and assigned the highest rank to the 
Brahmanas, who were devoted to the pursuit of knowledge and religion. The 
Brahmanical superiority, according to the Institutes, is not to bo supposed a 
birth-right, but is one duo tor intellectual moral, and religious excellence. The 
mo.st stringent rules are prescribed for the observance by Brahmanas thi'ough- 
out their life, in order to entitle them to that superior position. Life was 
divided into four periods ; and a Brahmana is required to pass the first period as 
a student of the Vedas ; the second, as a householder or married man ; in the third, 
he is to cut off his connection with his family and retire to a forest for religions 
pursuit ; and in the fourth he is to become an ascetic : and any one failing 
to observe the special duties required of a Brahmana is declared liable to be 
reduced '-to the lowest position. Thus Mann declares : — A twice-bom man, 
who nob having studied the Veda, applies dilligent attention to a different 
pursuit, soon falls, even when living, to the condition of a Stidra ; and his 
descendants after him.”^ In the progress of time, however, the BrAhmanas 

«■> 
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became divisible into Brahmanas by birth and Brahmanas by qualifications. 
It was not possible for all the descendants of the original Brahmanas to be 
equal to the intellectual, moral and religious duties, required of them. The 
study of the Vedas, to which a Brihmana was enjoined to devote at least 
twelve years of his life,® was neglected by many either on account of their 
intellectual incapacity, or by reason of the barrenness of the pui*suit ; their 
attention was diverted to matters of secular impoi*tance, and they followed 
the professions prescribed for the lower classes. Under these altered circum- 
stances j the voluntary retirement from the world in the third and fourth stages 
of life could not bo expected from these secular Brahmanas. Regard being 
had to the life led by them, they were scarcely distinguishable from members 
of the lower tribes. The usage of intermarriage again between a man of the 
Brahmanical class with a woman belonging to a lower tribe, tended to produce 
a confusion of the castes, the distinction between which had become merely 
artificial ; and it followed as a natural effect of that practice that the BrAhmanas 
used to partake of food cooked by Sudras, for though much disapproved the 
espousal by a Bralimana of a Sudra damsel was not illegal. The sacerdotal 
class appears to have reviewed their position, and perceiving that these practices 
were opposed to their claim of superiority and calculated to bring them down 
to a level with the lower classes, set themselves to find out a remedy, and 
the doctrine we are considering was the result. A consideration of the 
practices that arc to be shunned according to it, will show that the list is made 
up, of those usages that are to bo eschewed according to the Mitakshara as 
being repugnant to popular feelings, of those rules that arc detrimental to 
Brahmanical interests, and of some other practices. It gets rid of the danger- 
ous doctrine propounded by the Mitakshara, relievos the Brahmanical class 
of the liability of losing their superior position for non-observance of the rules 
of Smritis that form its foundation, and creates a wide gulf between the 
Brahmanas and the Sudras, the two principal tribes, the other two intermediate 
classes having been almost swept away by the rise of Buddhism, when they 
had renounced their position as twice-born, and on the re-establishment of 
BrAhmaiiism, became reduced to the condition of Sudras. Study of the Vedas 
for a long time, retirement from the world in old age, intermarriage, partaking 
of food prepared by Sudras, and sea-voyage are amongst the practices prohi- 
bited. The reason for forbidding the last, may be, that as the countries beyond 
the seas on both sides of the Indian Peninsula wore inhabited by Mahomedans 
or Buddhists who have no caste system, an intercourse of the Hindus with 
them was likely to injure the Brahmanical interests. ^ 

Their character. — As to the character of these prohibitions for the 
Kali age, which are represented to have been one after another laid 

* Apastamba, 1, 1, 2, 16; Sacred Books of the East, Vol. II, p. 7 ; Manu, III, 1. 
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down by wise men as cases arose at the commencement of the present age, 
and which are embodied in some of the Puranas and Upa-Puranas, it should 
be observed tliat some of these forbidden practices are observed by orthodox 
Hindus even to the present day, and their conduct is not thought exception* 
able on that gi'ound. And although the TJpanayana ceremony has become a 
farce, yet there are Brahmana youths prosecuting the study of the Vedas 
for a long time, who are not considered on that account to be guilty of any 
misconduct. The rule though forbidding the practice itself, was no doubt, 
intended to declare th«at the duty of studying the Vedas for years, laid down in 
the Smiutis is no longer obligatory. There are also pious men, who in their 
old age retire from the world and resort to some holy place to devote the rest 
of their lives to religious matters. Pilgrimage, again to distant holy places, 
instead of being eschewed, has increased to an unprecedented extent, thanks 
to the security and convenience of travel by railway. These are sufficient to 
show what respect is paid to the above prohibitions which appear to be regai'ded 
as merely recommendatory in character. 

Prohibition as to sonship. — Let us now proceed to consider whether 
the restriction relating to sonship, whicli declares that the atirasa and the 
dattaka are the only descriptions of sons lawful in the Kali age, stands on a 
different footing or is a rule of the kind mentioned above. Wo liave already 
seen that some writers construe the above restriction so as to include other 
descriptions of secondary sons. Let us now see what the latest of the Brah- 
manical writers says on this subject. Jagannatha Tarkapanchdnana a Bengal 
Pundit celebrated for his vast learning and erudition^ compiled at the sugges- 
tion and under the superintendence of Sir William Jones a work on Hindu 
law denominated the Vivada-Bhangamava, the English version of which 
by Colebrooko goes by the name of Colebrooke’s Digest. After having elaborate- 
ly dealt with the twelve descriptions of sons, he concludes by remarking thus : 
“ Among the twelve descriptions of sons begotten in lawful wedlock and the 
rest, any others but the son of the body and the son given are forbidden in the 
Kali age. Thus the Aditya-Purana, premising ‘ The recognition of any but a 
son lawfully begotten or given in adoption by his parents,' proceeds : ‘ These 

parts of ancient law were abrogated by wise legislators, as the cases arose 
at the beginning of the Kali age with an intent of securing mankind from 
evil.’”^ Thus he adopts the view of the previous writers already noticed. But 
what he says in the next paragraph is most important in the present connection 
and deserves a careful consideration ; — “ Among these twelve descriptions of 
tMBons, we must only now admit the rules concerning a son given in adoption 
and one legally begotten. The law concerning the rest has been inserted, to 

* Keri Kalitani, v. Maniram Kalita, 19, W. R., 367. 

^ • Colebrooke's Digest, V, IV, XV, 300 ; Madras Edition, Vol, II, p., 416, 
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complete that part of the Book ; as well as for the use of those who, not having 
seen such prohibitory texts, admit the filiation of other sons. Thus, in the 
country of Odra (Orissa,) it is still the practice with some people to raise 
up issue on the wife of a brother.” This passage affords complete evidence that 
although Jagannatha like other Brahmanical writers gave prominence to the 
theoretical prohibitions for the Kali age, contained in the Adity a- Parana, 
yet he felt himself bound to admit that in spite of those prohibitions, the 
ancient usages relating to son ship did practically obtain in Hindu society. 

Oonclusion. — Considering the practical importance of the subject of the 
prohibitions for the Kali ago, I have dealt with it at some length, and 
the conclusion which appears to follow from a review of the works of the 
later Sanskrit writers is, that although these prohibitions including the one 
relating to sonship, met with the approbation of all learned Brahmanas 
who agreed in putting them forward as authoritative, and were backed 
by their sacerdotal influence which was very great on Hindu society, yet these 
rules were not all followed in practice by the entire Hindu community. 
In one respect, however, namely, intermarriage of the different tribes, the 
actual practice has gone further than the restrictions for the age of discord 
prohibit, and even the Brahmanical class has been split up into numerous 
subdivisions between which there is no connubium. As regards the restric- 
tion in respect of sonship, which again is not strictly construed by some of 
the Brahmanical writers themselves, the utmost that can be said is that so 
far as the Brahmanas generally, and other classes who were closely asso- 
ciated with them and followed their noble example, were concerned, it seems 
to represent the actual practice ; but amongst the general body of the 
community not excluding some of the secular Brahmanas or those that are so 
by mere descent, and are hardly distinguishable from the lower classes, the 
ancient usages do not appear to have entirely died out. Even the worst 
descriptions of sons such as the Kslictraja or GWddhaja seem to have until 
recently been practically recognized by one sect of the latter class of Bengal 
Brihmanas, who, trampling under foot the dictates of the Shasters, had 
adopted an abominable custom according to which a man of a particular descrip- 
tion could be an extensive polygamist though at the same time too poor to 
provide with maintenance and habitation his numerous wives sometimes 
exceeding even a hundred in number, who remained in their father’s house and 
were seldom if ever approached by their so-called husband. The records of 
local usages, compiled under the authority of the British Government, prove 
the continuance of the ancient practice of re-marriage of widows, amongst* 
many lower castes of Hindus,' which show that the Paunarbhava son is still 


* See Alandlik's Hindu Law, Appciidiir, p., 441, ei seq. 
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recognized in manj districts. It is, however, worthy of remark, that although 
the Hindus generally adhered to their ancient customs and usages yet the 
religious principle and other causes combined to raise the moral tone 
tending to create an aborrence of the immoral practices to which the secondary 
sons by operation of law owed their existence ; and the few changes in the 
customs and usages, that we find are not attributable solely to the precepts 
contained in the works of later writers. 



LECTITUE IV. 


BRITISH PERIOD, LAW OF ADOPTION, FACTUM VALET, AND 

CASTE RULES. 

Motives for adoption and falling off of the practice — Hinda law during the Mnhomedan rule— 
Commentaries composed during Mahomedan rule — British administration and Hindu 
law — The Pundits — Neglect of enquiry into usage — Undeserved weight attached to 
Dattaka-Mimansa — Dattaka^Chandrika, its author and authority — Dattaka-Chandrika is a 
literary forgery — These works not specially respected by Pundits — Dattfika-Tilaka and 
other works — Sutherland’s translation and opinions — Cnstoms and the special treatises — 
Case-law — Stare decisis — Dattaka and Kritrima only recognized — Appointed daughter’s son 
and Illatam son-in-law — Privy Council on Putriku-putra — Sou of pregnant brido recog- 
nized by Privy Council — Paunarbhava recognized by the Legislature— Dattaka and Krita 
sons — Kritrima and Svayandatta — ApaviddUa and Pdlakputra — Dattaka and Kritrima, 
aubjeots of law of adoption — Dattaka, Poabya and P^laka Putra — To whom law of adop- 
tion applies ? — Whether it applies to tho Brahmas and like — To Hindiiised Koches — Cus- 
tom barring adoption — Theory of sonahip and adoption— Spiritual and temporal objects of 
adoption— Predominance of secular object — Adoption of daugliters — Adoption of Pautra 
and Pra-pautra — Adoption according to Nanda Pandita spiritually oldigatory— Factum 
valet — Principle of it according to tho Dayabbaga — Doctrine recognized by the Mitakshara, 
origin of the notion that it is not — The word hartavya in a rule indicates it to be direc- 
tory — Statement in a precept, of tho reason of the rule indicates it to bo so — Applicabi- 
lity of factum valet to adoptions — Caste rules — Origin of castes — Privileges of twice-born 
tribes and disabilities of Shdras — Brabmanical pretensions resented by Kshatriyas — llise 
of Buddhism — Fusion of Brahmanism and Buddhism in tho Tantrika S3''stom of modern 
Hinduism — Modern Sddras ; is thoir marriage licensed concubinage — lutcrinarriago and 
iiitor-adoptions between different tribes — The same between different subdivisions of tho 
same tribe — What is prohibited to twico-born tribos,^bat permitted to Sudras, is recom- 
mendatory — Topics of law of adoption. 

Motives for adoption and falling off of the practice. — In the preced- 
ing lectures I have endeavoured to trace tho history of the law of adoption 
from the earliest times down to the commencement of the British rule. I havo 
shown to you that originally the motive for recognition of the various kinds 
of sons was entirely a secular one, and quite unconnected with religion : tho 
exigencies of tho unsettled state of society, and of the patriarchal form of govern- 
ment raised the importance of sons in the earliest times when they wefte regarded 
“as arrows in the hand of a mighty man,” and “happy was the man who ha«l'*^ 
his quiver full of them.”^ This requirement of ancient society, as well as tho 


* Psalm cxxvii?*^ 
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enjoyment accorded by ancient law to a father of the unlimited power over 
his wives and children, well-known as furnished the motive for 

hankering after sons. And this motive joined to the early conception of 
marriage relation, to the practice of polygamy and to the looseness of sexual 
morality, gave rise to the different usages to which the divers descriptions of 
subsidiary sons owed their existence. With the advance of civilization and 
establishment of regular government, however, the motive for having a large 
number of sons had in the course of time pai tially disappeared ; but still the 
ancient usages continued to subsist when the ITiiidu lawgivers flourished. We 
have seen tliat although the risliis disapproved of the subsidiary sons^ and 
more especially tliose owing their origin to uncliastity of women, tliey were 
nevertheless constrained to rccogruze them all as being existing institutions 
of s'^ciety ; and I have already explained to you, what the policy of their 
•5 : jiafcion was, and how tliey intended to suppress the usages in the progT*ess 
of time by infcrodacing and thrusting into prominence the doctrine of spiritual 
beneMt, whicli is erroneously supposed to be the foundation of the law of 
adoption, but Avhich on closer examination is found to be favourable to 
the aumsa or real legitimate son alone, and to be directed against adop- 
tion itself. There remains to be considered another secular motive for having a 
son, namely, that he should be the support of the father in his old ago and the pro- 
tector of his wives after his death. Considering, however, that the joint family 
system has been the normal condition of Hindu society, according to which 
the frateiTial nephews and similar members occupy the position of sons, and 
render the serviced expected from them, much impoi'taiice cannot bo attached 
to that motive, however significant it might otherwise appear. But oAving 
to the tenacity of immemorial customs amongst a people situated like the 
Hindus, the early institution of sonsliip must have continued though not in 
this pristine vigour, at the period when the Mitakshara, the Dayabhaga and 
some other similar works were , com posed. It is, however, reasonable to suppose, 
as I have already told you, that amongst the higher classes of the Hindu 
community, to whom the sacred writings were directly or indirectly accessible, 
and who had been endeavouring to put into practice the purer and nobler 
precepts inculcated by them, the grosser usages of son ship by operation of 
law became almost extinct, and adoption by voluntary acts of men, also 
rare. This appears to afford an explanation of the circumstances under 
which the restriction recognizing the Dattaka as the only subsidiary son, was 
laid doAvn, and almost unanimously adopted by later writers Avhose views were 
.<ufluenced by the practices prevalent in their own class. Bat the diversity of 
their opinion, coupled with the existence of usages that are ignored by them, 
detract from the value of their works and stamp them with the character of 
speoulatiA^c treatises which cannoit bo accepted as trustworthy x^ccords of genuine 
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observances of society at large. Bat there cannot be any doubt that the ancient 
practices of filiation have been gradually falling off, and this is corroborated 
by the experience of the present times, which tells us that adoption is confined 
to rich families alone, and that the motive is not so much religious as secular, 
consisting as it does in the desire for perpetuating the family name. The 
absence of the practice amongst the middle classes including the sacerdotal 
caste proves tliat the religious motive for adoption has no hold on their mind. 

Hindu law during the Mahomedan rule.— We have no history of the 
mode in which Hindu law was administered by the Mahomedan government. 
The Mussulman conquerors of Hindustan were distinguished by their religious 
zeal, which sometimes culminated in bigotry, but they did, nevertheless suffer 
the Hindus to be governed by their own law in matters of marriage, succession 
and inheritance. The Mahomedan and the Hindu law bear a close resemblance 
to each other in several important features, as both systems are intimately 
connected with their religion and contained in their respective sacred writings 
believed to be of divine origin. By this original theory of its origin, the law 
was independent of the state, or rather the state was dependent on law, as the 
Kalif like the Hindu king was to be guided in all matters connected with 
government, by the revealed law, though he was not excluded from a control 
over the administration of justice. The religious teachers were the expounders 
of law in both the systems,. with this important difference that while according 
to the Hindu system the knowledge of the sacred writings was the special 
privilege and monopoly of a hereditary caste, tho Mahomedan law did not 
recognize such distinction, and any Mahomedan had an access to its sacred 
literature, and if qualified by his attainment.s was entitled to become a tcaclier 
of religion and expounder of law, tho sources of which were tho Koran and 
the decisions, directions and practice of tho Prophet. These, together with tho 
practice of earlier Kalifs and tlic writings of learned lawyers formed the subject 
of study for tho profession of a Mahomedan Jawyer. But at the same time 
tho extension of the Mahomedan conquests over non-Moslem countries, the 
customary law of which was not derived from tho Koran and Avas therefore 
beyond the scope of tho study of the Mahomedan lawyers, necessarily required a 
distinct tribunal for administering those branches of foreign law by which the 
people of conquered countries were suffered to be governed at the discretion 
of the king. The Kazis used to administer the Mahomedan laAV according to 
fixed rules of judicial procedure ; and as to the administration of tho law of 
non-Moslem subjects, it must have been entrusted to some executive •officer of 
government. But we have no certain information about the arrangements mad^,^ 
by the Mahomedan rulers of India for administering the Hindu Uav, and tho 
mode adopted by the officers vested Avith that function for ascertaining rules 
of that law in cases brought before them for decision. Regard being Iiad, 
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however, to the institution of village community and the caste system as well as 
to the ancient usages of the country and to the law-abiding character of the 
people, it seems that so far as the civil matters to which the Hindu law was 
applicable, were concerned, the general body of the people would seldom if ever 
appear before the king’s court for justice : all disputes of the kind used to be ordi- 
narily settled by the village Punchayet or the caste Pnnchayet, who wore the re- 
positories of the few customary mlcs sufficient for a simple society like that of the 
Hindus. It is only in those cases in which greater interests ^yeYe at stake, 
that parties would require the interference of the king’s officers who, if con- 
scientiously disposed, must consult learned Brahmanas to advise them on dis- 
puted points of law or usage. I have already told you that the Brahmanas are 
by the dictates of their shasters forbidden to associate with Mlechchhas, 
and so it is not likely that they would lower themselves in the estimation of 
the Hindu community by consenting to mix in the society of the Mahomedans 
at least at the commencement of their rule. Later on, however, when the 
l^fahomedan rule appeared to be permanently established, the less orthodox 
amongst tJie Brahmanas, would gradually ho induced by secular motives to 
seek the pationage of the rulers of the country. The Bnihmanas that were 
consulted by the Mahomedan rulers and officers for information on points of 
Hindu law and usage, were called Dviira (door) Pundits, by reason perhaps 
of their attending the houses of their Mahomedan patrons, which was a new 
departure. The revenue officers, who were the predecessors of the modem 
Zemindars and Talukdars, appear to have possessed all the functions of govern- 
ment including the administration of justice amongst Hindus, and in many 
instances they were like tributary chiefs under the Mahomedan sovereigns. 
Where these officers were Hindus whose services were availed of and greatly 
valued by the Mahomedan rulers, there would he no difficulty in securing 
the co-operation of the most orthodox Brahmana in the adminstration of 
justice. 

Gommentaries composed during Mahomedan rule.— But, howeve:^ 

that may bo, it is beyond all question that under the Mahomedan rule, the Brah- 
manas lost their original privileges, and from being the expounders of law 
and administrators of justice as they had been in Hindu times, became reduced 
to the secondary and minor position of irresponsible advisers and experts on a 
few branches only of Hindu law. They were thus deprived of thd practical 
training possessed by judges and lawyers, and lost the incentive to th,3 attain- 
ment of superior proficiency in the study of jurisprudence, which under the 
'«»*«alterod state of things must have necessarily been neglected. It is, also, a 
significant fact that of the works on Hindu law written during the )ifahomedan 
period, none appears to have been composed under the patro/iage -of any 
]Jfahomedan ruler. On the contrary the authors were celebrp^fed teachers of 
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religion and law, and therefore not likely to violate the religions ordinance 
prohibiting intercourse with the Mleehchhas. Hence their works, in so far as 
they differ from the earlier commentaries and introdnce new rules that had 
not been known before, cannot bear even a remote resemblance to legislative 
enactments as they were not composed under the auspices of the ruling authori- 
ty. Nor can the innovations found in them be accepted as reliable evidence of 
changes in the ancient usages of the country, because the writers who were 
not practical lawyers cannot be supposed to have sufficient opportunity of 
accurately observing the actual practices of the various classes of people residing 
in the vast continent of India, and because they do not profess to rest their 
peculiar views on such a sound basis. With respect to one writer of this class, 
a distinguished judge of the High Court is reported to have made the following 
observation: — “As to Juggernath Tarkapaunchaun, admitting fully his vast 
and noted erudition, I do not think he would be a safe guide for the coui*ts, on 
the strength of his own opinion, upon such a matter. He seems indeed to be, 
like many of the writers on Hindu laAv, a merely learned person, neither a 
judge nor a lawyer, but Pundit and logician, and without their merit of being 
accurate and precise.”^ And this observation applies with equal force to all 
the writers on Hindu law, that flourished in the Mahomedan India. The only 
rational gi’ound upon which their opinions unsupported by clear authority 
may now be treated as binding rules of Hindu law, must be that they have 
subsequently been adopted by the general body of the Hindu community as 
positive rules of conduct. If this ground cannot reasonably be substantiated 
it would be wrong to inflict them on Hindus as legal rules by» which they must 
guide themselves. 

The British Administration and Hindu law.— The British rule has 

opened a new era for India in all matters affecting the condition of its people. 
Since the Company’s accession to the Dewany the administration of revenue 
and with it the administration of civil justice c^ame under the control of the 
■;piiglish people. They at first allowed the previous state of things to continue, 
according to which the collectors of revenue, appointed by them performed 
also the functions of judges of civil courts. Later on the two offices were sepa- 
rated, and in each of the districts into which the territories under British 
dominion were divided, a civil court was established presided by a European 
judge. To each of these district courts and other civil courts of superior 
grade was attached a Pundit called its Hindu law officer who was to advise the 
judge on points of Hindu law in matters of succession, inheritance, •marriage, 
religious institutions and caste.^ But a people characterized by conseientioi^ 

* Kerry Kolitaiiec, w. Moneeram Kolita, 19, W. R., 367. 

» Rog. IV of 1793, Section 15. 



118 URTTISTI PERIOD, LAW OF ADOITTON', FAOTITM VALET, AND CASTE RULES, 

scruples, and sense of duty, as well as indomitable energy and industry befoiH). 
which no difficulty seems insurmountable, could not long remain satisfied with 
the second hand information alone about a system of law they had taken the 
responsibility upon themselves to administer. Nothing short of legal knowledge 
from the fountain sources would satisfy them ; and Sir William Jones, who in 
his letter addressed to the Supreme Council for a new digest of Hindu law 
declared “ that 1 could not, with an easy conscience, concur in a decision on 
the written opinion of native lawyers,” was the first judge that mastered the 
difficult language in which “ the Hindu laws are locked up,” and published an 
English translation of the Code of Manu. His premature death threw the 
task of tiTinslating the digest compiled by Jagannatha under his auspices, on 
Colebrooke whose profound knowledge in an eminent degree, of the Sanskrit 
literature in all its branches, is abundantly testified by his writings on different 
subjects. His translation of the digest was published in 1796. He collected 
all the available works on law, and being satisfied upon enquiry that the 
Mitakshara and the Hayabhaga are commentaries, of paramount authority, 
published a translation of them in 1810. In the preface to this woi‘k, he 
notices Vaijayanti the commentary on Vishnu-Smriti, and then observes “ Nanda 
Pandita is author also of an excellent treatise on adoption, entitled Dattaka- 
Mimansa.” This remark perhaps induced Mr. Sutherland to translate the 
Dattaka-Mimansa, and he published in 1819, his English version of that work 
and of another treatise entitled Dattaka-chandrika. These translations together 
with dicisions passed by the British courts formed the maten*als from which 
systematic treatises on Hindu law were compiled and published by Sir F. 
Macnaghten in 1824, by Sir Thomas Strange in 1825, and by Sir W. Macnaghten 
in 1829, who though not Sanskritists themselves, possessed the experience of 
judges and had the advantage of consulting the Pundits attached to tho 
different courts. Tliese persons are respected as tho highest European authori- 
ties on Hindu law. 

The Pundits — appointed to advise the judges had no practical training 
of a lawyer ; they were merely Sanskrit scholars who had studied some works 
on law under the tuition of a learned teacher of tho works on law. They had no 
precedents to guide them in answering any question put to them. There is not a 
single commentary on Hindu law, which deals with any subject in an exhaustive 
manner ; even the details of the order of succession have not been given, so that 
there are even now doubtful points with respect to distant succession, that are 
yet to b« scjttlcd by our courts of justice. The commentaries again, that ai-e 
respected in particular localities are not at one on several points of detail. They 
moreover contain rules some of which arc now settled to bo of moral obligation 
only, and not of legal obligation. Under such circumstances, it is impossible to 
expect uniformity of opinion on all points referred to the Pundits ; and it 
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would be absurd and unjust to impeach their honesty on account of the diver- 
gence of their opinions, and to pass an indiscriminate censure on them. The 
position again that was assigned to them was an inferior one of irresponsible 
advisers, and if they were like exports biased in favour of any party to a suit, 
there were similar reasons foi’ it. Considering that the Pundits were the 
repositories of law, at least one of them should have been raised to the rank 
and emoluments of a judge of the Sudder Dewany Adawlut or the Supreme 
Court, so that he might have been above all suspicion. There is no doubt, 
however, that the Pundits were placed in a very tempting situation, and it is 
natural that the less scrupulous amongst them could not be proof against impro- 
per influences. Tradition tells us of an instance of a serious deception practised 
on English judges whereby a literary forgery has come to be regarded as an 
authority on the law of adoption, to which 1 shall presently refer. A distinction 
is sometimes attempted to be drawn between Pundits that professed to bo 
lawyers aud those that were not so, when it becomes necessary to get i*id of an 
opinion of Jagannatha’s, whose authority is sought to bo disparaged by charac- 
terising him as a mere logician and not a lawyer. The distinction is rather 
an imaginary than a real one, because Naiyayika or Smarta, a Pundit was merely 
a Sanskritist and not a lawyer. What the regular course of study was for a 
Smarta may be gathered from Raghunandana’s work entitled Smriti-Tattva 
designed for students of law, containing twenty-eight books, of which twenty-five 
arc devoted to the discussion of religious ceremonies and ritual, one deals with 
marriage and its ritual, another with constitution of courts, and a third is an 
epitome , of the Dayahhaga. A Smarta Pundit was ordinarily concerned more 
with religious rites than with law. But no learned Brahraana could aspire 
to the rank of a professor or teacher, be he a Naiyayika, without studying 
the commentaries on law, respected in the province. The brightest intellects 
alone became celebrated as Naiyayikas, while men of inferior capacity whoso 
aspirations could not rise so high were contented y^ith becoming merely Smartas. 

Neglect of enquiry into usage.— Although the judges of the superior 
courts hesitated to repose full confidence in the opinions of Pundits on ques- 
tions of law, arising in pending cases, and referred to them, yet in all other 
matters implicit reliance was placed on them by Sir William Jones, Colebrooke, 
and the other European gentlemen through whose labours Hindu law has boon, 
as it were, brought to light ; and the views of Hindu law, taken by those 
Hindu lawyers, have been tinged with the errors and omissions of Pundits who 
had long since ceased to be practical lawyers, and had therefore no clear 
conception of any distinction between law and religion, and between what thejs^i 
thought ought to be and what actually was the state of society. Under the 
guidance of Pundits the English gentlemen who devoted their attention to 
Hindu law, were led into the belief that the people were actually governed in 
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all matters by the rules of conduct laid down in the Sanskrit works, and that 
the innovations introduced by the latest wi*iters had the effect of overruling 
different rules found in the earlier commentaries. Accordingly with a view 
to ascertain the law of the people, they spared no pains to collect all the Sans- 
krit works on law, of which they had received any information. It did not, 
however, occur to them that the law enunciated in those works might be at 
variance with the actual usages of the people, and no enquiry was instituted 
to find them out. But there was sufficient ground for putting them on enquiry, 
and the abstension from it shows that they had no reason to distrust the 
correctness of the information supplied by the Pundits. And regard being had 
to the difficulty of the task it is unreasonable to expect them to master the 
subject so as to become independent of the Pundits. The text-writers, whose 
works have come to be regarded as high authority on Hindu law, had, no doubt, 
sufficient materials placed before them by Colebrooko and Sutherland in the 
English language, a perusal of which cannot fail to show that so far as the law 
of adoption is concerned, there is considerable divergence between the two 
leading treatises, and the later works regarding the number of secondary sons ; as 
well as between the special treatises on adoption and all the other commentaries, 
the former propounding restrictions that are not found in the latter. Sir F. 
Macnaghten in his Considerations on Hindu law, notices the conflict with respect 
to the number of subsidiary sons, but accepts -without hesitation Jagannatha^s 
explanation based upon the passage of Aditya-Purana. The learned author’s 
attention, however, was not arrested by the very next paragraph of Jagannatha’s 
digest in which ‘'the continuance of ancient usages relating to soiiship is 
admitted. The fact seems to bo that in compiling their works on law, these text- 
writers were to a great extent guided by the Pundits consulted by them, whose 
ignorance if not self-interest, misdirected them so as to prevent any enquiry 
into actual usages, which when properly made has brought to light the im- 
portant fact that the innovations, met with in the special treatises on adoption are 
not followed in practice by the people. 

Undeserved weight attached to Dattaka-Mlm&ns&.— The treatises 
exclusively dealing with the law of adoption were very naturally regarded 
to be of greater authority in questions relating to that branch of the law, and 
the adventitious circumstance of the Dattaka-Mimdnsa and the Dattaka-Chandika, 
being translated into English, inve.sted them with special iraportailce so that 
they have come to be accepted as paramount authority on the particular subject 
of adoption. Of these treatises the Dattaka-MimansA of Nanda Pandita 
appears to bo the earliest, but it was, as I have already told you, composed in the 
middle of the seventeenth century; and’ the other treatises follow the method 
of that work, and propoond generally the selfsame rules with modifications 
jn some important particulars. Upon an examination of those works you will 
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find that a body of rules has been evolved by their aiithor from a few texts 
which they profess to interpret ; and from the manner of tbeir argument they 
appear to be biased advocates of foregone conclusions. So far, however, as the 
rules that are fairly deduciblo from texts of admitted ancient sources of law 
are concerned, they aro properly receivable as authoritative, and it would not 
be a valid reason for discarding them upon the ground that such texts are not 
noticed by other commentators of admitted authority. But as regards those 
rules and restrictions that aro not only not supported by the natural and fair 
construction of the texts from which they aro sought to be deduced, but are 
inconsistent with the ancient law and usages of the country, and appear to bo 
evolved out of the inner consciousness of Nanda Pandit, it would be unjust 
to treat them as binding on the people, unless they serve some useful purpose, 
or there be some sound principle of equity and justice for enforcing them. 
Should, howevei’, the rules appear to be unreasonable and contrary to natural 
justice and to uselessly fetter the freedom of action and choice of men in 
mattci’S that should jiroporly be left to their discretion, so that our courts of 
justice w^ou Id never have enforced them had it not been for the belief that 
they were bound to do so, then it is clear that the judges laboured under a 
serious misapprehension. Nanda Pandita did not enjoy the position of a legis- 
lator, so that his innovations would have the force of law simply because ho 
propounded them. The only gi^ound upon which his work could bo maintained 
as paramount authority, is that the people had adopted of their own accord, 
liis vioAVS as binding rules of conduct. But considering that he flourished only 
a little over a century before the establishment of British* Government, it is 
impossible to believe that his rules locked up in a dead language had by that 
time been promulgated throughout the length and breadth of the vast Continent 
of India, when there was no printing press, no railway communication, nor 
postal arrangement. On the contrary, Ave have ample evidence that the book 
itself was unknown except to a few Pundits^ of Benares. It was eortainly 
unknown to Jaganndthii who, in his elaborate disquisition on sonsliip and affilia- 
tion, does noAvhere refer to it, nor notice its pcjculiar I’ulcs ; and it is more 
probable than not that it Avas unknown in Bombay and Madras.^ Again if the 
actual usages relating to adoption, amongst the people in any part of India be 
even now enquired into, they would be found to be at variance with many of its 
rules, — a rfact conclusively proA’’ed by the result of the cnquiiy instituted by 
Government officers for recording the customs of the Punjab, which became a 
British province in the middle of this century. That it Avas purely a ^specula- 
tive treatise is evidenced hy the fact that its rule propounding the absolute 
incapacity of widows to adopt is not respected in any place ; as avcII as by 


* Maiidlik’s Hiudu Law, Tutroduction, p. Ixxii. 
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the fact that most of its rules are not found in the Vaijayanti, an earlier 
work of the same author. And its chapter on adoption of daughters affords 
the most conclusive proof that the author was a mere theorist, the idea did 
not occur to any other Sanskint commentator. Thus, it is difficult to find out any 
cogent reason for assigning to the work, the rank it has been permitted to 
acquire. Colebrooko engaged in collecting works on law, came across this 
treatise, most pi^ohably procured for him from Benares, and finding it, on perusal, 
to bo written in good and learned style, remarked that it is an excellent treatise 
on adoption. This certificate, and the English dress, enabled it to form tbe 
acquaintance of the English judges, and to acquire a respectability and reputa- 
tion which it did not possess amongst the Hindus, even of Benares in which 
province it is deemed to be the infallible guide. The ignorance of the history 
of its author invested it with a halo of antiquity; but if the age of the work 
were known, and which could easily have been found, had sufficient enquiry 
been made, our judges would undoubtedly hesitate to give effect to several of 
its* innovations. 

Dattaka-Ohandrikd, its author and authority.— The Dattaka-Chaudri- 
ka purports to have been composed by Kuvera ; the concluding passage of the 
work says, — “ Thus is completed the Dattaka-Chandrika compiled by the 
Mahamahopadhydya and fortunate Kuvera.’’ The leanicd translator, however, 
substitutes the name of Devanda-Bhatta in the phwje of Kuvera, ^ and in the 
note appended, assigns the following reason for tliis alteration : — “ The printed 
copy, as well as manuscripts, read Kuvera. As, however, the author avows 
himself, to bo the writer of the Smriti-Chandrika, which is known as the 
production of Devanda-Bhatta, this name in the translation has been substitut- 
ed.” The supposed avowal is inferred from the two slokas with which the 
book opens, and which have been translated thus ; “ By the favour of Chandi- 

kala, the Dattaka-Chandrika, the dispeller of the doubt, arising from what 
was not propounded in the Chandrikd, is compiled. Every rule relative to the 
adopted son, ordained for the Kali ago, which was not discussed by me in the 
Smriti-Chandrika, in treating on the eighteen topics of litigation, propounded 
in the texts of Manu, and other saints, is fully and specially expounded here.” 
There is nothing in this passage, which can justify the conclusion that the 
author of the Dattaka-Chandrika was the author of the commentaiy of Devanda- 
Bhatta entitled Sniriti-Cliandrika, assuming the translation to bo a correct one. 
Mr. Sutherland laboured under the misapprehension, that wherever the word 
Smriti-Ghandrika is used, it must bo taken to intend Devanda-Bhatta’s work 
bearing that name. The word Smriti-Chandrika, means literally ‘ moonlight 
of law,* and this name may be given by any author to his work on any branch 
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of law ; hence reading together the opening slokas and the last passage of the 
book, the meaning that naturally suggests itself is tliat Kuvera had written a 
commentary which was also entitled Smriti-Chandrika. Just as Dattaka- 
Mimansa which means ‘ disquisition on adoption ’ is the name not only of 
Nanda Pandita’s work, but also of several other treatises on the same subject, 
the authora of which wei*e, Vidyaranya Svami, Srirama Pandita,^ and Sonianatlia, 
wlio flourished in Deccan.* The two opening slokas, however, admit of a 
different construction and may be rendered thus : — “ By the favour of (Siva) 
the god of destruction having the moon (in his forehead,) is compiled the 
Dattaka-Chandrika or moonlight of adoption, the dispeller of the darkness of 
doubt arising from a want of lucid exposition. The entire law of adoption, 
ordained for tlie Kali age, which is not discussed even in tlic eighteen topics of 
litigation propounded by Maiiu and other saints is specially considei^ed at length 
and explained by me in this Sinriti-Chandrik^ or moonlight of the law, (of 
adoption.”)* If this translation bo the correct version, then even the slender 
basis upon* which the learned translator founds his hasty conclusion, fails 
altogether. The styles again of the Dattaka-Chandrika and the Sinriti-CUiandri- 
ka are so different that they cannot be held to have been written by the same 
author. 

The misconception under which the translator laboured, led him to make 
the following observations in his xircface: — 

“ The Dattaka-Chandrika is a more concise treatise, on the same subject, 
by Devanda-Bhatia, the author of an eminent compilation of law (nititled the 
SmritirChandrika, It is a work of authority, and supposed to have been the 
gi*ound-work of Nanda Pandita’s disquisition. The doctrines of the two books, 
vary on some points, and as the work is short, it was deemed advisable to 
include it in the present xmblication. 

“ Having said thus much, in explanation of the selection made, the tmns- 
lator would willingly annex some account of the authors, whose tracts are now 
presented in an English dross. With very limited opportunity, however, lie has 
failed in ascertaining any particulars, relative to them farther than tliat they 
are both writers of Southern India. Of the Smriti-Chandrika of Devanda- 
Bhatta Mr. Colchrooke observes,—* This excellent treatise of judicature, is of 

^ Collector of Madura v. Mootoo Ramalinga Sathapathy, 12 Moore’s I. A. p. 397, 

• Mandlik’s Hindu Law, Introduction, p. Ixxii. 

• The original slokas are as follows : — 

For the sake of the metro the author was obliged to use, in the latter text, the word Siuriti- 
Chandrikd instead of Duttaka-Ohandrikd or Dattu-Chandrika. 
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great and almost of paramount authority, as I am informed, in the countries 
occupied by the Hindu nations of Dravira, Tailanga and Camtita ; inhabiting 
the greatest part of the peninsula or Dekhin.* It is not unlikely, that the 
Dattaka-Chaudrika may have attained equal distinction.” 

These erroneous and fanciful surmises were taken to be correct and the 
translation was consulted by the judges as authoritative on questions of adop- 
tion ; and ton years after its publication Sir W. Macnaghten in the preface to 
his Principles of Hindu law, observed : “ In questions relative to the law of 
adoption, the Dattaka-Mimunsa and Dattaka-Chandrika are equally respected 
all over India ; and where they differ, the doctrine of the latter is adhered to 
in Bengal and by the southem jurists, while the former is held to be the in- 
fallible guide in the provinces of Mithila and Benares.” And the Privy 
Council has invested this observation with authority by giving it a place in one 
of its judgments.^ 

You are now in a position to understand the adventitious circumstances 
and the erroneous process of reasoning, which contributed to the notion that 
these tw'o treatises are respected all over India. But what is most inexplicable 
is the tlieory that the Dattaka-Chandrika is especially respected in Bengal and 
by the southern jurists. The hypothesis of the work being a composition of 
Devanda-Bhatta’s may very well explain the reason for supposing it to bo 
respected in those places where his Smriti-Cliandrika is accepted as authority. 
But none of these European authorities on Hindu law assign any reason as to 
why the Dattaka-Chandrika should bo respected in Bengal where the Smriti- 
Ohandrika is not treated any authority. It is, however, a very curious fact, 
and worthy of special remark:, that the Dattaka-Chandrika, though regarded 
as a book of special authority in Bengal, was entirely unknown to Jagannatha, 
who does not notice it at all in his digest. The opinion that this treatise was 
the ground- work of Nanda-Pandita’s disquisition appears to be a more conjecture ; 
for he does nowhere refer to it, nor is there anytliing else which might support 
the view. In one place only* a passage from the Chandrika is cited, but the work 
referred to, is the Sinriti-Chandrika and not the Dattaka-Chandrika. 

Dattaka-OhandrikA a literary forgery.— There is, however, a well- 
grounded tradition that the Dattaka-Chandrika was a literary forgery^ concocted 
for the purpose of supporting the case of a claimant by adoption in a suit 
pending before the Supreme Court of Calcutta, at the close of the last century. 
The real author of the book was Raghumani Vidyabhushana of Bahirgachi 
a village in the District of Nuddea, who was a contemporary of Jagannatha and 
private tutor or Pundit of Oolebrooke and other European students of Sanskrit, 

^ Collector of Madura, w. Mootoo Bumalinga Sathapatlii, 12 Moore's, I. A., 397, 

* Dattaka-Mimansd, VI, 8. • 

• Vidyasagar's Disquisition on Widow Marriage, p. 182, 
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■who resided in Calcatta. It is said that he, in consultation with the then Pundit 
or Hindu law officer of tlie Supreme Court, compiled the work in three days. 
There are in the book only three slokas composed by the authoi* himself ; of 
which the two prefatory ones with which the book opens misled the learned 
Translator into the erroneous opinion with respect to its authorship ; and the 
other embodying the peroration is said to be an acrostic indicating the real 
author’s name and supporting the tradition. This last sloka runs as follows : 

I 

wtik— i 

in Roman character it is as follows : — 

11 A — myaisha chandriket datta-^paddhater — darshikd la — GJTU 
MA — noramd sannivesair — angindm dharina — tdra — NL 

By putting together the first and the last syllable of each line of this couplet, 
‘ RAGITUMATTl ’ the name of the real author is obtained. 

The tradition furnishes us with an account of the circumstances connected 
with the fabrication of the book, and the internal evidence afforded by the 
book itself lends considerable support t<) it. These circumstances may shortly 
be stated thus : — There was a well-known titular Bajd who being destitute of 
male issue, bad adopted a son, but subsequently a son was born to him. At the 
time of adoption ho executed a document relating to the devolution of his 
estate in the event of his getting a son of the body, which was favourable to 
the adopted son. But after a son was born to him ho executed another docu- 
ment which was partial to his real sou, and derogatory to the r jghts conferred on 
the adopted sou by the earlier instrument. After his death a dispute arose 
between the real and the adopted son regarding succession to his estate. Titular 
Rajaship was a new idea, and the estate of such a Raja might naturally be 
looked upon as a raj or kingdom which is impartible and descendible only to 
the son of the body. Hence, leaving aside the documents, the questions that 
could be raised in such a case wore, whether the estate of the Raja was liable 
to partition between the real and the adopted son ; and if so, then in what 
proportion was it to be divided between them. According to the Dattaka-Chan- 
drika manufactured at the instance of the adopted son, both the questions wore 
to be decided in his favour. This treatise gives a larger share to an adopted 
son than .what is recognized by all other commentators, when pai'tition takes 
place between him and a x’eal legitimate son ; and goes further if the parties 
be Sddras, by contending that in such a case they ought to divide the jiroperty 
in equal shai'es. The last proposition was the most important, according to 
the tradition, for the Raja was a Kayastha and therefore admittedly a Stidra. 

On^a careful consideration of all the circumstances, the correctness of the 
traditional account docs not appear to be unlikely at all. Had the case pro- 
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ceeded to trial instead of being* compromised as it was, the question as to the 
genuineness of the book would in all probability have been raised, if it was 
really a fabrication bearing the fictitious name of Kuvera as its author ; so the 
only chance of the discovery of truth was lost, and the way became clear for 
the work to pass as a genuine production of some ancient writer. 

The Dattaka-Mlmdnsa and the Dattaka-Chandrika do not seem to have 

been specially respected by the Pundits ; this is a fact which may be in- 
ferred from an impoi'tant. evidence afEorded by Sir F. Macnaghten’s work. In 
the case of Gaurballabli, the question whether an adopted sou is entitled to inherit 
from the grandfather by adoption, was referred to fifty-one Hindu law officers 
attached to the different courts in the Lower and the North-Western Provinces 
of Bengal ; the English translations of their answers are given in the appendix 
of that 'work. On going through them, you will find that only three or four of 
the Pundits refer to the two special treatises as authorities wdiilo the rest 
rely upon the Mitakshara, Dayabhaga, Vivadachintamani, Viramitrodaya and 
similar works, but not on the TDattaka-Mimansa or the Dattaka-Cliandrika, 
although the opinion of the majority, which was in the affirmative and favour- 
able to the adopted son, could be based on the latter treatise. The conflicting 
opinions delivered by the Pundits attached to superior and inferior courts in 
some of the cases carried up in appeal to the Sadder Dewany Adalut show 
that they made use of the Sanskrit works for supporting their answers more 
like advocates than impartial jurisconsults. For instance in two cascs^ coining 
up from districts governed by the Benares school the question was whether a 
widow could ado]it a son without any power from her deceased husband, and 
it 'w^as contended that she could, upon the authority of the Viramitrodaya 
which is declaratory of the law of the Benares school. In the opinion, how- 
ever, that was accepted and ultimately acted upon, it was stated that the Vira- 
mitrodaya was overruled by the Dattaka-Mimansa, a work of superior authority. 
If this view were connect, no widow in the provinces govenied by the Benares 
school would be competent to adopt even under an express authority of her 
deceased husband, since N anda Pandita maintains that widows cannot adopt 
at all. 

The Dattaka-Tilaka and the Dattaka-Siddh&nta-Max\jari are two 

other treatises on the particular subject of adoption that came to liglit under 
suspicious circumstances when another adoption case* was pending for trial 
before the Supreme Court of Calcutta, in which the validity of simultane- 
ous adoption of two sons was the point in question. Both these books maintain 

' liaja Skumshore Mull v. Rani Dilraj, 2 Sol. Rop., p. 216, (new edition) ; and Jai Bam 
Dhami v. Alusan Dhnmi, 5 Sol. Hop., 3, (now edition). 

* Alononiothonatli Doy, v, Onantbnatli Dey, 2 Indian Jurists, N. S,, 24. 
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tho legality of such adoptions, and were placed before the court as authorities 
on the subject. 

Dattaka-Nirnaya and other works on adoption —In addition to the 
works on adoption, already referred to, there arc other works on the same 
subject, namely, the Dattaka-Nimaya, the Dattaka-Didhiti, the Dattaka-Darpana 
and the Dattaka-Kaumudi. Sir Macnaghten had in his possession an English 
version of the Dattaka-Nimaya, the author of which was Srikara Acharya. 
All these works may be usefully consulted, as throwing light on several points ; 
for even if it be admitted that any one of them was written for the purpose of 
maintaining a particular doctrine, its views on other matters are not likely to 
be vitiated thci’eby. Tho six works refeiTod to above, together with the two 
translated by Sutherland, have been published in the form of a digest, by Pandit* 
Bharatchandra Siromani. 

Sutherland’s translation and opinions.— Leaving aside the few usages 
that have forced their way into courts and have been recognized by them in spite 
of contrary rules propounded by the Dattaka-Mimansa and the Dattaka-Chan- 
drika, it should be observed that justice in cases of adoption has been admiuis* 
tered principally according to the English version of these treatises and the 
opinions of tho Translator expressed in the synopsis appended to the translation ; 
and mistakes in these have necessarily affected the decisions. It is difficult to 
preserve with accuracy the sense and spirit of the original in its translation 
into a quite different language. If the practice of adoption had been prevalent 
in Hindu society instead of being rare as it is, and there had been a large 
number of cases so that the law and usage should have been well known to 
Pundits and to the legal practitioners, the true sense of tho passages which aro 
vaguely, ambiguously or wi’ongly done, would have come to the notice of the 
judges. As regards accuracy Sutherland’s translation appeal’s to be far inferior 
to Colebrooke’s English versions of the Sanskrit law books. A few of the lapses 
in the rendering is characterized by what was once, facetiously observed by a 
learned couusel while arguing a case, to be ‘an autiior’s unconscious partiality 
for tho hero of his work.’ A translator’s duty ends in transferring the source 
of knowledge from one language to another, but it docs not necessarily follow 
that he is as such the proper person to form a correct opinion on all questions 
that are to be answered in accordance with the book translated, especially 
when it is an argumentative work on law, full of speculations. I shall have 
occasion to point out to you that tho views entertained by tlio learned Translator 
on a few important points, are not in accordance with the book itself. • 

Customs versus the special treatises on adoption. — That customs are , 
a source of law, is recognized by jurists, althougli there is a difference of 
opinion as to tho mode in which they acquire the force of law. In this country, 
however, the law by which the people are governed is mainly customary or 
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common law ; and the fact that although the remoter sbnrces of Hindu law 
are common, various schools have sprung up from them, leads naturally to the 
conclusion that the actual customs and usages of different localities may be 
still more divergent and at variance with the particular school of law generally 
prevailing there. TJio Privy Council, therefore has laid down the soundest prin- 
ciple that in India clear proof of custom overHdes written texts of law,^ in other 
words the Indian courts aie bound to decide cases according to proved customs 
although tliey may be opposed to rules laid down in the authoritative commenta- 
ries. The view entertained by the Privy Council resembles that taken by Ger- 
man jurists, of customary law, and is opposed to that of Austin who maintains 
that the rules of customary law become positive law when they are adopted as 
such by the courts of justice or promulgated in the statutes of the State, But 
the great jurist’s view which may be in perfect accordance with the state of society 
in England, is inapplicable to a country like India where there was no statute 
law, and the entire body of laws was based upon immemorial customs and usages. 
As regards the particular branch of law with which wo are concerned, I have 
more than once observed that the special treatises which are regarded as the 
“ written texts of law,” contain restrictions that are opposed to the ancient 
and immemorial usages. I have already told you that so long as tho twelve 
descriptions of sons were recognized, there could bo no i*estrictions such as 
relate to the selection of the boy to be adopted by reason of certain relation- 
ship which he may bear to the adopter.® Hence the old state of things must 
be pi’osiimod to continue until this freedom of action bo restrained by rules 
of binding force. • Awssuming that such rules arc found in the special treatises 
on adoption, an important question arises as to what evidence should amount 
to clear proof in order to outweigh these written texts of law, when in opposi- 
tion to them is set up the existence of customs, which is equivalent to the 
con ti nuance of tho iminomorial ancient usages of the country. In ordinary 
cases a large number of instances in which the alleged custom has been 
followed must bo proved in order to make out its existence. But the principle 
of that rule cannot legitimately be applied to cases of adoption ; for regard 
being had to the character and age of these particular Avritten texts and to 
the fact that they Jay down ordinances opposed to the ancient and universal 
customs of the people, the question that may fairly and properly arise for con- 
sideration in such cases is, whether these written texts have really suppressed 
the old customs. Besides many known instances of tho kind cannot be expected 
in a part'cular place when adoption itself has become so rare. It is more- 
M over difficult to prove even a known instance, because men cannot be induced 

* Collector of Madura v. Mootoo Ramalinga, 12 Moore’s I. A, 436 j 10 W. K., P, 0., 17; 

1 Beng. L. R.. P. 0., 1. 

• Lecture I, pp. 24—25. 
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to publish before a court of justice what must bo a defect in theij* title, 
in case the alleged custom fails in the opinion of the court, to be substautiated. 
For all these reasons a few instances should suffice to establish a custom of 
adoption, which, though at variance with the modern treatises, may be taken 
as a coTitiiiuation of the ancient law. And if we look to the present state of 
the law relating to the Kritrima form of adoption, which according to tho 
Sanskrit books stands precisely on the same footing as tho Uattaka form in 
many important particulars, as well as to tho admitted usages of adoption 
amongst tho Hindus of Madras and the Panjab, and amongst the Jaiiias, we 
cannot help thinking that there should rather be a presumption in favour of 
the continuance of the ancient usages. 

Case-law. — An examination of the different commentaries will convince 
you that on several ]ioiuts the i*ulcs of Hindu law were in a floating condition ; 
and that on many points of detail, the Sanskrit Avorks ai*e entirely silent and 
furnish no information. The reported decisions of tho superior courts have 
not only settled the amluguous points, but have also developed Hindu law 
by supplying its deficiency, and haAm nioreov’’or modified it by engrafting on it 
rules based upon principles of equity. Tho administration of a system of 
Jaw substantially ancient, by judges belonging to a highly civilized nation, 
could not fail to be attended Avith some changes. The usage of adoption is an 
ancient institution, which in. modern times, has been replaced by tiio testa- 
mentary power. Tn Hindu law adoptions occupy tho place filled by Wills 
which Avere unknown to Hindu law, but have noAV been engrafted on it by 
extending tho poAvei* of gift. The laAV of adoption consists* of two branches, 
namely, the conditions of a valid adoption, and the rights of an .adopted son. 
As regards the latter, Hindu laAV was not very favourable to adopted sons, nor 
were its rules on the subject, clearly stated by the laAVgivcrs ; so there Avas a 
divergence of o])inion amongst the commentators OAA^ing probably to tho 
circumstance that an adopted son might bo either a perfect stiuiiger or a 
member of the adopter’s family. This branch of the law has been modified 
and settled by conferring on an adopted son almost all tho legal rights and 
privileges of a real legitimate son, by giA^ing him in fact the same status in 
tlie family into Avhich ho is adopted, as ho loses in the family of his birth by 
reason of adoption. Such a change as this, mitigating the seeming rigour of 
tho laAV, AAwld naturally bo dictated by principles of equity and justice. A» 
regards the other branch of the law of adoption, there arc very few conditions 
imposed by the lawgivers and tho commeijtator.s on general law, but they 
have been multiplied by the special treatises on adoption. Of the new rules 
introduced by the latter, some have not been enforced, but some have been adopted, 
while the scope of others has been extended owing to the vagueness of the 
rules themselves or of the translation. The effect of enforcing resirieiionj 
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such as ai’e now accepted to be rules of legal obligation, has been to invali- 
date adoptions, to entail considerable hardship and ruin upon the persons 
pronounced to be illegally adopted, and to disturb the cherished aiTangements 
made by deceased persons with respect to their property. If the restrictions 
bo opposed to the ancient traditions and modern habits of the people, if 
some of them be not only unreasonable but appear to be merely directory, 
and if any one of them be the outcome of misapprehension of the books, 
then the propriety of adhering to them may fairly and legitimately be ques- 
tioned, when the people are found to have been acting in contravention of them. 

Stare decisis. — But the principle of stare decisis appears to present an 
insuperable bar to the review of a rule once laid down by the highest tribunals, 
and necessarily followed by the inferior courts, upon the ground that in the 
leading case an eiror has crept in on account of misapprehension arising 
from the imperfection of the materials from which the rule was deduced or 
from some other unavoidable cause. That there are reasons for the possibility 
of misconception is thus explained by the Privy CouneiP : “ At the same time 

it is quite impossible for us to feel any conlidence in our opinion, upon a 
subject like this, when that opinion is founded upon authorities to which we 
have access only through translations, and when the doctrines themselves, and 
the reasons by which they are supported, or impugned, are drawn from the 
religious traditions, ancient usages, and more modern habits of the Hindus, 
with which wo cannot be familiar.” The precedents again, arc locked up in 
a language which is not only foreign to the people, but which was until recently 
also unknown tG the general body of the legal practitioners attending the 
Mofttssil courts and even the Sudder Dewany Adawlut. The inevitable con- 
sequence has been, that in some matters while our courts of justice have been 
enforcing rules opposed to popular practice and feelings, and defeating the 
intentions of all the parties concerned in an adoption, by declaring it to bo 
illegal at the instance of third parties ; the people have nevertheless been 
following their own traditions and usages, and if aware of the precedents, have 
recourse to devices with a view to evade them and give effect to their wishes 
The only legitimate way for getting out of the difficulty appears to be to provi 
contrary usages, — a procedure, which though somewhat feasible now, was almosi 
impossible some years back when the present facilities of communication between 
different places for collecting information were not in existence. 

Of twelve descriptions of sons, only Dattaka and Eritrima recog* 

nized.-^*I have already pointed out to you in the last Lecture, how the subject 
•* of son ship has been dealt with in the commentaries, and I have shown that the 
opinion of the speculative writers, based upon the passage of the Aditya- 

^ Ranguma v. Atchama, 4 Moore’s I. A., p. 1 ; 1 Pandit’s Privy Council Digest, p., 313* 
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Pui*ana and similar texts of doubtful autbority, laying down that none but the 
Dattaka is recognized as secondary son in the present age, does not afford any 
evidence that the ancient usages had become extinct. But the European authori- 
ties having accepted the special treatises as the highest authonty on the parti- 
cular 8ubjc(jt of adoption, and adopted the opinion of the Pundits consulted by 
them, came to the conclusion that the Dattaka son alone is recognized in all places, 
and the Kritrima son in Mithila and in the adjacent regions of Bchar and Benares. 
Traces, however, of the continuance of ancient usages are discernible in the 
results of the enquiry instituted by them ; this togetlier with the facts that the 
two leading treatises on inheritance recognize all the forms of subsidiary 
sonship, and that some of them are not only unexceptionable on any grounds 
whatsoever, but appear to be the most natural and reasonable modes of aflilia- 
tion, and are recognized by some of the later commentators, shows that it 
would be inequitable to invalidate any such affiliation if actually made. Be- 
foi*e dismissing this subject, I think it necessary to make a few observations on 
some descriptions of sons, showing that the point is not quite settled yet. 

Appointed daughter’s son, and Illatom son-in-law. — According to the 
ancient law, cognates were not recognized as heirs at all,^ therefore neither the 
daughter nor her son as such could inherit from the father or maternal 
grandfather respectively. Later on, their heritable rights have been I'ecognizcd, 
but still according to the Mitakshara they are excluded by the agnatic relations 
of their ancestoi’, living jointly with him. They enjoy, no doubt, a better 
position under the Bengal school which does not recognize succession by sur- 
vivorship, and supports the preferable position given to a daughter’s son on 
the authority of texts that really relate to an appointed daughter’s son. This 
rigour of the ancient law was softened by the fiction of appointment of daughters 
to raise issue for their father. A man destitute of male issue, but father of a 
daughter, used to give her in marriage to a bridegroom consenting to a stipula- 
tion, that the son borne by her should beloqg to the mateinial grandfather. 
Such a stipulation, according to some sages, is implied if the father be sonless 
at the time of the daughter’s marriage ; accordingly, a man is prohibited to 
espouse a girl who has no brother.^ Vasishtha goes still further, for he ordains 
that a daughter who has no brothers reverts as a son to the family of her 
father.^ The distinctive feature of the arrangement appears to be that the 
appointed daughter instead of leaving her father’s house after marriage, 
continued to live with him, and the son-in-law used to live as a member of 
his father-in-law’s family. This practice obtains even now when a soniess man 
having a daughter is a wealthy person and an affectionate father. If a son is 

» M^im, IX, 187-188. » Vasishtha, XVIJ, 16 ^ Colebrooke’s Digest, V, 203. 

■ Yajnavalkya, I, 52-53. 
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born of her, then under the Dayabhaga, he and his issue does not suffer much 
although he may not be regarded as the appointed daughter’s son, except in 
the exceptional circumstances of his mother having a step-mother or of his 
predeceasing his motlier and maternal grandmother. It appears to be quite 
natural and consistent with Hindu feelings that a daughter and a daughter’s 
son should, under such circumstances, bo allowed to enjoy the rights of an 
appointed daughter and her son. Considering the Mitakshara law of devolu- 
tion of joint property, it would bo manifestly unjust and unnatural should 
these rights be denied to them ; for otherwise, the undivided coparcenary interest 
of their ancestor 'would pass to the surviving male members of his family, 
and his daughter and daughter’s son living with him, would at most, if at all, 
be entitled to maintenance only. In the Dravira country this usage has 
assumed another form in the institution of 111 atom son-in-law, which I shall 
discuss at length hereafter. Thus wc find that the ancient practice still sub- 
sists, the reason for the institution still continues, and natural justice and 
equity call foj* its recjognition ; hence it appears to bo exti‘cmely unreasonable 
to discai'd it, simply because some of the speculative writers 'wdio were neither 
judges nor lawyers chose to give prominence to a passage of the Adity a- Parana, 
whereof the authority itself is questionable. 

Privy Council on Putrikd-putra. — The High Court of Bengal threw out 
an opinion against the recognition of Putrika-putra in the present age, in a case 
in which tlio point did not arise. ^ The question was raised before the Lords of 
the Judicial Committee, but it was not decided as the claimant was found to 
bo not a Putrikd'putra, and the following observations indicate the view their 
Lordships took, of the appointment of a daughter.^ 

“ The other point which Mr. Leith raised was this : — That assuming the 
appellant, Jeebnath was not the nearest heir according to the ordinary 
rules of succession, he was made an heir by the act of Maharajah Sidnath 
Singh, who, he says, appointed a daughter, Jeebnath’s mother, to raise a son 
to him ; and he contends that by a rule of Hindoo law, a son of a daughter so 
appointed is entitled to succeed in preference to more distant male relatives ; 
that a rule of law of this nature is to he found amongst old collections of 
Hindoo law appears to bo established by the text to which Mr. Leith referred, 
but there seems to be an opinion amongst the text writers that that rule has 
become obsolete. In Sir Thomas Strange’s book, under the head of ‘ Inher- 
itance,* he thus speaks of it : — ‘ Daughters. — The right of daughters to succeed 
in defaiiU of sons and widow, is not to be confounded with that of the appoint- 
^ ed daughter under the old law ; that afipointment was one of the many 

* Nursing Narain v. Bhuttun Loll, W. R., Gap number, j). 194. 

• Tlmkoor Jeebnath Sing r. The Court of Wards, L. U., 2 I. A., 103; 23 W. R *, 409; 15 
L. R., 190. 
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substitutions for tlio son, and by fiction no longer subsisting regarded as one.’ 
Then he says, referring to another custom : — ‘ This is analogous to tlie law as 
applicable to the appointed daughter, but that substitution, with otlieis of a 
more questionable kind, became obsolete/ In Sir William Macnagh ten’s 
Treatise on Hindoo Law, in the chapter on ‘Adoption,’ he says : — Informer 
times it was the practice to affiliate daughters in default of male issue, but 
the practice is now forbidden. The other forms of adoption enumerated, by 
Mann appears to be wholly obsolete in the present age.’ This appointment of a 
daughter may not bo strictly an adoption, but the text writers evidently refer 
to this custom, amongst others, as being obsolete. It is not necessary in this 
case to decide that this is so, although there certainly does not appear to have 
arisen in modem times any instance in the courts where this custom has 
been> considered. But supposing it to exist, inasmuch as it breaks in upon 
the general mles of succession, whenever an heir claims to succeed by virtue 
of that rule, he must bring himself very clearly within it. 

“ It is difficult to discover the precise ground on which the plaintiff ori- 
ginally based his claim. The plaint certainly does not state enough to bring 
him within the rules as laid down in Manu and in the Mitakshara. The plaiTit 
says this : — ‘ Your petitioner’s maternal uncle. Maharajah Luchmeenath Singh 
Bahadoor, agreeably to the counsel of his father Maharajah Sidnath Singh 
Bahadoor, having given in marriage your petitioner’s mother, kept her under 
his roof, declaring and giving her hopes that, if a son be born to her, such son 
will stand in the relation of son’s son to his mother’s father, and that, if at any 
time occasion arise, he will observe the religious rites of sradh (obsequies), and 
keep the estate intact ; and accordingly your petitioner, from the day of his 
bii-th to the present moment, lived with the deceased Mahamjahs in common 
for all purposes of board, lodging and worship.’ Now, in this statement it is 
not said that the Maharajah Sidnath by any act of his appointed his daughter, 
nor that tlie son, lier brother, Luchnioenath Singh, did any formal act appoint- 
ing her to raise a sou to his father ; the plaint says no more than tliat the latter 
gave her hopes that, if a son was born to her, such son would stand in that 
relation. 

“ Looking at the text, it seems not only that the act of appointment must 
proceed from the father himself, but apparently should be made by himself, 
because all tlie forms of expression which are given are those which it is 
supposed the father himself would utter. In Mann, the leading passage refer- 
red to by Mr. Leith in Chapter 9, Section 127, is : — ‘ Ho who has no son may 
appoint his daughter in this manner to raise up a son for him, saying, tho 
male child who sliall be born from her in wedlock shall be mine for tho purpose 
of performing my obsequies.’ The passages in the Mitakshara arc to the 
same effect. In chapter 1, section 11, clause 3: — ‘The son of an appointed# 
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daughter is equal to him,— that is, equal to the legitimate son. The term 
signifies son of a daughter. Accordingly, he is equal to the legitimate son, as 
described by Vasishtha : — This damsel, who has no brother, I will give unto 
thee decked with ornaments : the son who may be born of her shall be 
my son. — Or, that term may signify a daughter becoming by special appoint- 
ment a son.’ The last is not the present case. As their Lordships understand, 
what is set up is, not that the daughter became a son by appointment, but 
that she was appointed as a special daughter fiom whom might proceed a son 
** wdio should stand in the place of a sou’s son. ‘ Still she is only similar to a 
legitimate son, for she derives more from the mother than from the father. 
Accordingly, she is mentioned by Vasishtha as a son, but as third in rank.’ 
Then the note to that is : — ‘ The Putrika-putra is of four descriptions : the 
first is the daughter appointed to bo a son ; she is so by a stipulation to that 
effect. The next is her son. He obtains, of course, the name of son of an 
appointed daughter, without any special compact. This distinction, however, 
occurs : he is not in the place of a son, but in place of a son’s son, and is a 
daughter’s son,’ — that is, the son of a daughter who is herself appointed to 
be in the place of a son. Then there is this : — ‘ The third description of son 
of an appointed daughter is the child born of a daughter who was given in 
marriage with an express stipulation in this form. The child which shall bo 
born of her shall be mine for the purpose of performing my obsequies.’ The 
attempt is made to bring the appellant wdthin this third description of son of 
an appointed daughter. A special form of stipulation is given. It is stated 
that it must be expressed, and Mann also speaks of an express appointment 
proceeding in the same way from the father himself upon the marriage of the 
daughter. In this case no appointment was made by the father, and it cer- 
tainly requires positive law or evidence of a custom from which the law may 
be presumed, that, supposing the rule still to exist that a father may appoint 
a daughter for this purpose-, it is part of it that he may delegate the appoint- 
ment to his sons. There is nothing said of that power to delegate being a 
part of the law, but, on the contrary, the rules as to the manner of appoint- 
ment given in the old authorities point to the act proceeding personally from 
the father. The law as to adoption of sons bears an analogy to this, but the 
usages of that law cannot, without authority, be imported into this mode of 
appointment. These adoptions must stand upon the authority relating to each. 
In this case, there was no formal appointment by the father himself in his 
life-tim^, and no suflScient authority has been cited to establish that what was 
done afterwards can have the effect of making the son of the daughter, who 
appears to have been married with the consent of her brother upon the con- 
dition that the husband should live in the house, equal for the purposes of 
succession to the son of a son.” 
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It may be mentioned in this connection that the *Mitakshara and tlie 
Viramitrodaya tlic two leading authorities in the Benares school, by which 
the case before the Privy Council was governed, recognize all the descriptions 
of secondary sons; and the Vivada-Tandava of Kamalakara, who was a Benares 
Pandita and contemporary of Nanda Pandita says, on referring to tlie text 
of the Aditya-Purana, that the term aurasa in that text includes the Pntrika- 
putra. Balambhatta the commentator on the Mitakshara, adopts the view 
advanced by that text, but maintains that it does not intend to prohibit the 
Putrika-putra, who again is not included by Manu in the catagoiy of secondary 
sons. It may also bo observed that there is some distance between the obsolete- 
ness and the illegality of a custom. It is also woHhy of notice that the 
Jaiiia Sh asters seem to recognize four descriptions of secondaiy sons one of 
wliom is Putrika-putra.^ 

Sahodhhaja or the son of a pregnant bride recognized by the Privy 
Oonncil. — Notwithstanding what is laid down by the commentators following 
the passage of the Adi tya- Parana, and by the Dattaka-Mimansa and the 
Dattaka-Chandrika, the Lords of tho Judicial Committee appear to recognize 
the validity of the son of a pregnant bride in tho present ago.* Their Lord- 
ships’ view is expressed in the following passages : — ‘‘ Their Lordships think 
that tho nigh Court came to a correct conclusion that a marriage did take place 
between the father and mother of the child prior to its birth ; and, assuming 
that the High Court arc correct in finding that the child, although born after 
marriage, 'was procreated or begotten before the marriage took place, their 
Lordshijw are of opinion that that court came to a right conclusion, in point of 
law, that tho child was legitimate. 

“ The point of illegitimacy being established by proof that the procreation 
was before marriage bad never suggested itself even to the learned Counsel 
for the appellant at the time of the trial, nor does it appear, from the authori- 
ties cited, to have been distinctly laid down that, according to the Hindu law, 
in order to render a child legitimate, the procreation as well as the bii’tli must 
take place after marriage. That would bo a most inconvenient doctrine. If 
it is the law, that law must bo administered. Tlieii* Lordships, however, do 
not think that it is the Hindu law. They are of opinion that the Hindu law is 
the same in that respect as the English law.” 

You ‘will observe that the child in this case, undoubtedly falls within 

the definition of the son of a pregnant bride, and as such is not recognized in 

> 

* Vyavaatlia of Jaina Pundits, in tho case from which appeal from original decree No. 223 
of 1888, arose before the Calcutta High Court. 

• * VeUda Amani v. Zemindar of Uarnnga^nlii L. R, 1, I. A., 287 ; 14 Beng, L. R., 115; 21 
W. R, 358. 
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the Kali yuga according to the modern commentators. It is doubtful whether 
the attention of the Privy Council was invited to the real difficulty attending 
the question. Ihit, however that may be, the ruling cannot bo supported, 
unless it be assumed that the Privy Council refused to follow the inile based 
upon the text of the A'ditya-Purana, and rested their judgment on the Mitak- 
sliara. It is also woi’thy of remark, that though the child was held in point 
of law^ to be legitimate, it should not be confounded Avith what is called “ true 
legitimate ” or Aui^asa son. 

Paunarbhava raised to the rank of Aurasa.— I have already told you 
that although remarriage of widows was disa]iproved by the rishis, yet they 
recognized its validity ; but they ranked the issue of such maiTiagc as a secon- 
dai-y child under the name of Paunarbhava or son of a twice-manned woman. 
Later on, the A'ditya-Purana and other Avorks that brought forward the theory 
of certain ancient practices being unfit for tlie Kali ago, included re-niarriago 
of widows as one of them. But notwithstanding, this usage has all along 
continued amongst some of the loAver castes, and in particular localities, although 
it has become obsolete among the higher classes of the Hindus in most, if 
not all, places. A doubt Avas, in consequence, entertained Avhetlicr remarriage 
of wddovvs belonging to those classes amongst Avhom it had become obsolete, should 
be considered illegal, as it Avas hold to be. A controversy was initiated by Pundit 
Iswara Chandra Vidyasagara who maintained that upon a true construction 
of the Shasters, re-marriage of wido\A-s cannot be held to be invalid in laAv ; 
while his opponents contended upon the .authority of the minor Purdnas, that 
the ancient practice is forbidden in the present age. Tlie clfect of the discus- 
sion was that the Legislature Avas moved to pass Act XV of 1856, declaring 
such marriages to bo perfectly A’^alid. As regards the status of the issue of 
such marriages, Pundit Iswara Chandra Vidyasagara contended that in the 
present age it must be the same as that of the Aurasa son. On this point he 
met liis adversaries Avith their own weapon: having established the validity of 
the re-marriage of Avidows upon the authority of a text^ of the Institutes of 
Parasara, Avhich is admitted on both sides to bo declaratory of the laAv of the 
Kali age, the learned Pundit contended that as according to the A'ditya-Pui^ana 
and other works relied upon by his opponents, there can be only two descrijitions 
of sons in the Kali age, namely, the Aurasa and the Dattaka, the issue of remar- 
riage of widows must be regarded as Aurasa and not as Paunarbhava, the latter 
description of son being forbidden in the present age. The Legislature appears 
to have adopted the Pundit’s view, and the effect of the provision of the Act 
has been to raise the Paurnabhava of the ancient law to the rank of the 
Aurasa. 


* Sec Evitlenco Act, No. 1 of 1872, Section 112. 


* Lectoro iii, p. 100. 



IMUNARiniAVA, ANO DATTA ANT) KIUTA SONS. 


137 


Dattaka and Erita sons. — There is an interesting correspondence be- 
tween Mr, Colebrookc, Sir Thomas Strange and Mr. Ellis about the legality in 
the present age of adoption by piu’chase.* Mr. Ellis maintained tlio affirmative 
on the ground of custom in the South ; while Mr. Colebrooke took a contrary 
view solely based upon tlic later commentaries. The distinction between a 
given and a puvcliased sou consisted in this that in the one case the natural 
parents transfer their parental dominion without consideration, and in the 
other for a valuable consideration. If the payment of any price or cf)nsidcra- 
tion by tlie adopter to tJic natural parents, have the effect of constituting the 
boy adopted a purchased son, then, pi*actically speaking, all the a(lo[)ted sons 
that are found at the present day would come under that category, except 
perhaps in those cases where the adopter and the giver are ' near relations. 
The result of Mr. Ellis’s enquiry into the actual practice in the Dravira (;ountry 
on this point, appears to be the general usage in all the provinces ; for pjiT'euts 
that give their sons in adoption are in ordinary cases poor men in needy cir- 
cumstances and cannot be induced, except for a valuable consideration, to part 
with their sons although their advancement on adoption by rich men may ovei*- 
corne the natural feelings revolting at the idea of perpetual severance of 
connection. But at the time when the discussion took place between the leaniod 
lawyers and scholars, slavery was a recognized institution, and this fact seems to 
have influenced Colcbrooko’s oinnion on tho particular point, and ho refused to 
admit the validity of tJio usage which was in opposition to tho law eminoiatcd 
ill the later commentaries. Now that slavery has been abolislied there is no 
fear of any danger to the intci^ests of a boy Avbo is given in adoption for a 
consideration which may be looked upon as a conciliatory present and not as a 
price. Then again when we find the formalities of gift are observed notwith- 
standing the payment of price, the transaction may be regarded as a gift for a 
consideration, of a thing which possesses no marketable value. To hold an adop- 
tion invalid, as it has been licld,® on the ground of a sum of money liaving 
been paid to the natural father to induce him to give his son for affiliation, would 
servo no good purpose, but only teach people to observe secrecy in the matter. 

Eritrima and Svayandatta. — I have already told you that there is no 
substantial difference between the son made and the sou self-given : in the first 
case the proposal for adiliation proceeds fx’om the adopter ; and in the latter, 
from tho adoptee. Both of them must be orphans or destitute of parents,^ and 
therefore sui jitris and competent to dispose of themselves in adoption. It is 
difficult to understand the reason wliy oik) sliould bo recognized and the other 
prohibited in the present ago. Thou again, why should not tho Eriti*ima form 

^ Strango’s Ilinda Law, vol. Jl, p. 1 10, ct aeq. 

^ Eahati Kislune Acharjtui ChoivAhru v. Huriiyli Chnn^hr Chov'flhnj, 21 VV. Jl., 381. 

® MitakshaiYi, T, 11, 17 iiirl 18, ,, 
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be permitted to Hindus in all parts of India, when the Dattaka-Mimansd which 
iTJCognizes this form of adoption, is supposed to be respected everywhere. There 
cannot possibly be an objection to the formation of an artificial relationship 
with the mutual consent of the parties concerned. But as the imitation of 
sonship in adoptions is inversely proportional to the age of the adoptee, those 
forms of affiliation may have fallen into disuse in consequence of the subjects of 
such adoptions being adults. It should, however, be observed on the other hand, 
that a man may like to adopt as his son a youth endowed with excellent 
qualities. One cannot fail, therefore to be struck with the absurdity of the 
rule pi’ohibiting at the present day contracts of this kind, that were recognized 
in rude ages. 

But, however unreasonable the rule may appear, it has been adopted and 
followed by courts of justice. Accordingly it has been held that amongst 
Hindus in the Pi’csidency of Bombay, an adoption of a son self-given although 
he may at the time of the gift be an adult, is invalid in the Kali Yuga or 
present age and also that an orphan cannot be adopted.* You will observe 
that those rulings show that the Dattaka-Mimansa is not respected in the 
southern countxacs, so far as the Kritrima form of adoption is conceimed. 

Apaviddha and Pdlak-putra. — The Apaviddha is a son cast out by his 
father and mother and taken as a son by a protector, and resembles a Palak-. 
putra or a foster son of the present day, that appears to bo a traditional relic 
of the ancient usage. A man may take pity on an orphan and helpless 
child, or feel great affection for a child of a near relation, and bring him up as 
his own child, in the latter case with the assent of the parents. “ A boy main- 
tained in the house, married and advanced in life, whether a son of a relation 
or stranger, is called Paluk-putra, and is not entitled to share in any property 
de “ The Oudich (Kaletiya) Brahmanas of Broach answered 

Boi'fodailo that either a foster son or an adopted son might bo taken. Ho 
would share equally with an a^tcr-born son, and ho might, failing any other son 
of his real father, take both estates (like a Dvyamushydyana.)”^ In the case 
of Nilmadhah Bass v. Bissessur BassJ^ the Privy Council hold that a Palak-putra 
received with the consent of the real father, retained his natural relationship 
and could not be debarred from rights of inheritance in his natural family. 
It seems to bo doubtful whether the term Palak-putra used by Hindus should 
always be taken as equivalent to a foster son ; and I shall show that it may 

* JBaahotiappa Bin Baslingappa v. Shivlingappa Bin Ballappa, 10 Bom. II. C. R., 268. 

* Subbaluvammal v. Ammakutti Ammal, 2 Mad. H. C. U., 129 ; Balvantrav Bhaskar v, 
Bayabai, 6 Bom. U. C. R., 0. G., 83. 

* Stcolo’s Law and Customs, p. I8i. 

^ Wofit and fUihior, p. 1213. 

% » 13 Mooro’s I. A. 85 i 3 Bong. L. R., P. C., 27 ; 12 W. R., P. 0., 29. 
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moan an adopted son as well. lu the case before the Privy Council it was 
doubtful whether the sou was a mere Palak-putra or a Dattaka. It has been 
held that Hindu law does not allow the adoption of a Palak-putra, only one 
form of adoption bein^ recognized by tho Bengal authorities.' Like Palak-putras 
there may bo Palak-Kanyas or foster daughters or daughters by adoption.*^ 

Dattaka and Kritrima, the subjects of the modem law of adop- 
tion. — The Dattaka form of adoption is, as I have already told you, the only 
form which according to all the later writers on Hindu law, is recognized in the 
present age. This view has been adopted by our courts of justice, and that form 
of adoption is now prevalent in all parts of India. The Kritrima foi*m 
has now become a local usage principally of Mithila, where widows are held to be 
incapable of adopting in tho Dattaka form. The rules regulating these two 
forms of adoption constitute the modern law of adoption, of which tlie principal 
topic is tho Dattaka. It is worthy of remark that although according to tlie 
texts of the sages, as well as to the commeutaines, tho law relating to the 
Dattaka and the Kritrima son is almost tbc same in most particulars, yet the 
law relating to tho latter retains its ancient simplicity, while that concerning 
the Dattaka son who is recognized by all tho schools, has developed in a 
different way. With these preliminary observations, I now proceed to discuss 
the law of Dattaka adoption. 

Dattaka, Poshya and Pdlak-putra. — Dattaka is the word used in San- 
skrit books, but tho people of Bengal generally use the term Poshya-putra to 
designate an adopted son. It conveys the same idea as Palak-putra, that is, 
one who is maintained and treated as a son, as distinguishetk from a real sou. 
Tho words poshya and pdlaka are both of Sanskrit origin and may be applied 
to any one of the different kinds of sons by adoption. The word poshya, how- 
ever, does not occur in any of the Sanskrit books dealing with adoption ; 
but tho term ^^Ictka-pUd is used in the Dattaka-Mmiansa^ for adoptive father 
as distinguished from janaka-pitd or real fatlmr. Palaka moans protector or 
maintainer; but in the composite term Palak-putra as used in ordinary lan- 
guage, the woi^d does not convey that sense but its correlative. Hence you will 
observe that the word palak-putra may be employed to mean a Dattaka sou, and 
I am informed that it is so used by some persons and in certain places, and 
therefore it is not safe to rely upon a word like palak-putra used in a document, 
for considei'ing that the son intended is not an adopted sou. In the case of 
Nilniadhab Doss already referred to, the opinion of the Privy Council that the 
son was not an adopted son, was to some extent inlluoncod by the faci that the 
word Palak-putra instead of Dattaka-])utra had been used in a document. 

* Kalee G hander Chowdhery w. Shib Ohuuder, 'i W. H., 281. 

* Steele’s b. &. C., p. 18J, 180 and 231. 

* Dattaka-Mhuuiidri; 2, 8, ^ 
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To whom does law of adoption apply ? — This qacstion is not free from 
doubt and difficulty. Tlie law of adoption is supposed to be intimately asso- 
ciated with Tlrilhmanism, or, tho doctrine of spiiitual benefit ; but we have 
already seen that the doctrine had nothing whatever to do with the origin 
of adoption, and we also find the usage of adoption amongst tho Jainas, the 
Sikhs, and even the Mahomedans of tho Punjab, who do not believe that 
sons are competent to render any spiritual service to them ; on tho other hand, 
wo find the falling of? of the practice of adoption amongst tho general body 
of the Hindus themselves. The law of adoption is found in tho law-books 
of tho Hindus, therefore 'prima facie it applies to them. The hill tribes on 
the borders of India do not follow all the customs and usages of the Hindus, 
it is therefore doubtful whether they follow the usage of adoption ; tho fact 
that the usage of adoption obtained all over in ancient India, is no criterion 
for its contiimancc at the present time amongst all people. Actual existence 
of the usage is the solo test for determining whether the law of adoption 
applies to semi-Hindu and non-Hindu tribes in India. The law of adoption 
applies to Jainas and Sikhs, who are of Hindu descent, and having no separate 
law of their own, have been governed by the Hindu law. It has been held 
by tho High Court of Bombay that it is not a necessary consequence of tho 
circumstance that the spiritual motive for adoption has no influence on the 
Talabda Koli caste, that its members may not lawfully adopt.^ 

Whether it applies to the Brdhmas and like.— The history of the Brah- 
mas shows that they are Hindu dissenters, being opposed only to tho caste 
system and idolatry, the former of which forms no part of religion and the latter 
is but a fringe of Hindu theology which is, as I have already shown, so fully 
diversified and exhaustive that no Hindu need renounce Hinduism for tho sake 
of religion. They are Monotheists, and in one case* it was admitted that 
they are Vedantists ; but the progressive Brahmas sometimes say that they are 
eclectics in religion. However that may be, they have not renounced Hinduism 
except in a qualified sense, they live like Hindus, and in most respects think 
and feel like tlieir ancestors. At any rate they are Hindus by descent, if not 
by creed, and therefore they are prima facie to bo governed by Hindu law, unless 
it be held that they are now amenable to the Succession Act. And if Hindu 
law applies to them, the law of adoption also will apply, notwithstanding 
their want of belief in tho spiritual aspect of it. As regards Hindu converts 
to Christianity or Islamism, the case is quite different especially in the latter 
instance, for the Mahonicdan law of succession and inheritance is intimately 
associated with religir)n. Tho Succession Act is theoretically tho torritorrial 
law of India, but it was passed principally for the benefit of tho Christians ; 

* Bhala Naliana v, Parbhu Hari, I. L. tt. 2 Horn., 07. 

* Annud Coomar Gaugooly v. lUvklml Ohnndc3r Koy, 8 W. R., 278, 
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and although Hindus, Mahomedans and BuddhistB only were originally exclud- 
ed from its operation, it has been found necessary to extend the exception to 
certain hill tribes. The Hindu converts to Christianity have not only renounced 
Hinduism in an unqualified manner but joined the Christian community of 
the descendants of Europeans, and so they may be considei’ed to liave ceased 
to bo governed by Hindu law. But it is doubtful whether the same view 
may properly bo taken of the peasant Christians in the moffussil, not a few 
of whom think that by becoming Christians they have added one more to the 
three hundred and tliirty-three millions of Hindu gods. 

It was held not applicable to a Hinduised Koch family.— A family 

took its origin in the Koch tribe of North Bengal, which was not Hindu 
originally but became subsequently Hinduised. The family retained, and was 
governed by, customs at variance ^vith Hindu law. A question arose whether 
succession by virtue of adoption applied to such a family as this, and in the 
absence of proof that succession upon adoption had been introduced into it 
the Privy Council held, that title by adoption could not prevail. t 

Custom in a Hindu family barring adoption.— The Sudder Court of 
Bengal allowed that, even in a Hindu family, there might bo a custom which 
baiTcd inheritance by adoption, and remanded the case for further investigation 
of the alleged custom The case related to an impartible estate. It appears to 
be just and equitable that the, holder of an impartible my or estate, devolving 
on him alone to the exclusion of other members of the family in pursuance 
of a family custom, should not have the power of adoption, so as to defeat the 
rights which the other members of the family may possess 'according to the 
Kulachar, and pass the estate to a person chosen hy him in the exercise of the 
power of adoption, who may bo a perfect stranger to the family. 

Theory of sonship and adoption. — According to both ancient and 
modern Hindu law sonship appears to be an office or status, and it does not 
carry with it the idea of procreation by the father 4 since the sons by birth, such 
as those blind from birth or labouring under similar disability, do not 
possess the status or quality of a son. The distinctive charactciustics of the 
status are the capacity for performing the obsequies, and the right to inherit 
the estate, of the father.^ Manu^ and Atri^ represent the subsidiary sons to 
the substitutes of the real legitimate sons : of the eleven kinds of substitutes 
the appointed wife’s son, the appointed daughter, her son, unmarried damsel’s 
son, twice-married woman’s son, pregnant bride’s son and adulterous wife’s 

* Fanindra Deb Baikat v. Bagiswar Das, I. L. R., 11 Calc., 463. 

* Bajah Bish.anath Singr. Bamcharn Majmoadar, Bong. 6. D. A. B., 1850, p. 20, 

* Dattaka Mim4ns4, Soot. II, 62. 

* Maim IX, 180 ; Dat. Mim., I, 33. 

* Cited in Dattaka Mimdnsa, Sect. I, 3. 
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son aro, according to the Dattaka-Mimdnsa,^ tho principal substitutes by reason 
of their being connected in blood with either the legal father or his wife or 
both, and therefore resembling a real legitimate son ; but the given son and tho 
rest ai*e secondaiy substitutes by vii’tue of the texts of law. A son, however, 
is not the end, but a means to an end ; for there cannot bo a substitute of an 
end. Absolution from debt and attainment of heaven form the end for which 
a son of the body is the primary means, and adoption is substitution of a 
secondary means on failure of the primary one ;* it is in fact tho appointment 
of a person to fill the office of a real son. But the fiction of Hindu adoption is 
supposed to be that tlie adopter procreated tho boy on his natuiul mother.® 
There is, however, no foundation for such a fiction, except a passage in tho 
Dattaka-Mimansa, in which Nanda Pandita with a view to prohibit the adop- 
tion of some near relations, says that the boy to be adopted should have the 
capability of being begotten by tho adopter through an appointment or tho 
like.^ But this passage can by no means support tho tlieoiy of fictitious 
procreation. Besides such a theory is inconsistent with the admitted incapacity 
and rights of an adopted son. If tho theory were correct he ought to retain 
his relationship with his tiatural mother and feerjrelations, and ho should offer 
oblations to her ancestors and inherit from them. But we find tho law to bo 
quite tho contrary, for he is to ofEer oblations to his adoptive mother’s ances- 
tors,® and is entitled to inherit from her and her relations.® Hence if there 
bo any fiction, it is that the adoptive father has begotten the boy adopted on 
his own wife and not on tlio boy’s natural mother. In this connection it should 
also be home in mind that according to Hindu law, a son’s son and a son’s 
grandson occupy in all respects the same position as a son, and arc included 
by tho term putra or son. 

Spiritual and secular objects of adoption — According to the two 

leading treatises on adoption, the object of affiliation is twofold, one is spiritual 
and tho other temporal. A son is represented to be necessary for the attain- 
ment of a particular region of heaven, and for tho performance of the oxequial 
rites and of the ceremony of offering tho funeral cakes and the libations of 
water, which are conducive to the spiritual welfare of departed spirits ; as 
well as for the celebrity of name, for perpetuation of lineage, and for possession 
of tho estate. The spiritual object may bo attained by a man destitute of male 
issue through the instrumentality of other relations, such as the brother’s 

' Daitaka Mfm&nsa, Sect. I, 35. 

* Dattaka Mim&nsa, 1, 41 — 52. 

® Sir F. Muciiaghton’a ConBiderations on Hindu Law, p. 171. 

^ Batinka Miniausa, V, IG. 

‘ Dat. Mini., VI. 

• Kalikamal Mozuindar ITmasankar Muilra, I L. H,, 10 Calc., 232. 
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son.^ But the secular object cannot be gained except by means of a son real or 
adopted. Thus, the Dattaka-Chandrika says : “ Although by reason of the ordi- 
nance that a fraternal nephew is the same as a son, he may be the means of pro- 
curing exemption, from exclusion from heaven, and so forth : still, — as the cele- 
bration of name, and the duo perpetuation of lineage would not be attained, — 
for the sake of the same, his affiliation by adoption is indispensable.”* With 
respect to this matter. Sir F. Macnaghten observes : — “ Upon this particular 
point, the sum of all I have been able to collect out of books, or from living 
authorities, is. that in the three superior classes, if there bo brothers of the whole 
bloody a son of one of them, for religious pm'poses, will be the son of all ; and 
that, while this son exists, the childless brothers by the same father and 
mother need not adopt one for tho performance of sacred rites. But that in a 
secular point of view, a male child is not considered as the son of his father’s 
brethren — and that to take tho heritage as a son of his uncle, ho must be adopt- 
ed ; that, temporally considered, he does not, as a son, derive any benefits from 
them, — and that the son of a brother is recommended^ in preference to all others, 
for adoption.”^ A man again that aims at moJesha or liberation from transmi- 
gration, which is tho highest spiritual end of Hindus, does not require a son 
for spiritual or temporal purposes, and therefore cannot adopt ono.^^ The reli- 
gious motive set forth in tho special treatises, appears to have no hold on 
the general body of Hindus including the orthodox Pundits, who seldom if 
ever adopt sons. Adoptions aro now confined to rich families, and it seems an 
irony of nature, that while a poor man’s homo teems with children, rich in- 
heritances go a-begging for want of heirs, and the continuation of the richest 
families, is generally maintained by adoptions. Tho term ‘ celebrity of name ’ 
requires a few words of .explanation : it is a general custom amongst the Hindus, 
that whenever a person is to be described whether in a private document or in 
a public proceeding, the mention of his father’s name forms an indispensable 
part of the description ; and this custom is recognized by tho Legislature in 
some Acts which provide that Hindus are to be described in that manner. The 
present description appears to bo a shorter form, for in religious ceremonies 
as well as in ancient documents we find a Hindu described by the mention of 
the names of his three paternal ancestors, and this accords with tho Hindu 
theory that male issue includes three descendants in the male line. 

Predominance of secular object in adoptions — Although an adoption 
may bo believed by those that adopt sons, to be necessary for tho purpose of 
securing the performance of the rites of offering oblations of food and Mbations 

* Dat. Mim. Section 2, paras. 29, 53 and 60 ; Dat. Ch. I, 21. 

* Dat. Ch. I, 22. 

* Corisidorations on lliiidu Law, page 123. 

Yhamitrodayn, pngc 115. 
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of water, conducive to the spiritual benefit ; yet the absence of the practice 
amongst the genei'al body of the people including the orthodox Brahmanas, 
tends to show that the secular object of continuation of lineage has more to do 
with adoptions now made, than the religious one ; regard being had to the fact 
that even some of the hetci'odox persons are found to adopt. 

Adoption of daughters. — Nauda Pandita recommends affiliation of daugh- : 
ters, by those that are destitute of real legitimate daughters. He argues th;^ 
peculiar spiritual benefij is derived fi*om the gift of a daughter in marriage, 
and from a daughter’s son and that it is necessary to have both male 
and female children in order to secure against falling into a region of hoiTor* ; 
thence he concludes, following the analogy of affiliation of a son, that in default 
of a real daughter a substitute of a daughter should be made. Ho contends 
that it cannot but be admitted that there miglit be subsidiary daughters by 
operation of law, namely, the Kshetraja or appointed wife’s daughter, that of 
concealed origin, the damsel’s daughter, that of the twice-married woman, and 
the daughter of a pregnant bride, and he cites instances related in the Puriinas 
and other works, of daughters affiliated in the different modes of adoption ; and 
thus he obviates the objection based upon the abseiufo of express texts of law^ 
ordaining the adoption of daughters.^ There cannot be any doubt that the samo 
principles upon which the law of subsidiary sons is founded, apply to the adop- 
tion of daughters as well ; and as regards affiliation by operation of law, there* 
could be no distinction between the secondary sons and daughters. But with 
respect to the different modes of adoption depending on the choice of tho 
adopter, there ard cogent reasons for supposing tliat daughters were adopted 
very rarely in those modes. It should be observed that a daughter cannot 
serve the temporal purposes for which sons are adopted ; and tho adoption of a 
daughter for tho purpose of making a gift of her in marriage is a spiritual 
luxury too costly to be attractive. The usage docs not appear to have ever '■ 
obtained in Hindu society, and therefore not expressly alluded to in any of 
the Codes, or commentaries. Nor has Nanda Pandita’s recommendation met 
with the appreciation of tho Hindu community. It serves, however, to prove 
that his views were purely speculative. 

It was laid down by the Sudder Dewany Adawliitof Calcutta, following tho 
Dattaka-Mimansd, that “ notwithstanding what is stated at i)ago 102, Vol. I, of 
Macnaghten’s Hindoo Law, the adoption of tho daughter of a brotlier, on tho 
condition that her eldest son shall be the ^ pulrika ptUra ^ (son of a daughter) 
of tho adopter, is legal, but it is necessary to the validity of such an adoption 

* Dat. Mini., vii. 1 and IG. 

* Dat. Mim., vii. 16, 17 iiud 18. 

* Dal. Mim., vii. 3 cf 

C ^ Dat. Alim., vii 18—30. 
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that it should take place previous to her mari'iage.**^ In another case a similar 
contention was raised, but tlio High Court held that according to Hindoo Law 
a sister’s daughter could not be an appointed daughter, or her son a piUrikd- 
putra.^ There appears to have been in both these cases a confusion between a 
pufrikti and an adopted daughter, and between a putmkd-putra and the son of an 
adopted daughter. If the Dattaka-Mimansa be, as it has been, accepted as 
the paramount authority on all points respecting the law of adoption, then 
the adoption of a daughter if proved to be made, must be recognized as legal^ ; 
and her son, as a substitutionary daughter’s son similar to an adopted son’s son ; 
but he can by no means be considered as a putrikd-pufra. 

Adoption of daughters, 'ho wo ver, prevails amongst the dancing girls, which 
I shall consider in a subsequent lecture. 

Adoption of Pautra and Pra-pautra or grandson and great-grand- 
son. — The adoption of a sou by a sonless person is maintained by Nanda Pandita 
to be obligatory in a religious point of view, as a sou is the means of attain- 
ment of heaven. To this an objection is raised appai’cntly by his pupils, that 
if that be the principle of adoption, then it would follow that a person may 
adopt also a grandson and a great-grandson in default of real ones, for they 
have been doclarod to be tliQ means of attaining immortality and the solar 
abode iH?spectively* ; and Nanda Paiidita obviates the objection by conceding the 
power. There may be cases in which the adoption of a grandson instead of a 
son may be desirable: suppose a man Avho is a widower has a widowed 
daughter-in-law, as the only member of his family ; should he be allowed in 
conjunction with bis daughter-in-law to adopt a boy who is td be grandson to 
him, and son to the daughtor-iu-law, the arrangement would bo tlio most perfect 
one. The same result would follow if in Bengal a widow might adopt a 
son with the assent of her father- in- law, as she may in the Jh*esideucies of 
Madras and Bombay. 

Adoption, ac()ording to Nanda Pandita,. is spiritually obligatory.— 

Nanda Pandita argues that the duty of procreating a son is, aecordiiig to the 
Sastras, imperative, and neglect to discharge the same is tainted with sin; lienee 
a man destitute of a real legitimate son, is bound to adopt a substitute, and it is 
sinful to omit to do so.^ Religious duties are divided into those tliat are nilya 
or imperative, and those that are kdmya or optional : omission to pei^form the 
former is* sinful, but as regards the latter, no sin is incurred by omitting to 
perform them, though a person may reap religious merit by performing tlieni. 
The term however, is also used in another sense, to designate the im^ierativo 

‘ Nawab Ray v, Bhugbnttoo Kooar, 6 Bong. Sol. Rep., p 5. 

* Nursing Narain v. Bhatiiin ball, W. R. Gap luimber, [i. 194. 

* Bat see Gaiigabai v. Ananta, X. L. U., 13 Xioin., G90. 

^ Mauu 9, 137 ; cited in Oat. Him., i, 13. * Oat. Miin., i, 5. J 
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religious duties that a man lias to perform every day, as distinguished from the 
naimittika or occasional rites that one must perform on certain occasions. But 
it should be observed that, however meritorious or spiritually imperative the 
possession of a son may be, it is not a legal obligation for a man to get or adopt 
a son. 

Factum valet. — I have already told you that rules of legal and moral 
obligation have been blended together in the Institutes of Hindu law, and that 
the parts of tliem, dealing with positive law, also contain some niles that appear 
to be merely admonitory or recommendatory, and not mandatory or imperative. 
I have also pointed out that the leading commentators themselves draw tho 
distinction and declare a few rules to be of moral obligation only. But at the 
same time, it seems that they have not always kept the distinction in view while 
discussing the texts of law, so as to point out all the rules that are intended to be 
merely directory ; and the courts of justice have had to consider the question, 
and have pronounced a few rules to bo of that character. The leading treatises 
on tho particular subject of adoption, represent it to be more a religious than a 
temporal institution, and fetter it with restrictions conceived in a religious 
spirit, some of which have been decided to be of no legal obligation, so that adop- 
tions which had already taken place in contravention of such restrictions, 
were held not to be vitiated on that account, according to the maxim, Quod 
fieri non delmit factum valet, Th is maxim, which me«an8 * what should not be 
done is valid when done,’ simply expresses the result, and affords no principle 
for discriminating between what shall be done and what should be done. Accor- 
ding to English lAw the maxim is applied to rules relating to mere matters of 
form that become ex post facto immaterial. ^ A somewhat similar principle is 
discciTied in the Hindu writings on religious rites which consist of many 
paints, where it is discussed whether a ceremony itself is vitiated by the 
omission or vitiation of any part ; and the requirements are divided into pri- 
mary and secondary ones, the former of which are considered to be indispensably 
necessary, and the latter immaterial so as not to affect its validity. But the 
rule is of wider application in this country, because there is a commingling of 
mandatory and admonitory rules in the works on Hindu law and more especially 
on adoption, which has been separately dealt with by the latest commentators 
who were concerned more with religion and morality than with law. It is now 
admitted on all hands that there are certain rules which are not legally obli- 
gatory ; but the difficult question with respect to this matter is, how are we to 
differentiate between imperative rules of law and those that are merely binding 
on the conscience of men ? The difficulty is enhanced by the fact that the forms 

oi are ttie same whether legal 

or moral obligation be intended. So it becomes necessai 7 to consider what prin- 

' See Broomo’s Legal Maxims. 
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clples have been followed by the commentators in declaring a precept to be of no 
legal force. 

Principle of the doctrine ot factum valet according to the Ddyabh&ga. 

There is fundamental difference between the Mitakshara and the Dayabhaga 
School in several important points : one of them is that right by birtli, of male 
issue to the property of father or other ancestor, is not admitted by the Daya- 
bhaga; and another point of divergence is, that co-heirs according to Jimuta- 
vahana, can, under no circumstances take inherited property as joint tcmiuts, 
but they always take as tenants in common, and the right of each of them 
exclusively accrues to a fractional portion of the joint inheritance, that is to 
say, to that share alone, which on partition should bo allotted to him, altliough 
it remains unascertained and undistinguished during the joint state. It is 
necessary to bear these points in mind in order to understand tlio disquisition 
on the doctrine of factum valet. Referring to the following texts — Separated 
kinsmen, as those who are unseparated, are equal in respect of immoveables ; 
for one has not power over the whole, to give, mortgage or sell it,” — the Mitak- 
shara^ says, — “ Among unseparated kinsmen, the consent of all is indispensably 
requisite, because no one is fully empowered to make an alienation, since the 
estate 'is cormnon.^^ But the author of the Dayabhaga takes a contrary view, he 
cites that text and another,® namely, “ A single parcener may not without con- 
sent of the rest, make a sale or gift of the whole immoveable estate, nor of 
what is common to the family,” — and maintains that these texts arc not meant 
to invalidate the alienation, because in the instance of land held in common, 
as in the case of other goods, there equally exists ownership 'consisting in the 
power of disposal at pleasure ; but that they exhibit a prohibition intended to 
show that it is sinful to put the family into distress by a sale or gift made to a 
person of bad character.® Then he cites another text which is relied on by the 
Mitakshara as an authority for the proposition that the father is subject to the 
control of his sons even in regard to his self-jwjquired imraoveahlo property 
and which runs as follows, — “ Though immoveables and bipeds have been 
acquired by a man himself, neither a gift nor a sale of them, (should be made) 
without convening all the sons : ” — and says^ that this passage must be interpre- 
ted in the same manner as the above passage ; because in order to complete the 
sentence the word nrfW (should be made) must necessarily be understood ; 
therefore* since the propriety (VTOWT) of a gift or sale is denied, there is merely 
an infringement of the precept by making one, but the gift or sale is not invali- 
dated : for (the nature of) a thing cannot bo altered by a hundred textif.® 

' Mitakshard, i, 1, 30. * DdyabkBga ii, 27 

• Dayabhdga ii, 27 and 28. ♦ Mitakshara 1, 1, 26. 

* Ddyabhdga ii, 29 and 30. 

^ Tho last sentonce in Colobrooke’s translation is, a fact cannot be altered by a liimdreJr 
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The sirgument of Jimutavdhana in these passages appears to be this. 
Ovvnei*ship a(?cording to law consists in the power of dealing with the property, 
according* to pleasure if a person be admittedly the owner of a property, 
then it follows that he is entitled to dispose of the property according to his 
pleasure by sale, gift or otherwise : a fatlier acquiring immoveable property or 
a biped becomes its owner, so also a co-heir, of his share of the property jointly 
inherited by him and others: tlie father or the codicir therefore is legally 
competent to make a valid gift or sale ot* such property. The precepts which seem 
to restrict tlioir power of disposition, cannot alter the nature of ownership or of 
its legal incidents such as sale or gift, so as to invalidate the same : but they aro 
to be regai'ded as merely admonitory and morally binding. These precepts aro 
dealt with by the author of the Dayabhaga in the same way as conditions 
rcsti’aining alienation, and restrictions repugnant to gift are, in modern law.® 
Kaghunandana one of the commentators of the Ddyabhaga illustrates the 
passage “ a thing cannot he altered by a hundred texts,** in the following 
way : — There is a special i)roccpt — ‘ Slay not a Brahmana,’ but if a Brahinaua 
be slain, can the niurdci* be undone, by that preceq)t F It cannot do that. What 
does it then ? It declares siri.*’^ This gloss is liable to be misunderstood and 
likely to mislead. The writer cndeav^oiii’S to illustrate the meaning by an 
analogy di*awn from a precept pi'ohibiting tlie exercise by man, of his natural 
power in a particular way, and its incompctcncy to annul the efPeet of the 
pai'ticular exercise. You may punish the olTender and compel him to perform a 
penance, but the act remains unalterable. Similarly when the Jaw recognizes 
the power of a pennon to do a thing, and at the same time there arc other precepts 
imposing conditions and restrictions based upon extraneous circumstances, 
inconsistent with the acknowledged power ; tlie latter cannot have the cJfeet 
of invalidating anything done in the exercise of the power. It is not, however, 
intended to be iudiscriininately laid down that any act done by infringing a rule 
is valid, because it lias been done. The doctrine of factum valet as enunciated 
in the foregoing passages of the Dayabhaga applies only when there is a sort 
of coniliet of law, or inconsistency of a precept with the freedom of action 
that is a necicssary logical consequence of an admitted legal right. 

It is a matter of a very great doubt whether the doctrine docs legitimately 
apply to alienation by a father of ancestral immoveable property. A father’s 
lights to such property, according to the Uayabluiga, bear a close resemblance 

texts.’* But the original is WPCiIlTOm : means a thinq or the 

1) ^ 
nature of a thing y but not a fact, 

* Dayabhaga, 2, 27 ; Viramitodaya, i, 17. 

• Transfer of Property Act, Sections 10 and 11. 

® Sir Macnaghtoii’n Considerations on liindu Law, page 34 j Pnndit Bharatcliuiidra 
^giroiuani’s Edition of original Dayablnlga with si.x commentario»s’, page 07. 
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to a widow’s rights to property inherited from her husband. The principal 
point of difference appears to be that the restrictions imposed on a father’s 
right of dealing with ancestral immoveable property are intended for the 
benefit of his male issue, but those relating to a widow form the essence of the 
nature of her estate. The whole estate appears to be vested in the father as in 
the widow, and neither a son in the one case nor a reversioner in the other does 
appear to have any present interest in the estate, excepting perhaps the 
right to maintenance in the former case. Itestrictions on the power of aliena- 
tion are similar in both cases,* but in the case of a father, tliey become opera- 
tive if male issue exist, whereas in the widow’s case, their operation is not 
affected by the existence or non-cxistenee of reversioners ; a father, howevci*, is 
declared competent to make a gift of a part of the ancestral immoveable property, 
not incompatible with the due support of the family. The sons have no right 
to demand a pu.i*tition of ancestral property as against tlie father ; it may, 
however, take place if the father chooses to divide such property, but he is not 
competent to distribute it unequally between his sons, though he is liimself 
entitled to two shares, and the sons to one share each. This statement and 
comparison will enable you to understand the nature of a father’s rights in 
ancestral immoveable property, and the difficulty in applying the doctrine of 
factum valet to an alienation of such property. But it has been applied, so that 
it is now settled that in Bengal there is no distinction between ancestral and self- 
acquired property, and the process of reasoning which led to this result appears 
to bo the following : — Bight to partition is an incident of co-ownership, but that 
right is .denied to sons as against their father; hence it is inferred that sons 
have no right to ancestral property during the life of tlie father, who is 
therefore the sole owner of it, and this conclusion is supported by the fact that 
the father is declared competent to alienate a jiart ; an alienation of the whole 
ancestral immoveable property is prohibited, on the ground that if permitted it 
would deprive the family of the hereditary source of maintenance ; but that 
gixDund applies with equal force to the immoveable property acquired by a father 
himself who is bound to provide the family with maintenance ; the proliibitioii 
against alienation, therefore is concluded to be of the same character, in both 
cases. There are, however, cogent arguments in supjjort of the contrary view.* 
But the extension of the doctrine to ancestral property has not been followed 
with any' appreciable evil consequence, the instincts of a father offering a 
sufficient guarantee to the protection of sons’ interests. The doctrine, however, 
has not been extended to an alienation, by the widow, of the estate inherited by 
her. There is considerable difference between the Mitakshara and tlie Daya- 
bhaga school with respect to the widow’s inheritance and to the nature of her 

* Oayabhagii Cli. ii, 23 — 26 ; Cli. xi, i, 56 and CO. 

^ Ur. Wilson s works, Vol. V, pp. 65, et .^eq. 
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estate. And Mitra Misra, the author of the Viramitrodaya maintains that the 
doctrine of factum valet does apply to an alienation by the widow, of her hus- 
band’s estate, pi*ovided it be not made for an immoral purpose.^ He quotes* 
the passages of the Dayabhaga bearing on the doctrine of factum valet^ and 
argues that the doctrine therein explained is with equal force applicable to 
a sale or gift made by a widow ; and he concludes thus : “ Therefore, it is 

established that in making gifts for spiritual purposes as well as in making a 
sale or mortgage for the purpose of performing what is necessary in a spiritual 
or temporal point of view, the widow’s right does certainly extend to the entire 
estate of her husband ; <fec.”^ 

Doctrine recognized by the Mit&kshari, origin of notion that it is 

not. — I have already drawn your attention to the advanced legal ideas that are 
set forth in the Mitakshara, relating to the conception of law and the force of 
popular feelings in overriding rules propounded in the Sastras ; as well as to its 
opinion that a certain precept is merely of moral obligation.* And I have also 
told you that it is erroneous to suppose that the doctrine of factuya valet is 
peculiar to the Bengal school and is not I'ecognized by the Mitakshara school. 
This erroneous impression appears to have originated fi*om the divergent views 
taken by the two schools with respect to an alienation by a father of ancestral 
property, and by a co-heir of his undivided share in the patrimony. Wo 
have already seen that the texts prohibiting such alienation have been held 
by the Bengal school to be of moral obligation. But, according to the Mitakshara 
they are considered legally binding, and hence it is concluded that the doctrine 
of factum valet does not obtain in that school. This conclusion would have 
been correct, had the nature of the right of a father or a co-heir been the 
same in the two schools. But oji the contrary, according to the MitaksharA, 
a father and his sons are co-owners of ancestral property, and co-heirs are joint 
tenants of the estate inherited from paternal ancestors ; whereas according to 
the Dayabhaga, sons have no liglit to ancestral property during their father’s life, 
and co-heirs are tenants in common and as such are severally sole owners of their 
undivided shares. There being thus a fundamental dilference in principle on 
the two important points, the thing which cannot he altered by a hundred texts, is 
non est in the Mitakshard ; for the estate being jointly vested in co-heirs, and 
father and son being co-heirs with respect to ancestral immoveable estate, none 
can have individually the right to deal with the property. 

But with respect to a father’s self-acquired immoveable pioperty in which he 
has solfe ownci*ship, the Mitdkshara substantially comes to the same conclusion as 
the Dayabhaga, notwithstanding the precept prohibitory of alienation without 
consent of sons. For, although the author cites that iDrecept^ in suppoi*t of his 


* Viramitrodaya, p. 141. 

* Viramitrodaya, p. 13b, et seq. 

* im, p. 141. 


* Lecture, iii, p. 88. 

* Mitakshara, 1, 1, 27. 
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theory that sons acquire an imperfect right in their father's self-acquired pro- 
perty, yet as regains the father’s right of alienation of such property he main- 
tains*^ that a son has no right of interference, but on the contrary ho must 
acquiesce in the father’s disposal of property acquired by him. The crucial test 
of the applicability of the doctrine to an alienation, is the single ownership of the 
alienor. It is exemplified by what the Mitakshara says^ with respect to the 
text prohibiting alienation of immoveable property even by one of separated 
kinsmen “ But among separated kindred the consent of all tends to the facility 
of the transaction, by obviating any future doubt, whether they be separated 
or united : it is not required, on account of any want of sufficient power, in the 
single owner; and the transaction is consequently valid even without the consent 
of separated kinsmen.” Thus the Mitakshara does, by implication declare the 
above two precepts to be directory only. 

It must be admitted, iiowever, that the Mitakshara does not express the 
principle of factum valet in the pointed manner in which it is cnuiiciated by 
Jimutavahana. But the principle appears to underlie several disquisitions in 
the Mitakshara. Sale without ownership is one of the topics of litigation 
in which a true owner may recover property which lias been .sold, given or 
pledged by a person who is not the owner. The Mitakshara in dealing with 
this subject observes,^ that a sale, gift or pledge by one who is not the 
owner is to bo set aside, for the transferee cannot acquire any right from ono 
who is not the owner. Revocjation of gift is the next topic of litigation,^ in which 
gifts arc divided into foiu’ classes, namely, proper, improper, lawful and unlaw- 
ful.^ Sii^teen descriptions of gifts are declared unlawful aiid they are such 
as are liable to be set aside by a court of equity ; and nine kinds of gifts arc 
declared improper, in some of which the donor has ownership and in the rest ho 
has possession but not ownership. ThcMitakshara having described and explained 
the difPerent kinds of gift, remarks that an unlawful gift shall be set aside, and 
concludes thus : — “ Narada ordains puni.shmeiit for him who accepts an unlaw- 
ful gift, and for him who gives an improper gift, in the passage, — ‘ Whoever 
out of covetousness takes an unlawful gift and whoever gives an improper gift ; 

* Mitakshara, 1, 5, 9 — 10. 

» Ihid, 1, 1, 30. 

® See AfitaksharA on Yajnavalkya’s Code, ii, 168. 

^ See MifcAkskara on Yajnavalkya, ii, 175 — 176. 

» The original words are and the last two words mean literally, 

given and ungiven ; and from the explanation afforded by the diaenssion of the subject it 
appears that given means lawfully given, and ungiven means what may bo deemed ungiven 
by reason of being illegal, the first two words mean respectively what may or should be given 
and what may or should not be given ; the words are ambiguous, but the context justifies the 
rendering I have given. 
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(they, i. e,,) tlie donor of an improper gift, and the donee of an unlawful gift 
are liable to ininishmeiit.’ ” On an examination of the rules laid down in these 
two topics of litigation, it appears that where the donor is the owner, a gift 
though improj)er is not invalid and not liable to be revoked, although the donor 
may be liable to punishment. And this view is supported by what the Mitak- 
shara says in another place,^ thus: — Punishment is ordained for the gift and 
acceptance of a thing which is not the property of the donor, — in the following 
passage, — “ He who receives a thing which ought not to bo given, and he who 
bestows it, both these are to be jmnished as thieves, and amerced in the highest 
penalty.” — Hence it appears to follow by necessary implication that if the 
transferor has ownership in property, any transfer made by him is legally valid 
notwithstanding precepts forbidding alienation by reason of the existence of 
some extraneous circumstances such as the possession of children or wife. 

I may give you another instance in which the Mitakshara declares one 
portion of a text to be mandator}’^ and the rest to bo directory. With respect 
to marriage Yajnavalkya ordains, — “ Let him who has not omitted the duties 
of studentship, marry a damsel of auspicious parts, who has not been accepted 
or enjoyed by another, who is attractive in his sight, who is not a sapmda of his, 
who is younger in age, who is free from disease, who has brothers, whose father 
has not the same golra or pravara with him, and who is beyond five degrees on 
his mother’s and seven on his father’s side.”* The Mitakshara while explaining 
these passages, says that the status of the wife does not arise if the damsel be a 
sapinda or samdna-gotra or samdna-pravara of the bridegi-ooin, and as regards 
the other qualifications, it is merely desirable that the bride should have them, 
but the marriage is valid notwithstanding their absence. 

It is now settled by tlie Priv^ Council that the Henares school does to a 
certain extent recognise the doctrine of factum valet 

The word (Kartavya) in a rule indicates it to be directory.— 

In the passMgos already referred to, the author of the Dayabhaga says that 
the word kartavya is understood in the text prohibiting alienation by a father 
of liis self-acquired property ; and bases his conclusion that the text is directory, 
upon the meaning of that word. We have therefore the high authority of 
Jimutavihana for the proposition, that the word kartavya in a jirccept indicates 
that it lays down a rule of moral obligation. This appears to be supported by 
several texts containing that word, which are regarded as preceptive and 
not mandatory. For instance, the following text of Atri,'*' — “ By a soilless 
man alcfiie, a substitute of son should he made (kartavya) ” — is certainly directory, 

* See original Mitdkshard on Ydjuavalkya, ii, 24. 

• Yajuavalkya, I, 62-53. 

• Wooma Daee v. Gocoolaimud Dass, L L. K., 3 Calc., 587 ; 2 C. L. K., 51, 

♦ JJattaka-Mimausd, I, 3. 
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for a sonless man cannot legally be compelled to adopt a son ; similarly, the 
following text of Sannaka, — “ Adoption of a son, by Brahmanas slumld he 
made (Jcartavya) from amongst sapindas ; or, on failure of these, from amongst 
a-sapindas; otherwise let him not adopt, — has all along been held to be of 
moral obligation, adoption of an a-sapinda when a sapinda is available for 
adoption is perfectly valid, however improper it may be. 

Statement in a precept of the reason of the rule indicates it to be 

directory. — The Mim^nsd philosophy of Jaimini discusses the character of 
a precept setting forth the reason of the rule ordained by it. I have already 
pointed out to you* the importance attached by the Sanskrit lawyers to the 
rules of interpretation, laid down in the Mimans^ which has appropriately 
been described by Colebrooke as “ the philosophy of law ” illustnxting 
“ the logic of the law.** The part of the work containing the disquisition* 
is called “ the topic of precept with x'cason ;*’ and the conclusion arnved at is, 
that the statement of the reason in a precept marks it as laudatory or recom- 
mendatory, and is intended to induce men to follow the precept which is not 
obligatory. You will observe, that if there is a body of rules some of which 
are mandatory and some admonitory, then the above canon of construction 
appears to be a perfectly legitimate and reasonable test for differeid iating 
between them. When a person combines in himself the capacities of both a 
lawgiver and a moralist, and he intends to act in his first capacity it is sullicient 
for him to intimate his commands ; but when he descends to give I’casons 
for what he enjoins or forbids, it may very fairly be presumed that he is 
not imperative, but wishes to persuade people to follow his advice and re- 
commendation, and not to compel them to act or desist. The following instance 
shows an application of tlie canon: the preceptg enjoining the duty of adoption 
add that it should be made for the sake of oblations of food, libations of water, 
and exequial rites, as well as for perpetuation of name ; so there is a statement 
of the reason for the injunction contained in tlie precepts which have therefore 
been always regarded as laudatory or recommendatory, and no man has ever 
been compelled to adopt. 

Applicability of factum valet to adoptions.— The law of adoption 
which was founded upon the theory of propeHy in a son, and consisted in a 
transfer of such property, is undoubtedly a survival at the present day, and 
has in consequence assumed a different character. But as the original theory 
of ownership in a son, is admitted by all the Sanskrit commentatoi^s excepting 

* Dattaka Mim&nsa, 2, 2. 

* Lecture III, p. 74. 

* Jaiminfs Miinansd, T, 2, 3 ; Bengal Auiutic Society’s 

Sanskrit Edition, pp. 53*55. 

U 



154 BRixrsn period, law of ADOmON, factum valet, and caste rules. 


one^ or two, the rales propounded by them must be considered, having reference 
to that theory. The principle of factum valet, which is applied to transfers 
of ownership in ordinary property, is, for the same reasons, applicable to an 
adoption consisting in the gift and acceptance of a son ; and, judged by that 
piinciple, many of the unreasonable restrictions relating to aflSliation, will 
prove to be recommendatory in character. But while some have been held 
to be rules of that description, others have been pronounced to be legally 
binding: it is not easy, however, to find out the principle upon which the 
distinction has been based. 

Caste-rules. — The Smritis, which introduced, as I have already told you, 
the caste system, prescribe rules in detail regarding the relative position of 
the different castes, their respective professions and callings, and their several 
rights, duties, privileges and disabilities concerning both temporal and religious 
matters. With the majority of these ordinances, lawyers are not much 
concerned. But there are some caste-rules which a Hindu lawyer of the 
present day has to study ; namely, prohibitions of intermaraiage between the 
different castes and their subdivisions, a few rules of inheritance peculiar to one 
caste or another, and certain modern rules of adoption, prohibiting that to 
Brahmanas which is permitted to Sudras. A discussion of the character of 
some of these rules and especially the last, has an important bearing on the 
subject with which we are concerned ; and a brief account of the caste-system 
and its changes is requisite for understanding the nature of the caste-rules. 

Origin of castes. — Tliere being no rational principle upon which the 
hereditary caste' system could be based, it is generally represented by Brahmanas 
who are most interested in maintaining it, to be a divine institution established 
from the beginning of creation. But the sacred books do not agree as to its 
origin : the various accounts given of it by the different works of ancient 
Sanskrit literature have with considerable research been collected together by 
Dr. Muir in tlie first volume of his Sanskrit Texts ; and the results of his enquiry 
are expressed in these words — 

“ The details which I have supplied in the course of this chapter must 
have rendered it abundantly evident that the sacred books of the Hindus 
contain no uniform or consistent account of the origin of castes ; but, on the 
contrary, present the greatest varieties of speculation on this subject. Expla- 
nations mystical, mythical, and rationalistic, are all offered in turn ; and 
the freeest scope is given by the individual writers to fanciful and arbitrary 
conjecture. 

“ First : wo have the set of accounts in which the four castes are said to 

* See Vynvahara-Mayukhn, Mandlik's Edition, p. 36. 

• Muir’s Sanskrit Texts, Vol. I, p. 159. 



CASTE-nUT.RS AND ORIOIN OP CA«TR. 


155 


have spnitig from progenitors who were separately created ; but in regard to 
the manner of theii* creation we find the greatest diversity of statement. 
The most common story is, that the castes issued from the mouth, arras, thighs, 
and feet of Purusha, or Brahma. The oldest extant passage in which the idea 
occurs, and from which all the later myths of a similar tenour have no doubt 
been borrowed, is, as we have seen, to be found in the Purusha Siikta ; but it is 
doubtful whether, in the form in which it is there presented, this representa- 
tion is anything more than an allegory. In some of the texts which I have 
quoted from the Bhagabata Parana, traces of the same allegorical character 
may be perceived ; but in Manu and the Puranas the mysticjal import of the 
Vedic text disappears, and the figurative narration is hardened into a literal 
statement of fact. In other passages, where a separate origin is assigned to 
the castes, they are variously said to have sprung from the words Bhfih, Bhuvah, 
Svah ; from different V edas ; from different sets of prayers ; from the gods, and 
the asuras , from non-entity (pp. 17 — 21,) and from the imperishable, the perish- 
able, and other principles (Harivam4a, 11816). In the chapters of the Vishnu, 
Vayu, and Markandeya Purdnas, where castes are described as coeval with 
the creation, and as having been naturally distinguished by different gunas, 
or qualities, involving varieties of moral character, we are nevertheless allowed 
to infer that those qualities exerted no influence on the classes in whom they were 
inherent, as the condition of the whole race during the Krita age is described 
as one of uniform perfection and happiness ; while the actual separation into 
castes did not take place, according to the Vayu Purana, until men had become 
deteriorated in the Treta age. 

“ Second : in various passages from the Brahmanas, Epic poems, and 
Puranas, the creation of mankind is, as we have seen, described without the 
least allusion to any separate production of the progenitors of the four castes 
(pp. 23 — 27, and elsewhere). And whilst in the chapters where they relate the 
distinct formation of the castes, the Puranas, .as has been observed, assign 
different natural dispositions to each class, they elsewhere represent all mankind 
as being at the creation uniformly distinguished by the quality of passion. In 
one of the texts I have quoted (p. 27/.) men are said to bo the offspring of 
Vivasvat ; in another his son Manu is said to be their progenitor ; whilst in a 
third they are said to be descended from a female of the same name. The passage 
which declares Manu to have been the father of the human race explicitly 
affirms that men of all the four castes wei’c descended from him. In another 
remarkable text the Mahabharata categorically asserts that originally there 
was no distinction of classes, the existing distribution having arisen out of 
differences of character and occupation. Similarly, the Bhagavata Purana 
in one place informs us that in the Krita age there was but one caste ; and this 
view appeal's also to be taken in some passages which I have adduced from 
the Epic poems. 
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“ In these circumstances we may fairly conclude that the separate origina- 
tion of the four castes was far from being an article of belief universally received 
by Indian antiquity.’^ 

It may be observed here that regard being had to the differences of 
character and occupation, the members of every political society are divisible 
into four classes corresponding to the four castes of the Hindus. Those distin- 
guished by intellectuality, lesirning and religion ai-e the real leaders of the 
society : next in importance arc the royal class, the warn'ors on whom the 
protection and the very existence of the state depends, and who are characteriz- 
ed by physical agility, courage, administrative capacity and intelligence. Then 
come those concerned in the production of wealth by agriculture, trade, and 
cattle-breeding or cattle- tending, requiring intelligence, and a lower standard of 
morality. And lastly, the labourm'S serving the preceding three classes, or prac- 
tising the mechanical or other similar arts, distinguished by their capacity 
for physical labour, and spii’it of dependence. The virtues and qualities 
requisite for distinction in these occupations, as well as their importance to 
society, are taken into consideration for fixing the relative rank of the four 
classes ; and the common story of their origin is nothing more than an allegory 
representing society and its different classes of members, as one human body and 
its limbs respectively. The fact that there are as many castes as there are occu- 
pations proves theopgin of tl'.e institution. The explanation of the mixed classes 
by supposing them to bo the issue of intermarriage between the four tribes, 
appeal’s to be a play of the imagination ; where the abstract qualities of any 
two of the four tribes, were thought requisite for filling a particular occupation, 
persons following that occupation, were supposed to be descended from the 
offspring of an intermarriage of a man belonging to the one tribe, with a 
woman appertaining to the other. Thus the Ambasthas or the physician class of 
Bengal are imagined to be a mixed caste sprung from the issue of a Brahmana 
father and a Vaisya mother. , A physician resembles a Brahmana in his general 
culture and Icaming, and also a Vaisya inasmuch as he does in a manner trade 
with liis learning ; and so the class is fancied to be descended from a combina- 
tion of the two tribes, the worse quality being supposed to bo derived from the 
original mother, and the better from the father. The principle of heredity 
underlies tlic system, and gained considerable support from the state of early 
society. And although all the arguments in its favour are based upon false 
analogy and opposed to experience, nevertheless the practical advantages and 
disadvantages of birth in particular families, due to extraneous circumstances 
may afford specious arguments in its support. 

The four tribes and the mixed classes have subdivided themselves into 
numerous branches, each of which has constituted itself into a separated caste 
having no conmihixim with others. Each of these again divided its members 
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into Kulins and Manliks. So that the spirit of caste or the principle of in- 
equality of men has so thoroughly permeated Hindu society that there cannot 
be two men holding equal position. Even the Brahmanas of Bengal are 
divided into three subcastes namely, Rarhiyas, Barendras and Vaidikas. 

Privileg^es of twice-bom tribes and disabilities of Siidras. — The 

three superior tribes had the privilege of studying the sacred literature ; and 
hence they are called twice-born. Vasishtha says, — “ Brahmanas, Kshatriyas 
and Vaisyas are twice-born ; their first birth is from their mother, the second 
from the investiture with the sacred girdle ; in that the sacred literature is 
the mother; and the teacher, the father.”^ They had also the privilege of 
performing sacrifices and religious rites. The Brahmanas, however, reserved 
three special privileges for themselves, namely, the rights of teaching the 
sacred literature, of officiating as priests at sacrifices and ceremonies performed 
by any person, and of receiving gifts.® These were also the primary means of 
their livelihood from which the Kshatriyas and the Vaisyas were excluded.^ 
Regard being had to the duties and disabilities of Sudi^as, as ordained in the 
Smiitis, they appear to have been looked upon more like lower animals than 
human beings. To servo the Brahmanas, Kshatriyas or Vaisyas, is represent- 
ed to bo the primary duty of a Sddra, and the means of his livelihood and if 
he could not procure service under the twice-born classes, then the practice 
of the mechanical arts is declared to be the secondary means of his subsistence. 
The Siidras are pix)nounced to be debarred from the study of the sacred books ; 
it is declared that nothing is sinful in a Siidra, there is no sacrament for him, nor 
has he any riglit to religion ; but he is not to be prevented if he chooses to 
perform religious rites,^ which he may do but without sacred texts.® He is not 
to be permitted to amass wealth, when capable of doing so in a lawful mode 
and if he is possessed of wealth, a Brahmana might according to his pleasure 
snatch away fi'om him as much as he liked.® It is further ordained that no advice 
shall be given to a Siidra in any temporal matter, nor any religious instruction 
imparted to him, nor any penance directed to him ; he who does so, falls into a 
lower region.® It should bo mentioned in this connection that the position 
assigned to Sudras bears some resemblance to that of females belonging to the 
twice-born classes and that a member of the twicc-born tribes is also 
declared to be incapable of performing religious rites before his upanayana 
ceremony, as he is on a level with a Sudra before his second birth consisting 

* Vasishtha, IT, 2-3 ; Saorod Books of the East, Vol. XIV, p. 9. 

* Mann, X, 76-76. ’ Mann, X, 129. 

* Mann, X, 77-78. » Mann, VIII, 417. 

^ Mann, X, 123-125 and 121. • Maun, IV, 80. 

* Mann, X, 126. Mann, V, 155 ; IX, 18, 

* Mann, X, 127. 
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in his knowledge of the sacred texts.i The religious disability of Stidras is 
illustrated by the well-known story of the Sudra ascetic whom Rama beheaded at 
the instance of the Bralimanas who attributed the untimely death of a Brahmana 
lad to the king’s neglect of his duty, in consequence of which the Sudra ascetic 
presumed to practise religious devotion and austerities, prohibited to him by 
the sacred law. 

BrAhmanical pretentions resented by Kshatriyas —The caste system 

does not appear to have been peacefully established, in fact the history of the 
Hindus is to a great extent connected with their caste. The Brahmanical 
claim to supremacy was contested by the Kshatriyas from the very beginning. 
The well-known story of a battle between Visvamitra the Kshatriya king and 
Vasishtha the Brahmana minster of the solar dynasty, which originated in 
a controversy respecting the relative rank of the two tribes, and ultimately 
resulted in the admission of the king into the Brdhmanical tribe, — indicates an 
early contest between the two superior tribes which ended in a compromise 
whereby the Brahmanas were compelled to admit the Visvamitra clan or 
family into their own class. Later on, a fierce war appears to have broken out 
between the Brahmanas and the Kshatriyas, in which Parasuram a descendant 
of Visvamitra was the Brahmanical hero, and is represented to have ‘ thrice seven 
times’ extirpated the Kshatriya race from the face of the eaith which according 
to a Pauranik account, did thenceforward pass into the hands of the Brahmanas. 
He appears to have been backed by an army composed by nine classes of Sudras, 
who are on that account called Kava-Sayakas or the nine arrows, as it were, in 
the quiver of Parasurama. This hero, however, was ultimately defeated by the 
Kshatriya prince Rama. From that time the Brdhraanas ceased to have any open 
contest with the Kshatriyas, and Mann advises the two classes to cultivate friendly 
feelings towards each other But they do not seem to have been well disposed to 
the rampant Kshatriyas, whom they injured in a covert way ; and the great 
battle of Kurukshetra, in which the flower of tho Kshatriya race perished, 
may be traced to the same inimical spirit of Brahmanas towards Kshatriyas, and 
was brought about by Sri-krishna who was under tho influence of the sacerdotal 
class, and deified by them for his deeds, notable amongst which was the de- 
struction of the Kshatriya tribe including the members of his own family. The 
Kshatriya race, however, did not become extinct, and has been recognized to 
exist now,^ notwithstanding the illogical assertion of the sacerdotal class whoso 
greatest enemy sprung from that race, I mean, Sakya Sinha, the founder of 
Buddhi^n, the Kshatriya prince who abdicated a throne for the sake of religion. 

* Vasishtha, TI, 6 . • Mann, IX, 322. 

• Chnotnrya Hun Murdun Syn v, Sahub Purluhad Syn, 7 Moore, 18 5 4 W. K., P. C., 132; 

1 Pandit's P. 0. J., 591. 
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Rise of Buddhism. — In order to understand the causes of the rise and 
propagation of Buddhism, let us see the effect of the Brahmanical system upon 
the religious condition of the people. According to that system the knowledge 
of the sacred literature was practically the monopoly of the Brahmanas ; for 
although equally with them, the Kshatriyas and Vaisyas are declared to have 
the privilege of studying the sacred books, yet they were completely at the 
mercy of the Brahmanas who were the hereditary teachers of the same, for the 
nature and character of the lessons to bo imparted to them ; and, regard being 
had to their occupations, they could not devote much time to the acquisition 
of a profound knowledge of subjects, of which they could not aspire to be 
teachers. It should be borne in mind that there were neither schools nor 
printed books such as we have at the present day, and a student was entirely 
dependent on his teacher for what and how much he should learn. The sacred 
literature of Hindus consists, as we have already seen, of two branches, namely, 
ritual, and theology ; and the self-interest of the sacerdotal class would naturally 
lead them to reserve for the members of their own class the higher truths of 
theology, and to teach religion to the lower tribes in such a way as to attach 
greater importance to the performance of ceremonies which are represented to 
bo the means of securing particular objects temporal or spiritual. Leaving aside 
those that were masters of the sacred literature, the religion of the Vaisyas, of 
the general body of the Kshatriyas, and of the secular Brahmanas, consisted in 
the celebration of sacrifices and idolatrous rites, which were actually performed 
by the officiating priests, for the person who was to reap the benefit, and who 
had to take but a mechanical part in the actual performance of the ceremony. 
And it is represented to be spiritually beneficial to him because it is cele- 
brated at the expenditure of his wealth, the greater portion of which is to 
pass to the sacerdotal class in the shape of fees to officiating priests and 
gifts to learned Brahmanas. Such a religion as this could not satisfy tfie 
religious aspirations of the human heart, and, the Siidras as we have al- 
ready seen were not entitled to even that. Wo are now in a position to under- 
stand how Buddhism spread like wild fire and almost supplanted Brahmanism. 
The secret of Buddha’s success was that he taught religious equality of all 
people, and preached that salvation was equally open to all men, and that it 
was attainable by theii’ own conduct, and not by ceremonies in honour of 
particular deities. He thus did away with sacrifices, and with the priestly 
claims of the sacerdotal class. He taught charity towards all living beings, 
abolished caste, but divided men according to their religious met*it and 
enjoined respect for the virtuous. One of the effects of the spread of 
Buddhism has been that the Vaisya caste and the majority of the Kshati’iya 
class have ceased to be twice-born. The fact that the Jainas of Northein 
India, who are a sect of the Buddists, claim to have been Vaisyas, shows that 
they were all converted to Buddhism. 
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Fusion of Br&hmanism and Buddhism into the T&ntrika system of 
modern Hinduism. — It is generally supposed that Buddhism has died out in 
India, but what appears to have really taken place, is a compromise between the 
two systems, and the modem Hinduism appears to bo a combination of Brahman- 
ism and Buddhism. The learned Brahmanas formed the intellectual aristocracy 
of India, whose religious duty and occupation required the cultivation of learning. 
To make the caste-system and idolatrous rites, consistent with Buddhism appears 
to have become the princii)al subject of their consideration, after it had estab- 
lished itself firmly amongst the lower tribes. They endeavoured to suppress Bud- 
dhism in various ways, but at the same time they found it necessary to make 
certain concessions in favour of all people. Buddhism is said to have been driven 
out of India, by Kumarila Svaniin and his celebrated disciple Sankardcharya. The 
latter is the founder of two systems of religious fraternity, namely, the Vedantik 
and the Tantrika ; the fix’s t is open to the twice-born classes only, and the second to 
all people without any restriction. The Tdntrika system of religion introduced 
by Sankara and other champions of Bralimanism declares the religious equality 
of all people, and in a manner convei’ts the caste into a secular institution. 
The arguments advanced and the principles enunciated, though not always 
expressed, by them for ejffocting the purpose, appear to be substantially these. 
— The physical, intellectual and moral faculties are possessed in different 
degrees by different people, they are not equal in these respects, nor can all 
men hold the same rank in society, there must bo distinctions between men ; 
hence caste is a necessary institution. All people ai*e not equally religious, nor 
capable of understanding religious truths in the same degree ; a few only may be 
disposed to devote themselves entirely to religion ; hence religious rites and 
festivities are necessary for the benefit of the ignorant people, Avho form the ma- 
jority in society, and are incapable of appreciating higher truths of religion; for 
them, superstition and idolatrous worship are better than irreligion : therefore so 
long as you remain a householder, you must have caste and ceremonies, and also 
outwardly respect them for the benefit of the ignorant. But, within the circle 
of esoteric Tantrika worship you have no caste distinction, and if you wish to 
renounce the world and devote to religion, you are at perfect liberty to become an 
ascetic, and a member of the Tantrika religious fraternity where there is no caste. — 
Thus Brahmanism has succeeded in re-establishing its influence in Hindu society, 
but with substantial modifications of its ancient principles. To the SudrafJ has been 
conceded the right to have all the religious ceremonies performed on their behalf by 
their Brahmanical priests, in most of which they can take part like the superior 
tribes ; but the Vedik mantras in their case, should be recited inaudibly, and in 
some instances Vedik words are to be replaced by different terms, whilst the 
Homa and the like ceremonies arc to be vicariously performed by Brahmanas 
a45 in the case of females belonging to the superior tribes. The right to the 
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Upanayana ceremony could not, however, be conferred on the Sudras. But to 
satisfy them a similar ceremony has been created for them. Upanayana means, 
presenting a boy to a Guru or preceptor of the Vedas, and the ceremony marked 
the commencement of study of the sacred literature ; it has now bccomd a faiY?e 
even in the case of Brahmanas, who learn a few sentences of the Veda.s, and 
the period of study does not extend even to a week, within which the ceremony of 
Samavartana or return from the Guru’s house, takes place, which, according to the 
ancient practice, could bfe done after the expiration of nine or twelve years at the 
lowest from the commencement of studentship. The Sudras have now the Dikslia 
ceremony, in which they learn one short sentence of the TantHk mantra, from tlio 
Dikaha-guru, just as in the Upanayana ceremony Brahmana youths arc tauglit 
a few Vedik sentences, by their Guru or preceptor of the sacred litcj-atnj'o. A 
student of the history of Brahmanism cannot but admire the superior ordei* of 
intelligence exhibited by the Bralimanas who have succeeded in maintaining 
their pre-eminent position from the dawn of Indian civilization down to tlie 
present day ; in fact, they are the glory of India, though they have ruined tlicir 
country by their mistaken notions and pernicious policy. 

Modern Sudras : is their marriage licensed concubinage ?- The 

Sudras of tlie present clay arc not what they are depicted to have boon in 
ancient times. Tlic Sudras were, according to the original classification, either 
servants of the twice-born classes or persons practising the mechanical arts. 
They should not, however, be confounded with slaves, although tlie servile Sudras 
niiglit, on account of tlieir dependence, bear a resemblance to slaves. The 
slaves again were not necessarily Sudras, for admitting that tlio caste-rules 
relating to slavejy, as found in the Institutes, were all observed, a Brahmana 
could have a slave belonging by birth to any tribe ; so a Kshati iya could have 
a slave who is either a Ksliatriya or a Vaisya ; and a Vaisya, one belonging to 
his own tribe. Thus there were twice-born slaves, who if emancipated would 
perhaps belong to tlieir own caste. But, howeyer that may be, tlie positi<m 
of the castes has to a great extent changed, and it is not the same in modern 
times as is described in ancient law. The Sudra class appears to have absorbed 
the higher castes that had been converted to Buddhism. The discovery of 
writing and the cultivation of secular learning have also tended to raise tlie 
position of certain classes of Sudras, The Kiiyastha or tlio writer’s caste ^ 
appears t6 owe its origin to the discovery of writing, and furnishes an instance 
in which a now occupation has created a new caste. This class ajipears to be 
composed of men belonging to all the tribes, who adopted that pjwticular 

‘ The word Kayastlia, is derived from the forepart of the liaiid, aiul WT 

to live ; and its etymological moaning is, one that earns his livelihood by the forepart, of liis 
hand, with which he holds the pen. See Vishnu, 7, 3; Vajuavalkya, J , 33(5; and Usauas, I, 34. ♦ 
W 
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occupation; the divergence of customs amongst different sections of them in 
several particulars leads to that conclusion. The story that the progenitoX’ of 
that caste issued from all the parts of Brahma’s body may be an allegorical state- 
ment of that fact.i Some sections of the Kayasthas in Boliar and the North-West 
Pi’ovinces wear the sacred thread, the distinctive sign of the twice-bom classes ; 
the period of pollution on the occasions of deaths and births is different amongst 
the different sections, namely, ten, twelve, fifteen or thirty days, the respective 
periods for the four tribes ; but there is the anomaly 1;luit interinaiTiage takes 
place between families that hfive the sacred thread and those that liave not. This 
practice, however, does not obtain between all tlie different sections. It is there- 
fore doubtful whether all the Ka 3 »’asthas are Sudras by origin. This class, how- 
ever, has attained a position almost eipial to that of the Bi’ahmanas, to whom the 
Bengal Kaj’^asthas owe much for their elevation and cultui’e. We have already 
seen, that the ancient disabilities, both secular and religions, have ceased to bo 
applicable to modern Sudras; and the initiatory ceremonies are performed by the 
bettor classes of Sudras if not by all. Bat marriage amongst all classes of 
Hindus without any exception is solemnized with religious ceremonies. There are, 
howevei', passages in the Codes as well as in later works, from which it may be 
argued that the peculiar degree of sanctity attached to marriages does not apply to 
a Siidra marriage. For, amongst Sudras a Daai-putra or illegitimate son begotten 
on a female slave is declared to be entitled to shai o with legitimate sons.® It may 
further be contended that as Sudras could not celebrate sacrifices, they could not 
have a or lawfully wedded wife. And upon these grounds Sudra man*iages 

might be looked upon “ (is virtually no more than licensed concubinage.”^ 
With respect to this ai’giiinont it should bo observed that a Dasi-putra of 
a twice-bom man is declared entitled to maintenance, though not to a shai’o;* 
it is therefore a question of degree ; and a provision made for an illegitimate 
child can afford no argument against the character of Sudra marriages any more 
tlian against that of marriages tamongst the superior tribes. Nor has the second 
argument any force, for whatever might be the actual state of ancient society, 
the religious disabilities of Sudi’as have long since ceased, not only in theory 
but in actual practice,® and they may have Patnis sharing in the fruits of 
religious ceremonies performed by them. Otherwise, the argument pushed to its 
logical consequences, must go to the extent of asserting that the wife of a Sudra 

^ ScG Sudra-Kamalakara where a passage giving that account, is cited from Fadma- 
puruna, Kiit not found in most copies of that Parana. 

» Mitakshard, I, 12, 2 ; Ddyabhaga, IX, 29-31. 

• Gopal Narhar Safrny, v, Hanmant Ganosh Safray, 1. L. U., 3 Bom., 273 (289.) 

• Mitakshard, I, 12, 3 ; Duyabhaga, IX, 28. 

• See Knghnn.'indana’fi Sudra-Kritya-Yichdrana ; and Kamalakara’a work on the same 
* Bubjoot, called SCidra-Kamalukara. 
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can, under no circumstances inherit his property, for there is no commentator 
recognizing the succession of a wife who is not a patnL There are, undoubtedly 
passages in ancient law, as we have already scon, as well as in later Sanskrit 
writings, disparaging to the Sudra tribe which is represented as the servile class. 
A passage of the Brahma-Piirana^ says that a Sudra who depends for his livelihood 
on others and is like a slave, cannot have a son, since the issue of a connection 
between a male and a female slave becomes a slave of their master. This is 
perfectly true if Sudras be regarded as slaves, for a slave is a sort of property 
belonging to his master, and as such cannot hold property and therefore cannot 
Jiave 'parejitis dominum over another as his son. J3ut admitting that, of the Sudras 
those that served the superior tribes, held the same position as slaves, yet tlie 
reason is not applicable to all Sudras in ancient times, far loss to the Sudras of 
the present day ; since the condition and status of the different tribes have changed 
in the course of time, and neither the Brahmanas nor the Sudras arc now what 
they arc depicted to have been in ancient times ; service is no longer the monopoly 
of the Sudras nor is it their only occupation. It should bo observed here 
that the prevailing impression that Siidras form the lowest class in the Hindu 
society, is erroneous, for, according to the Institutes, they appear to be superior 
to many of the mixed classes. 

Intermarriage and inter-adoption between different tribes.— The 

European authorities have come to the conclusion, that if marriage between a 
man and a woman be not valid, the adoption by tlie man, of a son borne by 
the woman is not legal, when the adopter belongs to any of the supcirior tribes. 
Marriage and adoption, according to them stand on the same footing in that 
respect. Marriage of a man belonging to a superior tribe with a woman of an 
inferior class is recognized by the Institutes,^ but they disapprove the marriage 
of a Sudra girl by a man of the twice-born tribes, especially by a Brahmana.^ 
The Codes are silent with respect to a marriage of a man of an inferior tribe 
with a damsel belonging to a superior tribe ; and it might be inferred that a mar- 
riage of that description was not recognized. But such mairiages seem to 
have been'recognized, however disapproved tliey might be ; because the origin of 
several mixed classes is attributed by Mann to mari*iages between men of inferior 
tribes with damsels of superior castes.* The law, however, has been undei’stood 
to prohibit such marriages. As to intermaiTiagc between a man of a superior 
tribe witli a damsel of an inferior tribe, it is, as I have already said, expressly 
recognized by the Codes ; but the Aditya-Purana enumerates it as one of the 
practices that should be shunned in the Kali age^ and the preseiit»practice 
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amongst tliu Hindus shows that this rule is generally respected and followed. 
Accordingly it has been held that in the absence of especial custom marriage 
between a Dome Brahman and a Hari girl is invalid^ 

But it should be observed that the validity of an intermarriage in which 
the husband belongs to a superior tribe is recogni/.ed by the Mitaksliard, 
the Dayabluiga and many other commentaries. The passage of the Aditya- 
Piinina is the only authority against the lawfulness of such marriage, aud 
I have already discussed the nature of its authority, and the character of the 
rules which ap])ear to be recommendatory only. It should moreover be ob- 
served that Hindu law bristles with passages declaring that a person of a 
higher tribe may degrade himself to a lower position by his misconduct.* A 
Brahmaiia may now become a Christian or a Maliomedan, and so renounce 
Hinduism altogether ; and the Hindu law declares that he may reduce himself 
to the position of a Sudra or to a still lower one. Suppose the Dome Brahman 
in the above case, infatuated by his love for the Hari girl, threw o£E his sacred 
thread, partook of food prepared by Hdris and chose to live as a Hari. The 
Hindu law cannot prevent it, why should then his marriage with the Hari 
girl be declared invalid ? A marriage is no doubt disapproved when there 
is great disparity between the social position and rank of the parties to it, even 
by a society wliich does not recognize caste. But there is a wide gulf between 
the illegality of a marriage and its disapprobation by society. It appears to 
bo unreasonable and hard to hold that the caste restrictions of the kind in- 
validate a marriage actually contracted and consummated, in contravention 
of them, and so to bastardize the issue. The only objection that might arise, if 
a contrary view were taken, is that if the issue of such marriage bo declared 
legitimate, they may claim to inherit from the relations of their degi*adod 
parent. This is no doubt a ditficulty, but it arises not from Hindu law but 
from the Ze.ij loci Act. Such a liberal view as this, however, is opposed to 
Hindu feelings ; and as the. marriage restrictions are rigidly observed in 
practice, cases of their violation, if any, must bo very rare. 

Intermarriage and inter-adoption between different sub-divisions of 

the same tribe. — There is no law prohibiting intermarriage between the 
different sub-divisions of the same tribe. The text of the Aditya-Purana forbids 
the marriage of a twice-born man with a damsel belonging to a different Varna; 
but the word Varna means any one of the four supposed original tribes. So the 
passage, if strictly construed, cannot be taken to forbid intermarriages between 
the different sub-divisions of the same caste, nor to apply to Sudras at all ; 

* Molaram Nudial v. Thanooram Bamun, 9 W. R., p. 562. 

* Mann, ii, JG8; x, 43, 92-93 ; xi, 98: Vasishtha, iii, 1-2 j original Mitakshard on Yaj- 
navalkya, i, 9G. 
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although looking to the principle of the rule, it is reasonable to suppose that 
the mixed classes that are twice-born were intended to be included under it. 
Accordingly it has been held by the Privy Council that an intermarriage be- 
tween different branches of the Sudi^a tribe is not invalid, there being no 
authority against its validity.^ Following the principle laid down in this case, 
the Calcutta High Court have hold that the adoption by a person belonging to 
one section of the Sudra tribe, of a boy belonging to another, is valid.* 

But the general custom observed by these sub-divisions which have formed 
themselves into separate sub-castes, is that marriage is confined within each of 
the sub-castes, and there is no intermarriage between these different sub-divisions ; 
though in the districts of Sylhet, Tipperah and Chittagong on the eastern fi*ontier 
of Bengal, intermarriage between Vaidyas and Kayasthas, and between Kayas- 
thas and Shahus or vintners, is found as a special practice. And if this 
negative custom in matters of marriage can be the foundation of a legal pro- 
hibition, then intermarriage between the different sub-castes must be pronounced 
invalid. Accordingly Justice R. Mittcr expressed an opinion that in the 
absence of special custom, intermarriage between different sub-castes, each 
of which observe endogamy, is not lawful.® But this view has been dissented 
from in a later case, in which it has been held that there is nothing in Hindu 
law prohibiting manuages between persons belonging to different sections 
of the Sudra caste.^ When the law allows a wide field of clioico, for contract- 
ing marriages, then the mere circumstance that certain families have for many 
generations confined their choice within themselves, cannot reasonably bo taken 
to restrict the operation of the law, so as to make it illegal on the part of any 
member of those families to espouse one outside them but within the field 
permitted by the law. 

All these caste restrictions relating to marriage, founded as they were 
upon the sense of honour of the particular castes, should be left for enforcing 
their observance to the moral influence of the castes themselves. The courts 
of justice will not bo justified in enforcing their observance; since all that 
they may do is to declare marriages contracted in contravention of these rules 
to be invalid, and to bastardize the issue. Hindu law, however, armed the castes 
with sufficient power for enforcing the ohservanee of restrictions like these 
by inflicting excomin unication and degradation upon delinquents guilty of auy 
breach of 6a8to rules ; but it was sensible enough to simply disapprove of such 
marriages, but not to invalidate thorn. The state of the law appears to be 

• 

‘ Indorun Volang^^pooly Taver v. Ramasawiny Talavor, 13 Moore’s I. A., 141 j 3 13. L. U., 
P. 0., 1; 13 W. R., P. 0., 41. 

• In Regular Appeals, Nos. 274 and 322 of 1886. 

• Narain Dhara v. Rakhal Gain, I. L. R., 1 Cal., 1. 

• Upoma Kuohain v, Bholaram Dhubi, I. L. B., 15 Cal., 708. 
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most anomalous now. The Ux loci Act has deprived the castes of the power 
they possessed under Hindu law for enforcing the caste rules ; while the Civil 
Marriage Act provides that persons are only to declare that they have no faith 
in the Hindu religion in order to get rid of the caste restrictions that stand in 
the way of their union in marriage. 

Rules prohibiting to the twice-bom what is permitted to Siidras, are 
recommendatory. — There are many rules of Hindu law that apply to the Brah- 
inanas or the superior classes, but not to all classes nor to the Sudras, while the 
geneiTtl body of the rules of junsprudeiicc applies to all classes alike. Restric- 
tions that are common to all the castes appear to be of legal obligation, but those 
that are imposed on the superior classes alone, seem to appeal to their claim of 
superiority based upon purer conduct, for observing them. Anything done in 
violation of restrictions of that kind seem to bo not invalid in law, although the 
person may fall in the estimation of his caste people. The restrictions relating 
to tlie choice of the boy to bo adopted, appear to be rules of that description. 
They are not found in the Dharma-sastras, they were unknown to all the com- 
mentators that hourislied before Nanda-Pandita, and they do not apply to the 
Sudras. They appear to bo merely recommendatory and not intended to invali- 
date an adoption after it has once taken place. Nauda Pandita also, who for 
the first time formulated those rules, does not seem to give them a higher 
character. The fact seems to lie that with the disappearance of the original 
real principles of caste distinctions, have arisen these ai’tificial restrictions 
of this kind, that are recommended to keep up appearances, but are not actually 
observed by the people who, ignorant of the rules, as well as of tlic policy of 
their leaders, act according to their natural inclination. 

Topics of the law of adoption. — The law of adoption, as it is now ad- 
ministered in India, comprises the Datt.aka form which is general, and obtains 
in all the provinces and amongst Hindus as well as some iion-TIindus, — and 
the Kritrima form which is ejccoptioual and confined to Hindus domiciled in 
a particular locality. It may accoidingly be arranged and divided into the 
following topics for consideration, and I shall discuss them in the order in which 
they are set forth below, viz , : — 

I. Capacity of males to adopt. ■> 

II. Capacity of females to adopt. 5 adopt r" 

III. Who may give in adoption and who may be given ? 

IV. Who may be taken in adoption ? Qualifications for being adopted. 

' V. Formalities and ceremonies necessary for a valid adoption. 

VI. Effects of adoption on the status and heritable rights of the adopted. 

VII. Effects of an invalid adoption, and litigation relating to adoption. 

VIII. Kritrima adoption, adoption by non-Hindus, and special forms of 
adoption. 



LECTURE V. 


CAPACITY OF MALES TO ADOPT. 

Capacity of males to adopt, unrestricted in ancient law— Bishis dissuade adoption l>y orid 
having a begotten son — Nanda Pandita’s view — Assent of the existing sou — Double or 
plural adoption not prohibited — European authorities— v. Consent 

of existing son — Subsequent ratification — Story of Dovaruta — Usage of doable adop- 
tion— Simultaneous adoption, a device to evade Ruiigama*8 case — Simultaneous adoption 
held invalid— Distinction between sinmltanoons and successive adoptions — Second adop- 
tion on death of first — Subsequent death of the first does not validate second— ‘Is second 
adoption absolutely void ? — Pregnancy of adopter’s wife — Existence of a son in embryot 
no bar to adoption — Existence of missing son— Of son adopting religious order — Of 
disqualified son — Of son renouncing Ilitidaism — Of grandson and great' grand son — Of 
brother’s or daughter’s sou — Adoption by bachelor or widower — By a person in religions 
order — By a disqualified person — By an outcasto — By an idiot or a lunatic — By a man in 
eT>tremis — By a leper — By a minor — Adoption during pollution — Effect of agreement not 
to adopt —Father’s power to restrain son’s capacity — Wife’s assent. 

Unrestricted capacity of males to adopt, in ancient times, and the 
religions duty of having ^ son. — Capacity to adopt a son, according to 
ancient law, was co-oxiensive with the right of owning and holding property. 
Adoption consisted, as wo have already seen, in a transfer of parental dominion 
over a son, and founded upon the principle that a man could, like ordinary things, 
bo the subject of proprietory right, and that parents became, in a natural 
mode, the master of the person of their children ; and any person who was 
entitled to acquire and possess property in his own right, was also competent 
to liave as many sons by adoption as he liked or had the means of securing. 
Males that were sui juris possessed an unlimited right in this respect, but 
females who held a lifelong status of pupilage and dependence could have 
only a qualified right, and their present capacity in this respect remains un- 
changed, as wc shall see in the next lecture. A careful consideration of the 
eleven descriptions of subsidiary sons proves, as I have already told you, that 
the fact of a man being possessed of a son could be no bar to his having a 
secondary son, for such a man might have a Kanina or a Guddhaja son. And 
this must have been the state of the law so long as the twelve descidptions 
of sons were recognized ; and I may remind yon they were recognized by tho 
Mitakshara and tho Dayabhaga the two leading commentaries respected in 
other matters as most authoritative by the two schools respectively. The oHginal 
principle of adoption, which was unconnected with religion, still subsists, at 
least as a survival ; and the capacity to adopt, tested by that principle, is 
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purely a secular one, and it may accordingly belong to every man capable of 
accepting property, be he a minor or a bachelor or a widower, — a view adopted 
by some writers, as we shall presently see. But this secular right should be 
distinguished from the religious duty of having a son. I have already told 
you at great length that the sages discourage the affiliation of secondary sons, 
throw the secular aspect into the shade, and impress a new character on the 
relation between father and son by thrusting into prominence its spiritual 
aspect : they make it a religious duty for every man to espouse a wife and 
become a householder or Grihastha for the purpose of having a son of tho 
body, and they recommend affiliation of a secondary son only in case of failure 
of a real legitimate son. Accordingly in this respect, the primary religious 
duty imposed upon man is to seek for a son of the body by becoming a house- 
holder on marriage ; and if he fails to got a son, he is then both entitled 
and bound in tho religious view to adopt one as a substitute for the primary 
son : and in this view a bachelor is incompetent to adopt. This distinction 
of the civil and the religious right of adoption should be kept in view, as it may 
throw some light on certain points. It should moreover be remembered that 
though adoption of a son resembles acceptance of a chattel, yet the former 
differs very materially from the latter in this important particuhir, that an 
adoption fixes the adoptive father with grave liabilities ; as for instance, a person 
governed by the Mitakshai*/l reduces his right to ancestral property by adopting 
a son, who at once becomes his co-heir with co-equal right to property of that 
description. It is therefore necessary to bear in mind while considering the 
capacity of a person to adopt, that an adoption is not the performance of a mere 
religious duty, nor an acceptance of an ordinary gift, but is also a transaction 
seriously affecting his property. 

Sages dissuade one having a real son from adopting.— The rishis 

recognized, as we have already seen, the ancient usages relating to sonship, 
though much disapproved, and some severely condemned by them. They did 
not prohibit tho affiliation of any description of son, nor did they forbid adop- 
tion by a man having a real or secondary son. But they discouraged affiliation 
of a secondary son by a person having a real legitimate son. Thus Atii says,^ — 

“ By a sonless man alone should a substitute of son be always made : with 
some one resource, for the sake of funeral cake, libations of water, and exequial 
rites.” So Manu declares,® — “A son of any description should anxiously be 
adopted by a sonless man, for the sake of funeral cake, libation of water and 
exequiitl rites ; and for tho celebrity of his name.” For tho pui'pose of correctly 
understanding the meaning of these texts, you should bear in mind the dis- 

* Dattaka-MimanBa, 1, 3; Dattaka-ChandrikB, 1, 3. 

* Dat.-Mim., 1, U ; Dat.-Clmnd., 1, 3 ; not found in tho present redaction of Munn, but 
SCO ix^ 180 . 
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tinction between ‘ son ’ and ‘ substitute of son.* Tho primary meaning of the 
word puttra is a real legitimate son,^ and the term “ substitute of son ” means 
any one of the eleven descriptions of secondary sons who are declared substitutes 
of puttra^ that is to say, of tho Aurasa or real legitimate son. Thus Manu 
says,® “ These eleven descriptions of sons, beginning with the Kshetraja or 
appointed wife’s son, as have been described above, are declared suhstitiUes of 
Puttra or son, so that failure of exequial ceremonies may not happen.” So also 
Vrihaspati declares, — “Of tho thirteen sons, who have been described by 
Manu, in their order, the Aurasa and the Putrika are the cause of lineage ; but, as 
linseed oil is substituted by the virtuous in the absence of clarified butter, so arc 
the eleven sons substituted in default of tho Aurasa and the Putrika.”^ It follows 
therefore by necessary implication that they are substitutes for the real legitimate 
son. The foregoing two texts relating to the duty of adoption by a sonless man, 
contain two rules, one of which is positive and directly expressed, and thii other 
is negative and necessarily implied ; they enjoin a sonless man to adopt a sou, and 
therefore by implication forbid a man having a son to do tho same. Both the 
positive and the negative rule, however, must be taken to bo of the same 
character ; and therefore as you cannot construe the duty of adoption by a sonless 
man into a legal obligation, for you do not compel every sonless man to adopt 
one, neither can you legally prevent a man having a son from adopting another ; 
since, if one of tho rules be of moral obligation, tlie other also must be of 
tho same character, the two being intimately connected with each other. Hence 
the meaning of the above passages of Manu and Atri, and of other texts to 
that effect is, that a man having a son of the body in existence should not adopt 
a son; they cannot properly be construed to forbid a second adoption by 
one having the first adopted son in existence, or to inviulidatc such second 
adoption. 

Napnda Fandita prohibits adoption by one having a son of the 

body. — Bef erring to tho above text of Atri, Nanda Pandita observes that the 
word ‘ sonless ’ {aputra) indicates one to whom no son was born or whose son 
has died,^ and that the particle ‘ alone ’ in the phrase ‘ by a sonless man alone,’ 
signifies the incompetency of a man having a son, to adopt. Taking these 
remarks together with the explanation given above, it appears clear that he 
means to prohibit adoption by a man having a real legitimate son. If any 
doubt bo •entertained as to the con’cctness of that meaning, it is set at rest by 
what the author says in another place with regard to the relative rights of a 
real son and a son adopted notwithstanding the former’s existence — “ The 

* Leoturo II, p. 58. ^ Dut.-Mim., 1, 4. 

» Mann, IX, 180. * Dat.-Mim., 6, 12. 

” Vrihaspati, citod in Dattaka-Chaudrika, 1, 8. 
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meaning is, that if a real legitimate son exists, the adopted son is not a sharer 
of the wealth : for, in the affiliation of a son, the non-existence, oven of an aurasa 
son is an essential condition.” The Dattaka-Ohandrika also appears to express 
the same view.^ 

Except with the consent of the real legitimate son.— But in laying 
down the above rule, Nanda Pandita had to meet a weighty objection, since 
his rule is opposed to the indication of law, afforded by the instance of adoption 
of Devarata by Visvamitra already father of a hundred sons, recorded in the 
Aiiarcya Brahmana, a portion of the Vedik literature. He at first attempt- 
ed* to explain away the difficulty by contending that the foregoing passages of 
Atri and Manu are sufficient to override that exceptional instance ; but being 
pressed apparently by his pupils* concluded* by saying that if you contend 
that greater respect is due to the canon of construction according to which an 
indication furnished by direct revelation (Sniti) is of higher authoiity than a 
revelation inferrible from passages of Smriti, then I accede that, lot a man 
possessed of a son, adopt one with the sanction of the former, on account of the 
indication afforded by a passage of the same direct revelation in which tho 
instance in question is recorded. 

Neither sages nor commentators prohibit an adoption in the life- 
time of an existing adopted son. — There cannot bo any doubt that tho 
word imttra which, according to the sages as well as to the commentators, 
primarily signifies a real legitimate son, is also sometimes used so as to mean the 
secondaiy sons. Hence the reasonable mode of interpretation would be that in tho 
absence of anything contrary to the subject or context, the pidtra must be 
taken to mean a real legitimate son. The Dattaka-Mimansa invokes the well 
known canon of construction, namely, ‘‘ In a precept, the sense of a term is 
not secondary,” for supporting his view that the word ‘ father ’ in a certain 
precept means the real and not the adoptive father and in another place* 
Nanda Pandita contends that the term puttra in a certain text must he taken 
in its primary sense of a real legitimate, and not in the secondary sense of an 
adopted, son. Accordingly, in all tho precepts relating to the incapacity for 
adoption, the term ‘ sonless ’ must mean “ destitute of a real legitimate son ;” 
and this meaning is also supported by the context itself ; for in the proposition 
^ a puf/ra-less man shall adopt a substitute of <pnttra^ the word puttra appears 
to import tho same meaning in both places, and in the second instance*it cannot 
but be taken in the sense of a real legitimate son. But it must be admitted 
that cations of construction, and arguments like the above, are not always the 

^ Dat.-Chand., 1, 3-8. Dafc.-Mim., J, 12. 

^ Dat.-Mim., 1, 10-11. » Dattaka-Mim., 6, 28. 

• Indicated by the word iu tb© original, • Idem, 2, 40. 
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safest guide in ascertaining the real views of the rishis, unless they arc con'o- 
borated by other circumstances. In the present instance, however, the above 
meaning is supported in various ways. The sages who recognized eleven de- 
scriptions of substitutionary sons, could not lay down that a man having a 
secondary son shall not liavc another, when the having such a son did not in 
several instances, depend upon his will. Besides, many sagos recommend and 
praise the possession by a man, of many sons. Thus Atri says, — “ The departed 
ancestors of a man long that many sons may be born to him, hoping that even one 
may go to Gaya;** and to the same effect are passages in Vishnu and Vrihat- 
Pariisai'a ; while Vrihaspati and Likhita declare, — “ Many sons arc to be desired, 
so that even one may travel to Gaya.*’^ No doubt, the former passages expressly 
refer to begotten sons, but the latter, in which the words are general, cannot be 
taken to imply the same meaning. Besides the reason of the precept applies as 
well to adopted as to begotten sons. It may be said that to have more sons than 
one is a spiritual luxury : but why should a man be debarred from having it, 
if he can afford to secure that luxury ? Hence in whatever way you consider 
the subject, you caunot couclude that the sages prohibit plurality of adoptions. 

The commentators on the law of inheritance, also, do not appear to have 
introduced any restriction of that kind. As to the Mitaksliara and the Daya- 
bhaga, Avhich deal with partition of heritage between the different descrip- 
tions of secondary sous, and with their I’espective shares, it is clear that the 
idea did not occiu' to their authors that a man could have only one secondary 
son, and not more than one living at the same time. We may therefore 
leave out. of consideration other commentators of the same kind, and con- 
fine our attention to the Dattaka-Mimansa and the Dattaka-Chandrika. The 
following passage of the former work shows that a second adoption is not 
invalid by reason of the existence of the first adopted son: — “Next, should 
ail Aurasa and a Dattaka, or should a Dattaka and a son adopted without 
observance of the prescribed form be co-existent, the same author propounds 
succession to the estate, — ‘ Him existing, — a son being created ; and a Dattaka 
existing, one being adopted without observance of the proscribed form ; 
that estate is his, who is master of the father’s wealth by Jiis status. — Tho 
meaning is that, ‘ him, ’ z. c., the real legitimate son ‘ existing,’ whatever son 
is created by acceptance and so forth ; of these, to him only, who is master 
of tho father’s wealth ‘ by his status,’ t. e., by bis own status, — does that 
estate belong; not to the other; if a real legitimate son exist the adopted 
son is not a sharer of the wealth ; for, in the affiliation of a son tho nott-exist- 
ence even of real legitimate son is an essential condition. Likewise, the 
meaning is, ‘a Dattaka,* z. e., one adopted according to the prescribed form, 


For reference to these texts, see Lecture I, p. 20, note 2. 
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‘ existing/ should a son ‘ be adopted mthout observance of the prescribed form : * 
of the.se also, the Dattaka only is sharer of the estate, not the son adopted 
•without observance of the prescribed form, for the prescribed form alone 
produces the filial relation.’*^ According to this passage the conditions of a 
valid adoption ai’o the non-existence of a real legitimate son, and the observance 
of the prescribed form discussed by the author in the next preceding section. 
It follows, therefore, by necessary implication that, if one Dattaka son being 
in existence, another son be adopted with the observance of the prescribed 
form, such adoption is perfectly valid. After discussing the formalities for 
adoption, the author concludes* : — “ Therefore, the filial relation of these five 
sons proceeds from adoption only, with the observance of the form prescribed 
by citlier Vasishtha or Saunaka ; not otherwise and later on ho observes,® — 
“ It is therefore established, that the filial relation of adopted sons, is occasioned 
only, by the sacramental ceremonies ; of gift, acceptance, burnt sacrifice, and 
so forth, should either be wanting, the filial relation oven fails.^’ These passages 
clearly indicate that the observance of tho prescribed forms of adoption creates 
change of paternity and filial relation. The author of the Dattaka-Chandrika 
also appears to entertain the same view for ho cites tho same text in support 
of the propositions, that a son adopted when an Aurasa son exists is not entitled 
to a share, and likewise a son adopted without observance of tho prescribed 
ceremonies, also, is not entitled to a share ; but he as well as Nanda Pandita 
maintain that the latter is entitled to wealth sufficient for his marriage. On a 
consideration of these passages, the question naturally suggests itself, — Jly 
what right does he become entitled to his marriage expenses ? The real view 
entertained by these authors appears to be that more gift and acceptance are 
not sufficient for a perfect adoption, which, according to them, requires the 
observance of the prescribed ceremonies ; and without them, tlie adoption is 
imperfect but not absolutely null and void. The son adopted becomes the 
adopter’s sou, but like a son adopted from a different tribe,® is inferior in status, 
and as such is excluded from participation of the estate, though entitled only 
to maiT’iage expenses and to maintenance ; since he cannot confer spiritual bene- 
fit. It should, however, bo mentioned hero that in the course of the arguments 
advanced by Nanda Pandita for refuting the position that a fraternal nephew 
becomes a son without adoption, he observes that the singular number in the 
compound word, ‘ a substitute of son,’ in Atri’s text, — (By a sonless ilian alone 
should a substitute of son be made) — is significant, and implies the unity of 

* Dattaka-Mimdnsa, 6, 1-4. Tho above rendering is slightly different from Sutherland’s. 

* Dattaka-Mirndnsa, 5, 50. 

• Idem, 5, 56. 

♦ Dattaka-Chandrika, 6, 3 ; Dat.-Chand., C, 3 ; Dat -Mim., 5, 45-46. 

• Dat.-Chand., 6, 4 ; 1, 14 j Dat.-Mhn. 
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the object of adoption. But this observation taken together with the context 
appears to be directed against simultaneous adoption by the same person, of 
more sons than one, and not against successive adoptions.^ There are again, a 
few Sanskrit writers of inferior note,® who take the word ‘ sonless ’ in the above 
text in the general sense of ‘ destitute of any description of son,’ and maintain 
that a person having an adopted son cannot adopt another. It should moreover 
be observed that neither Nanda Pandita nor any other previous commentator 
does expressly say that a person can adopt a second son, when the first adopted 
son exists. But looking to the past history of sonship, the absence of such 
express provision does not raise any difficulty. Some later writers, however, 
have expressly dealt with this matter. Jagannjitha is of opinion that the adop- 
tion of a son given, although a son of the body be living, is valid and he shall 
be entitled to a third share in the same manner as a given son, subsequently to 
whose adoption a son of the body is born.^ 

Difiference of opinion between European authorities.— The European 
authorities who spared no pains to come to a correct conclusion on all points 
of Hindu law, laboured under great difficulty ; they were neither familiar with 
the actual customs of the people nor acquainted with all the works on law. 
Most of them had to depend on the translations of the few Sanskrit books 
and on tlie opinion of Pandits. The translations are sometimes vague, and can- 
not always exhibit the force and exact meaning of the original ; and the Pandits, 
like other experts, could not be found to agree, though the preponderance 
of their opinion was in favour of plural adoptions. It is tlierefore natural that 
there should be a difference of opinion among the European authorities on 
a question like the present. The misconception appears to have mainly arisen 
from a want of discrimination between the two meanings of tlie word puttra 
rendered into ‘ male issue, issue or son,’ and assumed to include both begotten 
and adopted sons in the texts bearing on the subject. The Hindu law of adop- 
tion again is a survival of an ancient usage, and could not commend itself 
at all to civilized people, were it not in some degree beneficial to those that 
are its subjects; and considering the serious consequences of an adoption 
on the status of the infant who is for ever severed from all his relations in the 
family of his birth, any one would naturally feel inclined to construe the law 
most favourably to him, so as to guard his interests in the family into which 
he is admitted. Abstractly thinking, unrestricted power of adoption is likely 
to be most prejudicial to the first adopted son, and may operate with gi*eat 
hardship ; for, the natural safeguards of love and affection being wanting in 

^ Seo W. Maonaghten’s Hindu Law, Vol. II, 181 ; case VU, on Adoption. 

* Dattaka-Tilaka ; seo Dattaka-Siromani, p. 30, and I.cclnro IV, p. 126. 

• Colebrooko^s Digest, Vol II, p. 393 (Madras edition). 
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his case, if be incnv the displeasure of the adoptive father, it may be followed 
by a second adoption reducing his rights and interests if not superseding him 
altogether. The manner in which Roman fathers treated their adopted sons 
might have some share in influencing European opinion on this subject.^ Thus, 
there being cogent primd facie reasons against tho power of double adoption, 
there is an instinctive opposition to it. Those that are against double adoption 
have come to regard the power of adoption as a special gift of law, and require 
express authority conferring such a power. But the correct view appears to bo 
quite the other way ; for the power of adoption, like the power of holding 
property, is not the creature of the Codes of Hindu law ; and unlimited capacity 
in these respects is assumed in all tho Sanskrit treatises on law. But the law 
simply professes to impose restrictions regulating the power. You cannot 
therefore impugn the validity of an adoption unless you show that it violates 
an express restriction. Accordingly those that maintain the lawfulness of double 
adoptions, say that there is no authority prohibiting it. The difference of 
opinion amongst the European authorities on this point, is due, to this funda- 
mental difference of doctrine. The majority of them think that double 
adoption is invalid, because there is no express authority recognizing it ; and this 
view has been adopted by tho Judicial Committee. I may tell you here 
that all the passages of the two leading treatises, bearing upon the question, 
do not appear to have been noticed by the European authorities. I need not 
point out the divergent opinions on tho subject, nor earlier cases on the same, 
as they have all been noticed and discussed by the Lords of the Judicial 
Committee in the leading case on this point, and I am just going to cite the 
part of the judgment bearing on the question of successive double adoption. 

Successive double adoption held invalid by the Privy Oouncil. — 

llnngama v. Atchama^^ was tho first case going up to tho Privy Council, in 
which the question aroso “ as to the validity of a second adoption, the first 
adopted son still existing, and remaining in possession of his character of a 
son.” The facts in this caso were that one Vencatadry, together with his wife 
adopted a son named Jaganatlia, then mairied another wife, and together with 
her adopted Raman adlia when the one first adopted was existing. It was 
held that the adoption of Ramanadha was invalid, and their Lordships deliver- 
ed the following decision on that important question : — 

“ This appears to have been long a point of great doubt in Hindu law, 
and is stated by the judges in this case, to be unsettled. 

“<rhrce classes of authority have been referred to : — First, the opinion of 
the Pundits, appearing in the coarse of the proceedings ; secondly, the native 

* See Sootrngun Sutputty v, Sabitra Dye, 2 Knapp's Uoports, p. 287 j 6 W. R., P. C., 109. 

• Rangama v. Atchama, 4 Moore’s I. A., 1 5 7 W. R., P. C., 67, 
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anthorities, as found in the Hindu treatises ; and thirdly, the European 
authorities. 

‘‘First. As to the Ptindits ; there is considerable difference of opinion 
amongst them. If the appellant’s evidence is to bo believed, a number of 
Pundits^ and learned men, gave their opinion against the validity of the adop- 
tion, to Vencatadry, in his lifetime, and this at a period when their bias 
would probably be, to favour the wishes of the powerful Raja who consulted them. 

“On the death of Vencatadry, there is a certificate signed by one hundred 
and forty Brahmans, that the adoption of Ramanadha was invalid. But as this 
was an opinion produced by Jaganadha, then in possession of the estate, but 
little weight is due to it. 

“ On the other hand, in 1818, before the institution of this suit, by Raina- 
nadha, the Northern Provincial Court took the opinion of tlieir own Pundit, 
and of the Pundits of the Centre and Southern Division of the Courts on these 
questions : — 

“ ‘ 1. Is a person having, conjointly with a wife, adopted a son, and there- 
after being displeased with her, and marrying a second wife, authorized by 
Hindu law, jointly with her, the second wife, to adopt a son ? 

“ ‘ 2. A person adopting a son, having for any reason, adopted a second 
son, is the former or the latter heir to the estate of the adopting, or are both 
sons entitled to share the same ?’ 

“ Those Pundita, being at a distance from each other, giving separate 
opinions at some intervals of time, without, as it appears, any communication 
between them, all agree in holding, that the second adoption is good, and that 
both sons are equally entitled to inherit. These opinions seem to be as free, as 
any opinion can be, from suspicion of undue influence. 

“ When the case came before the Sadder Court, two of the Ptmdits con- 
sulted were in favour of the adoption, and one against it. The reasoning of 
the two Pundits in favour of the adoption is certainly very unsatisfactory; 
but still, so far as the law is to bo collected from the opinion of Pimdits, to be 
found in this case, the preponderance is in favour of the adoption. 

“ These opinions, however, are by no means conclusive, and appellants 
contend, that the native authorities, upon which they arc founded, are strongly 
against the validity of second adoption. 

“ These authoHties, like the opinions of the Pundits, are not reconcileable 
with each other. 

“ In the Digest of Hindu Law, on Contracts and Succession, with Com- 
mentary by Jagannatha, translated by Mr. Colebrooke, the question is discussed 
and treated as one on which a difference of opinion prevailed. The most 
material passages of the Treatise are found in pages 386, 389, 395, 397. The 
author holds the better opinion to be, that an adoption is valid, although a 
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previously adopted son, or even a natural bom son, be already in existence ; the 
main foundation of that opinion being an ancient text. * That many sons are 
to be desired, in oi*der that one may travel to Gaya.* 

“ It was attempted, in a most ingenious argument, on behalf of the 
appellants, to reconcile this authority with others, apparently of a different 
tendency, by showing that the author intended, not that many sons of the same 
description might be adopted, but that he referred to sons of different descrip- 
tions, of which there were twelve, recognized in the remote ages of Hindu 
antiquity, though only two are now allowed ; the son given, and the legitimate 
son. Another suggestion was, that the author intended only that the second 
adopted son may have the rights of a son, in the event of the failure of the 
existing issue, natural or adopted. 

“ We find great difficulty in adopting either of these suggestions. At the 
same time it must be owned, that the doctrine is not veiy clearly stated, nor 
very easily to be reconciled with some of the authorities to which it refers ; 
and with respect to the right of inheritance of the second son, we rather 
collect the author’s opinion to be, that the second son would succeed, as in tho 
case of a son well adopted, by one having no issue, to whom a son is afterwards 
born, viz.^ to one-third only of his father’s estate. 

“ Whatever, however, may be the effect of this practice, its authority is 
far outweighed by two other Hindu w^orks, expressly on the subject of adop- 
tion, the Dattaka-Mtmansd and the DattaJea-Chandrika, 

“ Tho first passage sec, 1, plac. 3, in the former of these works, is the 
citation of a text of an ancient sage, AtH, in these words : 

‘ By a man destitute of a son, only, must a substitute for tho same always 
be adopted.’ This, perhaps, standing alone, may be lield to mean that upon 
such a one only was it incumbent to adopt a son. The commentary, however, 
excludes this construction, for it says, sec. 1, plac. 6, ‘ By a man destitute of a 
son only. The incompetency of one having male issue is signified by the term 
only in this passage.’ The author then, after quoting a text from Manu, much 
to tho same effect with that cited from Atri, observes, that the instances of 
adoption, by certain illustrious persons, of sons, although they already liad 
male issue, must be considered as exceptional cases, and not as generally 
authorising the act. In the next paragi*aph (12) the author seems to concede, 
that a second son may be adopted, with the sanction of the existing issue. 

“ The Dattaha-Ghandriha (sec. 1, plac. 3) cites the same text from Atri and 
Manu^, and puts the same construction on them, as the IJattaka-Mlmamd, 

“ We think that these treatises are more distinct than the work of Jagan- 
natha : they arc written on the particular subject of adoption ; they enjoy, as 
we understand, the highest reputation throughout India ; and their weight is 
strong against a second adoption. 
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“ In the ordinances of Mann, translated by Sir William Jones, we find tliis 
passage, in page 318 : ‘ He, whom his father, or mother with her husband’s 

assent, gives to another as his son, provided^ the donee have no issue, is con- 
sidered as a son given.’ 

‘‘ In the Vivadarnava Sctu, translated by Mr. Halhed, ch. XXI, sec. ix, 
the proposition is distinctly stated, “ He who has no son or grandson or gT*and- 
son’s son * or brother’s son, shall adopt a son ; and while he has one adopted 
son, ho shall not adopt a second.’ 

“If we are to form our opinion of the law, from the effect of these authori- 
ties, we can have no hesitation in coming to a conclusion adverse to the validity 
of a second adoption. 

“ At the same time it is quite impossible for us to feel any confidence in 
our opinion, upon a subject like this, when that opinion is founded upon 
authorities to which we have access only through translations, and when tJie 
doctrines themselves, and the reasons by which they arc supported, or impugned, 
are drawn from the religious traditions, ancient usages, and more modern habits 
of the Hindus, with which we cannot bo familiar. 

“ It is satisfactory, therefore, to find that, under the third head to which 
we have adverted, the European authorities, thci'e is much assistance to be 
derived from the labours of those who have investigated the subject, with all 
those advantages of familiarity with the laws and languages of Hindustan, 
in which wo are necessarily deficient. 

“ Here, unfortunately, as everywhere else, there is some discrepancy in the 
authorities. 

“ Sir Thomas Strange, in his Elements of Hindu Law, Vol. T, p. 78 (2nd 
edition,) expresses himself as follows : — ‘ In general it is in default of male issue 
that the right is exercised, issue here including a grandson, or gi’cat-grandson. 
But as there exists nothing to prevent two successive adoptions, the first having 
failed, whether effected by a man himself, or by his widow or widows after his 
death, duly authorized ; so, even when the first subsists, a second may take 
place, such having been the pleasure and will of the husband ; upon the 
principle of many sons being desirable, that some one of them may travel to 
Gaya, a pilgrimage considered to be particularly efficacious in forwarding 
departed spirits beyond their destined place of torture *. In support of these 
propositions, he refers to two cases, Shamchunder v, Narayni Uebi (1 Ben. 
Sud. Dew. Rep., 209) which was decided in 1807 ; and Goureepershad Rai v, 

• 

‘ The literal meaning of the original of this clause is “ in distress ** ; most commentators 
explain it as meaning ** at a time of famine and the like,” whilst some add “ or the giver 
being sonless,” but it can by no means be put as a condition, and even then the word 'son- 
less * means, destitute of a real son. The original is one word, namely, 
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Mttssuinmat Jymala (2 Ben. Sud. Dew. Rep., 13(5), which was dccicled 
in 1814. 

“ Now, the first of these cases decided only that a second adoption is valid, 
when the first adopted son has died without issue ; a point of law which is not 
disputed. In the second case, a man having two wives, gave authority to each 
of them, to adopt a son. One of them made the adoption. He himself, 
together with the other wife, afterwards made an adoption ; and it was finally 
held, that the two sons were entitled equally to inherit to the husband. 

“ This was a very peculiar case : it certainly seems to assume the validity 
of a double adoption ; but the doubts in the case seem to have been, rather as 
to the effect of the second adoption, by the husband himself, in revoking the 
authority given to the wife, than on the validity of a second adoption, while a 
first adopted son is living. This decision is also stated by the Court, to he in 
conformity with the preceding case of Sliamchunder v. Narayni Dcbi, which, in 
truth, for the I'eason already mentioned, it in no degree suppoi-ts. 

“These, wo believe, are the only European authoiities referred to, on 
behalf of Ramanadha. With reference to these cases, it may be observed 
that they have never been considered as settling the law upon this subject. 
In a note to tlio case of Narayni Debi v, ITirkishor Rai (1 Ben. Sud. Dow. 
Rep., 42), which, it seems, was supplied to the reporter by Mr. Oolebrooke, 
the translator of Jagannatha’s Digest ; he states the point as one of doubt, and 
on which, althongli the authority of Jagannatha was in favour of the adoption, 
the weighty authority of the Dattaka-GIiafidrika was the other way. 

“ Every European, without any exception, as far as wo have any information, 
who has since examined the subject, has come to a conclusion adverse to the 
second adoption. In a note to Strange’s Elements of Hindoo Law, Vol. II, 
p. 85 (2nd edition,) the law is thus stated by Mr. Sutherland, a very high 
authority : — ‘ A Hindoo cannot have legally adopted children ; a son legitimate 
or adopted existing, any subsequent adoption would bo invalid ; at least the 
son so adopted could not inherit.’ 

“ In Mr. Sutherland’s Synopsis of the Hindoo Law of Adoption, p. 212, 
he thus expresses himself : — ‘ The primary reason for the affiliation of a son, 
being the obligatory necessity of providing for the performance of the oxequial 
rites, celebrated by a son of a deceased father, in which the salvation of a Hindoo 
is supposed to depend, it is necessary that the person proceeding to adopt 
should be destitute of male issue capable of performing these rites. By the 
term iesue, the son’s son and grandson are included. It may be inferred, that 
if such male issue although existing, were disqualified by any legal impediment 
(such as loss of caste,) from performing the i-ites in question, the affiliation of a 
son might legally take place.’ 

“ In Mr. Steele’s Synopsis^of the Law>f Hindoo Castes, he states, p. 48 : — 
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* An adoption can take place only where, no begotten son or grandson exists, 
or whore the begotten son has lost caste.' Again at p. 52 : — ‘ In the case of the 
death of an adopted son (and total loss of caste is considered equivalent to 
death), another may be selected and given in the same manner; but a 
man, after adopting one boy, cannot adopt another, at the desire of a second 
wife, &c. Only one adopted son can subsist at one time, B. S. (mit.*) It is 
true that the treatise pui‘ports to relate to the customs of the Provinces of 
Bombay ; but wo are not aware of a dilference between the different Provinces, 
on this point, though there appears to be some minor diffoi’ences, on other 
points of the law of adoption, and for this the last section of the MUdkshard 
is referred to. The last paragraph, in this page seems to bo the statement of 
different opinions collected from different quarters, and, as might be expected, 
not very well agreeing with each other. 

“ But by far the most important authority is Mr. William Macnoghten, 
whose Principles and Precedents of Hindoo law were composed, as appears from 
the preface, after collecting all the information that could be procured from all 
quarters, and after a careful examination of all the original authorities and 
of all the opinions of the Pundits recorded in the Supremo Court, for a series 
of years. 

“ This work was published after his report of the two cases already re- 
ferred to, and of course he could not but be acquainted with them ; indeed, 
he refers to one of them. Now Mr. Macnaghten states the law, as he considers 
it to be, without the slightest doubt or hesitation. Ho says, Vol. I, p. 80, ‘ It 
is clear, that a man having adopted a boy, and that boy being alive, he cannot 
adopt another.’ And he examines the text, that ‘ many sons are to be desired, 
in order that one may travel to Gaya,’ and says that it applies only to natural 
born sons. 

“We are informed by our very learned Assessor, Sir Edward Ryan, 
that this work of Mr, Maciiaghten’s is constantly I’eferred to in the Supreme 
Court, as all but decisive of any point of Hindoo law, contained in it, and 
that much more respect would be paid to it, by the Judges there, than to the 
opinions of the Pundits, Upon the particular point in question, Sir Edward 
adds all the weight of his own high authority, concurring as he does entirely in 
the law, as stated in Macnaghten. 

“ The Judges in the Sadder Court state, that they are aware that this has 
been long considered a doubtful point, and they seem to proceed entirely on tlie 
opinion of the Pundits^ who favour the second adoption. • 

“ On examining the reasons assigned by those Pundits^ they rest upon two 
main points: — ‘First. The text that ‘many sons are to be desired, in order 
that one may travel to Gaya.’ ‘Second. Upon the doc ine, that he who has 
only ono son is to be considered as childless. 
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“ Now, the first of these texts is evidently out of the case, if Mr. 
Macnaghten’s explanation bo correct ; and as to the second, in referring to the 
passages on which the Pwidits rest, they manifestly relate, not to a person who 
receives a child, but to one who gives a child in adoption. 

“Upon the whole, therefore, for these reasons, (which, as the point is 
of great general importance, we have thought it advisable to explain very 
fully,) we have come to the conclusion, that the adoption of Ramanadha 
was not valid, and the judgment of the Sudder Court upon that point must 
be reversed.” 

This doctrine has necessarily been followed by all the Courts in India, ^ 
and re- affirmed by the Privy Council in the case of Qopeelal v. Mtisst, Chundra^ 
holee Bulwojee.^ 

Exception in favour of second adoption with consent of existing 

son. — The Privy Council in its judgment notices the concession made by Nanda 
Pandita in favour of an adoption made with the consent of an existing son, 
and proceeds to consider whether this exceptional rule could maintain the 
title of the second adopted son in that case. So, the authority of that rule 
was accepted and acted upon by the Privy Council, and it remains unaffected 
by any later decision. In the following passage their Lordships discuss the 
rule and its character : — 

“ Peeling the hardship of this case on Ramanadha, we have looked with 
some anxiety to see whether his title could be maintained, on the ground, that 
it was subsequently recognized by Jaganadha, and that such subsequent recog- 
nition might be considered equivalent to previous assent. 

“ We think it, however, impossible to maintain his riglit upon this ground. 
Supposing Jaganadha to have acquiesced, after he came of age, in the division 
of property made by Veiicatadry, it was an acquiescence on the footing of a 
right already assei'ted by the father, to exist in Ramanadha, and it does not 
appear that Jaganadha possessed all the knowledge, or was placed in the circum- 
stances which must exist, in order to make his ratification binding, even if we 
assume, what is not by any means clear, that such subsequent ratification 
would be equivalent for that purpose, in Hindu law, to previous consent.” 

Whether consent includes subsequent ratification ?— There is no 
instance of a second adoption with the previous consent of an existing son. 
Besides in cases of double adoption, the one first adopted is generally an 
infant when the second adoption takes place, he is therefore legally incapable of 
giving his assent to a transaction which is manifestly prejudicial to his interests. 

* Joy Chnnder Eau w. Bhyrub Chunder Ban, Bengal, S. D. A. B., 1849, p. 461 ; Sndapimd. 
Mabapatter v. Bonomallee, I Marshall, 317. 

* Gopoelal v. Mnsst. Chundrabolee Buhoojoe, L. B., S., I. A„ 131 ; 11 B. L. R., 391 ; 
19 W. E., 12. 
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Cases of subsequent ratification by conduct are sometimes found ; and if such ratifi- 
cation be equivalent to the consent which, according to Nanda Pandita, legalizes 
the second adoption, it may prevent great hardship on the second adopted son 
whoso adoption after a series of years may be declared invalid by reason of the 
existence of a son at the time of his affiliation. The Privy Council, howovet, have 
left that question undecided, though it is somewhat important. I may therefore 
add a few explanatory remarks upon it. The whole matter depends upon the 
Vedik story^ of Sunalisepha’s adoption by Visvamitra, which compelled Nanda 
Pandita to concede the validity of an adoption made during the life of an exist- 
ing son, and from which ho deduces the condition consisting in the existing son’s 
assent. It would not, therefore, be out of place to relate here shortly the story 
itself, which throws some light on this point as well as on certain others. 

Story of Sunahsepha Devardta’s adoption supports the affirmative.— 

The story of Devarata’s adoption as given in the Aitareya Brahmana, and 
Vasishtha’s Code may be briefly stated thus : — Rdja Harischandra made a vow 
to the god Varuua, that if he got a son by his favour he would offer the son 
as a victim to that god. A son was born to him, but as he was unwilling to 
sacritice the son, ho postponed the fulfilment of liis vow on one pretext or 
another, and at last the god consented to his proposal of sacrificing a secondary son 
in lieu of his begotten child. For that purpose he purchased Sunahsepha the 
second son of Ajigarta, who had three sons; the first son being dearest to the 
father and tl^ third and youngest son being so to the mother, they sold the second 
son, who became a son bought to the Raja. A sacrifice was commenced in 
honour of the god, and Sunahsepha was tied to the sacrificial post: but when 
everything was ready for slaying him as victim, he began to chant a hymn 
praising a certain god who appcai'cd and directed him to praise another deity ; in 
obedience to the direction he sang another hymn praising that god, who appear- 
ed and advised him to adore some other god ; this process was repeated and 
he chanted many hymns in honour of different gods, which you will find compiled 
in the Rigveda and recorded in his name as the rishi of them, and the last of 
which was addressed to the god Varuna, to appease whom he was to be slain. 
The god appeared, spared his life and released him from the bondage. Su- 
nahsepha thenceforward acquired the name of Devarata which is equivalent, 
as Professor Max Muller says, to ‘ Theodotus.’ Sunahsepha was then requested 
by the priests who were struck with his extraordinary power of composing ex- 
tempore hymns for pleasing the gods, to assist them in completing the sacrifice, 
and he exhibited his remarkable skill in that respect. After the completion of 
the sacrifice he sat on the lap of Visvamitra one of the officiating priests, 
according to the story as given in the Aitareya Biuhmana. This, taken together 

* This is not a Pauidnik story as is sapposed by Mr. Mayne, § 97, of his valuable work on 
Hindu Law. 
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with what follows no doubt, indicates that he thereby offered himself to become 
his son and was accepted as such. But Vasishtha supplies an intermediate 
episode; while describing the self-given son, the sage remarks, — “ That is ex- 
plained by the story of Sunahsepha. Sunahsepha, forsooth, when tied to the 
sacrificial stake, praised the gods ; then the gods loosened his bonds. To him 
spoke each of the officiating priests, ‘ lie shall bo my son.* He did not agree to 
their request, then the priests came to the agreement, ‘ He shall be the son 
of him to whom he offers himself.’ Visvamitra was the Hotri priest at that 
sacrifice. lie became his soii.”*^ — Then, according to the story as in the Aitareya 
Brahmana, his natural father requested him to come back to his family, but he 
rejected the offer. Sunalisepha then asked Visvamitra, that he, being a stranger 
by birth, what will be his position in his family as his son ? Visvamitra an- 
swered, that he will have the x'osition of his eldest or first-born son. There- 
upon he asked Visvamitra to declare this in the presence of his existing sons, 
apparently with a view to prevent any future dispute. Whereupon he convened 
all his sons and directed them to accept Sunahsepha as their senior brother. 
Visvamitra had a hundred sons, of whom tho older fifty did not like the 
idea, and were in consequence cursed by their father ; but the younger fifty said, 
— “ What our father tells us, in that wc abide ; we place tliec (Sunahsepha) 
before us and follow thee.” The father being pleased by this answer, blessed 
these younger sons. 

Nanda Pandita cites* the passage containing the answer of tho younger 
fifty sons of Visvamitra, for supporting his view that the story of tho adoption, 
as related in the sacred literature indicates it to have been done with tho assent 
of his sons. His pupils, however, contended that that regards the giving to 
Devarata tho rank of eldest son ; and you arc now in a position to judgo 
whether the story suppoi*ts tho master or his pupils. Wo must, however, accept 
Nanda Paiidita’s view for our present purpose. Jlccause we arc concerned with 
the story solely with a view to see if it can throw any light on the question, 
whether the condition of an existing son’s assent for legalizing the adoption of 
another son, is satisfied by subsequent ratification of the existing son. Now, the 
story tells ns that the father’s act of adoption preceded the assent of his sons ; 
hence this is an instance of subsequent ratification. Therefore, the rule which 
Nanda Pandita deduces from the story, and which is couched in general 
words, should bo construed in tho light of the story well-known to him and 
his pupils. And by that light, it is clear that subsequent ratification is equi- 
valent ^0 previous consent in the present connection. 

Usage of double adoption by men having two wives —It is worthy 
of remark that the judgment of tho Judicial Committee in the case of 
liungama v. Atchama shows, that one important feature of the case was not 


> Vasishtha, XVII, 33-35. 


* Biittaka'Mimdnsa, J, 12. 
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presJentcd to the Court for their conauleration, namely, whether the fact that 
the first adoption was made conjointly with one wife and the second with 
another, had any bearing upon the question. The entire argument pi^o- 
ceeded upon the assumption that the wives were non-entities, and the adoptions 
were made by the husband alone. The power of females to adopt and the 
character in which they do so, arc matters that were necessary to be considered 
before a right conclusion could be arrived at in that case. I shall deal with 
them hereafter, but hero I allude to them as they may have some connection 
with the usage of double adoption by men having two wives. We find many 
instances of such adoption in Bengal, which would be sufficient to establish their 
validity apart from law, if not also to raise a doubt that the law itself has been 
misapprehended. It is often the practice amongst men who adopt, that when 
they fail to get a son by their first wife, they espouse another under the belief 
that the first wife is barren, and in the hope that the second will present them 
with a son ; and should this hope turn out to be false, they proceed to adopt. 
Now, they feel a great difficulty which might only be partially imagined by those 
unacquainted with the condition of a Hindu husband having two rival wives. 
His treatment of both the wives must be impartial at least externally, in order 
that he may live in peace. The Hindu religion requires a householder to perform 
religious duties, conjointly with his wife ; and that rule applies with greater 
force to a religious ceremony for having a son. But the Hindu ritual does not 
contemplate the association of more wives than one, with the husband for 
performing any religious rite ; and one wife alone appears to bo entitled to 
have the rank of the indispensable associate of her husband for the purpose of 
a religious ceremony. If a son therefore be adopted by the husband conjointly 
with his senior wife, ho becomes her son and a stepson to the junior one, and 
vice versd,^ This also affords a cogent reason why two sons should be adopted, 
one with each wife. The fiction of adoption, again, should imitate nature, 
but adoption of one son with two wives has no counterpart in nature. The 
course which appears to be just, proper and satisfactory to all parties, and 
which is accordingly followed in practice, is, that the husband cither adopts 
two sons, one with each wife, or adopts a son with one wife, and permits the 
other to adopt another son, or authorizes each of them to affiliate a sou. The 
danger to the first adopted son, which might be apprehended in case a man 
were permitted whimsically and capriciously to supersede or prejudice that 
son by adopting another, and which underlies the modern development of law 
on this point, is not sufficient to counterbalance the weighty considerations 
calling for an exception in such cases. The supposed injury to the first adopted 
son, also, is rather imaginary than real ; for, when we practically find that, 
as a general rule, rich men adopt poor men’s sons who can scarcely have 

^ Ktvahoosliuree Debia v. Greesh Chauder Lahoree, W. B., Gup. No., p. 71. 
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substantial advantages or prospects in the family of their birth, and sustain 
very little loss by reason of adoption into a different family, it is more than 
sufficient compensation to the first adopted son even if he gets half the estate of 
his adoptive father. 

It is, however, exceedingly difficult for a litigant to prove this usage to the 
satisfaction of a Ooui*t of justice because the practice of adoption itself being 
confined to a particular class, instances of the usage are to be collected from 
different districts, and it is almost impossible for a party to have the informa- 
tion about them and the means to prove them. But, the number of cases 
that come to the notice of experienced lawyers of the Bengal High Court may 
justify a fair presumption in favour of the existence of the usage, specially in a 
matter on which the law itself is doubtful. 

Simultaneous adoption a device to evade the rulingf in Rungama’s 

case. — When a rule of law concerning matters of a civil nature prohibits a 
transaction sanctioned by usage and founded on motives and feelings which the 
law cannot effectively control, the persons affected by it endeavour to evade the 
rule, and lawyers ap})ly their mind to devise means of doing the same. In 
this way, the Statutes of Mortmain gave rise to trusts in England,* and the 
usury laws in this country brought into existence the zur-i-peshgi leases.® The 
Privy Council decision in Rungama v. Atchama prohibiting a second adoption 
when the first adopted son is existing, was in fact a new rule of the same kind, 
and was felt as a grievance by sonless men having two wives, who were anxious 
to adopt two sons for giving them to each of his wives to bring up as her child ; 
and with a view to evade the rule, Hindu lawyers hit upon the device of 
simultaneous adoption of two sons ; for the adopter being destitute of male issue 
at the time of adoption, fulfilled the condition requisite for exercising the 
faculty of adoption, and as there was no restriction limiting the number of sons 
that could be adopted, it was thought that a dual adoption made in that way 
would be unexceptionable. Many adoptions are found in Bengal to have been 
made in that manner since the rule laid down by the Privy Council was 
adopted by the Sudder Court of this Province. 

Simultaneous adoption is held to be invalid. — But with respect to the 
capacity for adoption, the principle adopted by our Courts is that it is a creature 
of law, and its extent must rest upon express authority of law. Accordingly 
as there is no express authority recognizing the duality or plurality of adop- 
tions, excepting the passages praising the possession of many sons, one 
of whivjh cited in Rungama' 8 case was interpreted by the Privy Council 
to refer to begotten sons, siftiultaneous adoptions stand on the same foot- 

^ See Moneinothonanth Dey ti. Onoathanauth Dey, 2 Indian Jurist, N. S., 24. 

* 2 Blackstonc’s Commentaries, 328. 

• Dr. Hash Bihari Ghosh’s Tagore Lectures, pp. 225 — 227. 
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ing witli successive double adoption. Besides, if you take a coinvnou sense 
view of the matter, it would be most anomalous to bold that although a man 
cannot adopt two sons one after another, he is competent to do the same thing 
if he follows a different method. Such legal anomalies are not rare, but as 
the judges and the Hindus looked at the matter from different standpoints of 
view, the former could not sympathize with the device of simultaneous adoption, 
whicli has accordingly been held to be invalid. 

In 1865 two cases* were decided by Justice Phear in the original side of the 
Calcutta High Court in which the question of the validity of simultaneous ado])* 
tion, arose. The question is elaborately discussed in the first case, in which some 
evidence of usage was given which could not be satisfactory, and several learned 
Pandits were examined to explain to the Court the real meaning of the passages 
of the Dattaka-Mimansa and the Dattaka-Chandrika, bearing upon the capacity 
of a man to adopt moi'e sons than one. They said to the Court what I have 
already told you, namely, that there is nothing in those treatises prohibiting 
plurality of adoptions, and that the word “ soilless ” in the text of Atri, means 
one destitute of a son of the body, and it is understood in that sense by those 
commentaries. But the Court could not accept and act upon that interprciatiou 
which was opposed to the view of law taken by the Privy Council in liungama's 
case, and followed by the superior Courts here. It is a matter of regret tliat if 
any decision of the Judicial Committee on a question of Hindu law bo really 
based upon a misconception on account of the matoidals placed before it being 
imperfect, it becomes almost impossible to get it rectified. All cases do not go 
up to the Privy Council, and the I'uling is followed by the Judicial Courts, as 
neither the judges nor the lawyers, who have no access to tlio original treatises, 
can perceive any defect, until some time after the misconception is souglit to bo 
bought to the notice of the Court in a few cases in which large intci’csts arc at 
stake, and the parties happen to be properly advised, when it is considered too 
late to go behind the decisions. In the first of the above cases, Justice Phear, 
after having concluded his discussion of the authorities, by z'cforring to the 
previous decisions on double adoption, expresses his views in the following 
passage (p. 43) : — 

“ With these authorities before rao, can I entertain any substantial doubt 
as to the legitimate ness of the conclusion to which an independent consideration 
of the Sasters and the digests had led me ? I feel myself bound to hold that in 
Bengal while one adopted son is living, a second cannot he adopted. I 
am also further of opinion that the jjower to adopt rests solely upon the reli- 
gious necessities, so to speak, of the father, and is limited by them. It does not 

* Monemothonath Doy t^. Ononthnauth Dey, 2 Indian Jurist, N. S., 24; and Siddessory 
Dossee v. Duorgacliuru Sett, Idem, 22. 

Z 
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extend to enabling him to do more than is, at the time of exercising it, re- 
asonably suflieieut to satisfy the purpose for which the haw gave it. Consequent- 
ly supposing the occasion for exercising the power to have arisen, one son and 
one alone can be adopted. An attempt to adopt more than one son at a time 
must be an abortive act, and void for all purposes unless perhaps so far as it 
may entitle the unlucky boys to maintenance, a question with which I need not 
now burden myself. It is suggested that at least one son may he adopted for 
each wife which the adoptive fathei* may have, but this argument is founded on 
a false analogy. The existence of a wife does not form an clement in the 
question; and it seems to be indisputable that one who has no wife whether 
because he has never married, or because his wift? has died, is as much entitled 
to adopt as one who had a wife (and see Dattaka-Miraansd, sec. ii, p. 45 and 
Jagaiiuatha). It was stated by the defendant\s Counsel that the usage and 
custom of Bengal gives a childless man the right to adopt one son in respect of 
each of his wives either simultaneously or not ; hut as I have already said 
no such evidence as the Court considered admissible to establish a custom or 
usage was tendered duiang the trial.” 

Roferriiig to the above passage, the Calcutta High Court^ made the following 
observations in the next case in which the same question arose : — 

“ The words ‘ reasonably sufficient ’ might be taken to mean what a reason- 
able man might ihiDk sufficient to ensure his happiness in a future woiid, but 
the context shows that the learned judge merely meant that the exercise of the 
power of adoption must he limited by the necessity of the case. 

“ Applying that rule, it follows that, as tlie adoj)tion of one son alone is 
actually necessary, and is in itself wholly sufficient to satisfy the purpose of tlio 
law, the adoption of two is not within the scope of the power ; and that where 
such a thing is attempted, neither of the children is the legally adopted son of 
the deceased, although the ceremonies of adoption may have been periorraed as 
regards each and also at the same time.” 

This case went up to the Privy Council, and their Lordships confirmed the 
view taken by the High Court ; the following passages of the judgment bear 
upon the question of simultaneous adoption® : — 

“ But tlicn there is the other question whether, if the autliority did 
allow them to adopt in this manner, it would be done lawfully according to 
Hindu law. It had been clearly settled by this Committee in tlie case of Hun- 
gama v. Atchama, that a man having an adopted son could not, during the 
life of ^ that adopted son, adopt a second son. The authorities are fully gone 

• White and Maopherson, JJ., in Gyaiieiidrachuridor Lahiri v. Kala Pahar Hajee, I, L, 
B., 9 Cal., 5t>, (52). 

* Akhoychuuder Bagchi v. Kalapahar Haji, 1. L. R., 12 Cal., 406, (412), 
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into ; and although there appeared to be a conflict of opinion among the Pundits 
upon the subject, that was decided by the Committee. That case, no doubt, is 
distinguishable from the present. A simultaneous adoption in some respects 
would differ from the adoption of a son when there was already one son in 
existence, and the reason given for not allowing such an adoption is, that tliere 
are different texts which seem to direct that that power of adoption is only 
to bo exercised whore the person adopting has not a son either natural born or 
adopted. But much of the reasoning upon which that case was decided applies 
to the case of a simultaneous adoption. The observation which appears to 
their Lordsliips to be the strongest against such an adoption as this being 
allowed by the JTindu law, is that no authority and no text has been, or appa- 
rently can be produced showing that the Hindu law allows it. It is true that 
the texts with regard to adoptions are but few, but still tliey arc suflicient to 
lead to the conclusion, that if it was intended that such a power as this should 
be given to a man with regard to adoption, there would bo somoibing in the 
different authorities in favour of it. That it was not intended by Hindu law 
may be infeiTcd from the ])rovisions which are made for the case of a son 
being born after a man has made an adoption. It is laid down by Mac- 
iiagliten that if a son is born after a son lias been adopted, the propeu-t} is to bo 
divided between the adopted son and the natural born son in certain propor- 
tions, giving, in tlie ease of there being only one adopted son and one natural 
born son, to the adopted sou a third, according to the law of Bengal, and 
a fourth according to the doctrines of other schools. Then ho goes on to 
speak of the cases where there are more than one natural born son, and 
states the law for the distribution of the property in such eases. But no 
reference is made in any of the cases to there being more than one ado}>to(l son ; 
and as the power of a Hindu either to adopt himself, or to give to his widows 
the power to do so in his place, depends upon the law, it seems to tlieii* Lordships 
that it is incumbent upon the party wlio seeks to avail himself of a simultane- 
ous adoption to produce some autliOiT’ty to that effect. The entire absence of 
any aiithointy in favour of such an adoption is an argument that tlie H indu law 
did not recognize it, and tliat it has really not been the pi*actice amongst 
Hindus ; for if such a practice liad prevailed to any appreciable extent, some 
autliorities would liave been found on the subject.” 

Ill all those cases the decision turned upon a different point, and therefore 
it may be said that the point has not been finally settled. But it is iin possible 
to expect that any Court will come to a different conclusion upon the qflestion, 
in spite of the views expressed in those cases. Accordingly, the High Court 
of Calcutta have adopted that view of the law, and hold tliat sirniiltanoous 
adoptions are not valid, and so the question has been judicially determined.^ 

* Doorga Suudari Dasseo i>. Sureudra Kisav Rai, I. L. R.,^12 Cal., 635. 
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The process of reasoning by which the above conclusion has been arrived 
at, are these : there is no express text authorizing a man to adopt two sons either 
simultaneously or successively, so that he may have two sons at the same time ; 
the power therefore must be limited by spiritual necessity, for which the law 
confers it ; and as that necessity is satisfied by having one son, a man can 
adopt one son alone, at a time. The possession by a man of more wives than 
one makes no difFerence, because a man that has not maiTied can adopt, and 
because the wives may adopt only as agents under delegated authority from 
the husband. This last point appears to have been assumed without any dis- 
cussion . 

Distinction between simultaneous and successive adoptions —There 
is one important respect in which a simultaneous, differs from a successive 
adoption of two sons : in the former both the adoptions are invalid, but in the 
latter the second only is so, the first being valid. Hence it is important to 
consider what constitutes two adoptions simultaneous as distinguished from 
successive, for it may be keenly contested that two adoptions w^crc not simul- 
taneous, so that the one earlier in point of time could be valid. With respect to 
this Justice Phear observes “ But, moreover, on that occasion, the 

ceremonies for the two boys were earned on, practically speaking, simultaneous- 
ly, although possibly the beginnings and endings were not absolutely synchronous. 
If either boy was adopted, both were adopted, and it would bo an outrage to 
common sense to say otherwise than that they wore adopted at one and the same 
time.” For many legal juirposes a part of a day is not, doubtless, taken into 
consideration. But the Hindu usages appear to recognize even tho difference 
of a few seconds between the time of birth of children for some important 
purposes. The rank among brothers is determined by the order of birth ; and 
of twin brothers the first-born is considered as the elder, and is entitled to all 
the rights of the eldest son, should he be so, as regards inheritance, and of an 
elder son as regards marriage, performance of religious ceremony, and so forth ; 
for an younger brother cannot contract a marriage when an elder brother 
is unmarried, nor can he pci*form the religious ceremony of offeiing oblations 
when thei’c is an elder brother ; and a brother who is older b}’' a few mo- 
ments, is entitled to take by primogeniture, and also to specific deductions for 
seniority. Hence it may very fairly be contended from this analogy that an 
adoption being alike to the birtli of a son, why should not one whose adoption 
ceremony is completed a few moments earlier, be entitled to claim seniority 
and i)rioi*ity in relation to another whose adoption is completed later though on 
the same day, and tho adoptions be declared successive instead of simultaneous ? 

On the death of the first adopted son without male issue a second 

adoption is permitted. — The decisions rcfciTed to above prohibit an adoption 
^ 3uldcssorjr Dasscc r. Doorgachoru Sofct, 2 Incliau Jurist, N. S., 22. 
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only when a son begotten or adopted, is alive. But a man is at perfect liberty 
to make a second adoption on the death of the first adopted son without issue 
in the same way as a man whoso natural bom son has died, may adopt a son.^ 
All that has been laid down is, that a man is incompetent to adopt for the 
purpose of having two sons at the same time ; otherwise ho may without any 
restriction go on adopting sons, one after another, provided he bo destitute of 
son at the time of adopting any one of them. The following observation of a 
the Privy Council may seem to lay down a restriction applicable to an adoption 
made by a widow after the death of the husband who had a son existing at the 
time of his death, and permitted her to adopt in case of the son’s death* : — 
“ In this case, Bhowance Kishore (the existing son) had lived to an ago which 
enabled him to perform — and it is to be presumed that he had performed — all 
the religious services which a son could perform for a father.” But this was 
merely a passing remark and had no appreciable effect on the decision which 
rested on a different principle. For the religious obligation to adopt is founded 
upon the duty of having a son for the purpose of discharging the spiritual 
debt to one’s ancestors, by continuing thoir lineage ; and a man’s grandson and 
great-grandson in the male line arc declared competent to confer special spiri- 
tual benefit upon him.^ Therefore a son dying without leaving male issue cannot 
bo said to have exhausted the whole of the spiritual benefit which a son was 
capable of conferring on his deceased father.^ 

Similarly if the first adoption be invalid a second adoption may be made ; 
for the first adoption being illegal, the adopter remains sonless notwithstanding 
the same, and is therefore competent to adopt another son. 

The subsequent death of the son first adopted does not render the 
second adoption made in his lifetime a valid one.— It has been so held^ 
upon the ground that a second adoption made during tJie life of the son first 
adopted who retains his character of sonship, is absolutely void, it was in fact 
no adojition at all ; and therefore the death of the first adopted son, subsequent 
to the second adoption, cannot invest the subject of it with the character of 
sonship. 

Is second adoption made when a son is existing, absolutely void ? — 

But according to the view of adoption, taken by the Sanskrit commentators, 
it consists of two parts, namely, the transfer of paternal property in a son, and 

^ Dattaka-Mimdnsa, 1, 4. 

* Musst, Bhoohun Moyee Dehia v. Ramhishore Aoharj, 10 Moore’s I. A., p. 279 ; ^ W. R., 
P. C., 16 ; Pundit’s P. 0. J., Vol. II, p. 111. 

• Mann, ix, 137 j Y6jnavalkya, i, 78. 

♦ Ram Soonder Singh i», Surbaneo Dasseo, 22 W. R., 121, 

^ Basoo Cainumah v. Basoo Chinna Venkafa^a, Madras, S. D. A. R., 1850, p. 20 ; Veraprashyia 
V. Santanraja^ Idem, 1860, p. 168, 
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his investment with all the rights of sonship. When the donor is competent 
to give, the gift and acceptance of a son will pass the paternal property to the 
adopter, so as to sever his connection with his natural relations, and to consti- 
tute him* a son to the adopter. But a son as such, according to Hindu law, is 
not clothed with the legal status of sonship, which means right of inheriting 
the estate, and competency to confer spiritual bcncHts. A son congenitally 
blind is also a son, although he does not possess the legal character of sonship, 
so as to be entitled to a share of the estate. So also a son of a Brahmana by 
a Sudra wife, is a son, though in respect of inheritance he is no better tban a 
disqualified son. A second adopted sou is a son of the same kind, and as such, 
is entitled to maintenance. The correct view seems to bo that such adoptions 
are not absolutely void, but create an imperfect sonship, which may be alJoAved 
to ripen into a perfect one when the obstacle is removed, and there is no otliex’ 
impediment. 

Effect of pregnancy of the adopter’s wife at the time of adoption.— 

The Madras Sadder Court held that the adoption of a son, made by a person 
when his wife was pregnant is invalid, upon the ground that a person »slioiild be 
hopeless of having a son of the body before he could exorcise tlie right of adop- 
tion.i This view was based upon a misconception of the meaning of a certain 
passage of Saunaka,* namely, “having fasted for a son ”, which iTJally means, as 
explained in the Dattaka-Chandrika,® “having observed a fast on the day 
preceding the adoption,” but which taken by itself, might support the view 
that an adoption would be valid only if made by a person hopeless of having 
male issue, if it were interpreted as mejining that the man desirous to adopt must 
have preriously souglittlie natural accomplishment of his desire by means of reli- 
gious rites. But the Madras High Court dissented from this view in a ease^ in 
which a man in extremis adopted a son with the knowledge of the pregnancy of 
his wife who subsequently brought forth a daugliter, and held that the adoption 
was a valid one. There is not only no authority for the broad proposition laid 
down by the Sudder Coui’t, but it is opposed to the provision made by Hindu 
law for the mode of distribution of the adopter’s estate between an adopted son, 
and a sou that may, subsequently to adoption, be born to him. 

Does the existence of a male child in embryo invalidate an adoption, 
if it comes into separate existence after adoption ?— But the real question 
of some nicety, that arises for discussion in this connection, is, now that an 
adoption has been pronounced invalid if made by a man having male issue, 

^ Narayana llcddi v. Vardacliala Reddi, Madras, S. D. A. R., 1869, p. 97. 

^ Dattaka-Chandrika, 2, 1. 

• Idem, 2, 2. 

^ Nugabliusliuuam v. Seshamma Garu, I. L. R., 3 Mad., 180. 
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tvlicther this restriction applies to a case where the adopter has an unknown son 
in the womb of his wife at the time of adojd-ion, who subse(|uontly to it comes 
into separate existence ? Can it be said that his father was “ sonless,’’ so as to 
entitle him lawfully to adopt a son ? The question is beset with some difficulty. 

A child in embryo is, in contemplation of Hindu law, entitled to ceii:ain 
riglits, to the same extent as a child in esse, provided it bo born alive ; and its 
riglits are not contingent on the knowledge oi* ignorance, on the part of those 
whose intrirests are alTected, of the fact of the pregnancy. Tims it is laid down 
in the Mit.iksliara that when the pregnancy of a female member of a joint family, 
who may give birth to a child entitled to a share, is known, partition of the joint 
family estate must be postponed until delivery; and if the pregnancy be not 
known at the time of partition, and a son is afterwards born, he is entitled to a 
share by re-opening the partition already made.^ So also a nearer heir who is 
conceived at the time of the death of the proprietor, when succession to hi.s 
estate opens, is entitled on his birth to take the estate hy divesting the 
next heir who took the estate on the owner’s death. Again, a child in the womb 
has been held to be a fit object of gift. In the loading case of Tagore v. Tagore^ 
the Lords of the Judicial Committee Avhile dealing with the Hindu law of gift.s 
mler vivos and hy wills, and the extent of the donor’s power with respect to tho 
person on whom a gift can be bestowed, observe, — “ It applies to all persons in 
existence and capable of taking from the donor at tlic time when the gift is to 
take effect, so as to fall within the principle expressed in the Dayabhaga, ch. 1 , 
T. 21 by tho phi’ase ‘ roliiKpiisliniont in fav'our of the donee who is a sentient 
person*. Cy a rule now generally adopted in jurisprudence, this class would 
include children in embryo, who afterwards come into separate existence.** 

In tlie last instance it is clear that the child must be born alive in order 
to be entitled to the gift. But tho commentators on Hindu law do not express 
themselves clearlj- on this point. Tlie author of the Dayabhjig’a, however, appears 
to intimate conception and not birth of a son to be the mediate cause of inheri- 
tance, in the passage : — “ In some works it is alleged that birth, {ja 7 ima) alono 
is the cause of right : but tliere, by the mention of birth, the relation of father 
and son, and the demise of the father are mediately indicated as causes of 
property.”® Achyuta and Srikrishna two of the (Commentators of the Dayabhaga, 
while explaning that passage say that tho text of Gotarna declaring light by birth 
(janma) applies to a son in embryo whose father dies.^ For many purposes 
such as U^yanayana and marritage, the age of a person is computed from the time 
of conception. • 

In all these cases, the principle must be either of the two, namol}^’, that the 

‘ Mitakshara, 1, 6, 8—11. • 18 W. 11., 369. ■ Dayabhaga, 1, 20. 

* See Pandit BharatcKundra Siromani’s Edition of the original Dayabhaga with six com- 
mentaries, pp. 26 and 27. 
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subsequent birth t'elates back to the timeL when the partition is made or the 
succession opens or the gift speaks ; or that the property vests in the child in 
embryo, so that oven a still-bom child may become entitled in the same way as 
one bom alive. But the latter is inconsistent with the view now generally 
adopted in jurisprudence, and has not been adopted by our courts to be the rule 
of Hindu law. Accordingly it has been held that proprietory right is created 
by birth, and not by conception ; a child in the womb takes no estate ; in cases 
where, when the succession opens out, a female member has conceived, the 
inheritance remains in abeyance until the result of the conception can be ascer- 
tained ; if the child be still-bora, the estate does not go to his heir, but to the 
heir of the last full owner: so also a son’s or grandson’s right of prohibiting an 
unauthorized alienation by the father, of ancestral property cannot be exercised 
in favour of an unborn son or grandson.^ 

Leaving aside the case of a still-born child, let us confino our attention to 
an adoption during the pregnancy of the adopter’s wife when a son is subsequent- 
ly born alive. If his birth relates back to the date of his conception for the 
purpose of unmaking a partition made after conception, of causing abeyance of 
an inheritance, or of entitling him to take a gift already opened, it is difficult to 
understand why should it not also invalidate an alienation testamentary or 
inter vivos as well as an adoption ? If an adoption may be, as it often is, set 
aside years after the fact, there is no hardship to do the same when it transpires 
within two hundred and eighty days of the transaction that it was done in 
ignorance of the existence of a son. 

In ordinary circumstances, a man anxious to have a son would naturally be 
disposed to wait till delivery when he is aware that his wife is encienfe, before 
adopting a son. But such a person when in extremis, may himself adopt a son 
instead of permitting, as he might haVe done, his pregnant wife to do it in the 
event of his death, and of her giving birth to a daughter, fearing that she may 
not carry out his direction to adopt, which is detrimental to her own interests as 
well as to those of the female child that may be born of her. The question 
therefore may arise in such cases, as also when the pregnancy of the wife is not 
manifest or known at the time of adoption. 

Question answered in negative. — The question arose in a case^ before 
the Bombay High Court, in which a man had three or four days before his 
death adopted a son, and as his wife was then pregnant, directed by his will 
that, in the event of a son being born to him after his death, his property 
should be equally divided between such son and the one adopted; and a son 
was subsequently delivered by his widow. It was decided that the adoption 
was good, but the testamentary disposition reducing the begotten son’s legal 

* Mtbsst. Qoura Chmodhrain v. Chummvm. Chowdry, Gap nuinbor, W. R., 340. 

” Hanmant Ramchaudra v, Bhim^charya, 1. L. R., 12 Bom., 105. 
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rtliare was invalid. Tlio reasons for the validity of such an adoption, and the 
rights of a posthumous son are explained in the following x>ortion of the jndg- 
ment delivered by Sargent, Cw J. : — 

“ It may doubtless be contended that when the wife is in a state of preg- 
nancy there may bo a son in the womb at the moment of adoption ; but tlio 
possibility that the child in utero may be a female, would, if the power to 
adopt were to be deemed suspended by the mere fact of pregnancy, always 
imperil, and in some cases seriously so, the acquisition of those spiritual bene- 
fits which the rite of adoption is supposed to supply in default of a legitimate 
son. A man in bad health or on his deathbed, as in the present case, might 
not live till the child was bom ; and yet, if the rule bo as contended for the 
appellant, the suspension must ipso facto take place in all cases during preg- 
nancy : for we entirely agree with the Madras High Court that it would be 
impossible to make tho validity of an adoption dependent on knowledge or 
ignorance of the fact of pregnancy. 

“Tho rights of a child in the womb arc doubtless much regarded by tho 
law, as in the case of inheritance and partition ; but, as pointed out by the 
Madras Coui*t, if tho doctrine of suspension of the power of adoption during 
pregnancy ‘ be carried to its legitimate conclusions, and the validity of tho 
exercise of the power be made to depend on an event which may not be known, 
it follows that an element of uncertainty is introduced into an act regarded 
as highly religious.’ In Steele’s Hindu Customs, it is said that tho duty to 
adopt does not ai*ise until the birth of a son becomes very improbable, by which, 
we think, must be meant, having regard to tho religious importance attaching 
to the act when there is considerable risk of the adopter dying sonlcss, which 
is certainly tho case when a man is on his deathbed although his wife may bo 
actually pregnant at the time. We think, therefore, that the Subordinate 
Judge was right in holding that the defendant’s adoption was a valid one. 

“ Independently of the question as to the effect of Rdmehandra’s will, the 
defendant would, by general Hindu law, have been entitled to only one-fourth 
of his adoptive father’s estate on tho birth of tho minor plaintiff. By that 
will tho estate was divided equally between the two sons, and it is contended 
for tho defendant that Ramchandra was competent to make this provision by 
will, because there was no natural son in actual existence at the time of his 
death. It is doubtless true that it is by actual birth the son acquires, according 
to tho Mitakshara law, a right of co-proprietorship with tho father in tho 
ancestral property. But a posthumous son has certain rights by tho pindu 
law which it is necessary to consider. A child, who is in its mother’s womb 
at the time of its father’s death, is, for tho purposes of inheritance, deemed 
to bo in esse ; and, as regards partition, a child, if begotten at the time, is, 
as pointed out by Sir Barnes Peacock in Kallidds Dos v. KrishancJiandra 
A A 
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in point of law, in existence at the time of partition, and entitled to share 
with the other sons or brothers. So far, therefore, a posthumous son has equal 
rights with a son actually bom. 

But the present case raises the more difficult question, and which, as far 
as we can discover, is clear of authority, as to whether his right by survivorship 
is identical with that of a son in esse when in conflict with a testamentary 
provision by his father. * * * It is to be remarked that this is a distinct 

question from the father’s power of alienation during his life as against a son 
wlio was only begotten at the time, which is the case in Musst Ooura Choivdhrain 
r. Chummun Clwwdry referred to by the Subordinate Judge. The right of 
the posthumous son by survivorship, on the principle of relation back to the 
time of the father’s death, which obtains in the analogous cases of inheritance 
and partition, w’ould stand on the same footing as that of the son in esse at the 
time of the father’s death, and a due regard to the harmony of the law under 
analogous circumstances justifies, we think, the conclusion that a father can 
no more interfere by his will with the right of a posthumous son to his share 
in his family property as fixed by law, than in the case of a son in esse at the 
time of his death, and if this be so between the posthumous and other natural 
bom sons, it must also obtain between the posthumous son and an adopted son 
who stands in the position of a natural son, subject to having his share reduced 
to one-fourth in the event of a natural son being subsequently born.” 

Adoption by the father of a missing son. — A somewhat vexed question 
may arise as to the validity of an adoption made by a person having a son 
who disappears and is not heard of. " As to the rule of Hindu law relating to 
presumption of death in regard to missing persons, the authorities vary accord- 
ing to those persons’ ago and relationship ;* twelve years, however, is the shortest 
period after which a person is presumed dead, when his effigy is to be burnt 
and exequial rites performed. Raghunandana whoso authority is respected 
in Bengal, adopts the shortest period of twelve years, on the expiry of which 
death is to be presumed ; and his authority has been accepted in Bengal.^ The 
above provisions seem to lay down the rule that the commencement of the 
thii'toenth year is to be taken the exact time of the missing person’s death. 
It appears to be doubtful whether these rules are to be regarded as part of the 
substantive law of inheritance, or as mere rules of evidence and as such now 
replaced by the provisions of sections 107 and 108 of the Evidence Act.* But 

« 2 Bong., L. R., 103, F. B. 

* &traiigo*B Hindu Law ; W. Macnaghton’s Hindu Law, Vyavastlia Darpaua, pp. 11 and 12 
(2nd Edition). 

* Janmajoy Mazutndar v. KeahablaZ Qhose, 2 B. L. B., A. C., 134 ; Qurudas Nag v. Matilal 
Nag, Ibid, Ap. 16. 

* Parmeshar Rui v. Biaheshur Singh, I. L. R., 1 All., 63 ; Dhampnath v. Gobind Saran, 
Ibid, 8 All, 614. 
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whatever may be the view taken on this point, the questions that may arise 
relating to adoptions in such cases are, first whether an adoption made before 
the expiry of seven or twelve years is valid, and secondly, whether an adoption 
made after seven or twelve years is lawful if the missing son subsequently 
reappears. In the first case the answer depends upon the solution of another 
question, namely, as to the exact time of the missing son’s death. The second 
case, however, is beset with considerable difficulty. 

I may observe here that in cases of doubt and difficulty like the present, 
the best course to follow would be to declare the adoptions valid, regard being 
had to the fact that this view is consistent with tho true construction of Hindu 
law with respect to a man’s power of adoption. 

Adoption by a man having a son who becomes an ascetic, Sannydsi 
or Fakir. — I have already told you that for the purpose of indicating tho 
different duties a man at different ages has to discharge, his life is divided 
into four stages ; in which he is respectively called a Brdhmachdri or student, 
Grihastha or householder, Vanapraatha or hei’mit or one gone to retirement, and 
Bliikshu or ascetic. I have also explained to you that although this scheme of 
life, was originally designed for the twice-born classes, and especially for the 
Brabmanas, it has been extended to even the Sudras, and at the same time it 
has ceased to be obligatory on the Brahmanas. Entrance to the third and the 
fourth orders is equivalent to civil death : and his estate becomes divisible by 
his heirs in the same way as if he were x’eally dead.^ Although the ancient 
system of society has completely changed, yet there have sprung up religious 
orders, of which some are founded upon the same basis and may be regarded 
as continuations of the ancient religious orders. The effect of a person’s enti’aiice 
into a religious order is to cut off his connection with all liis relations as regards 
both civil and religious matters. 

That being so, a person, whose son renounces the woi'ld and enters into a 
religious order, is in the eye of Hindu law destitute of male issue, for such a 
son serves neither the temporal nor tho spiritual object, and is in no way bettor 
than a disqualified son in these respects. It follows therefore that a person 
having a son who has become a /Samiyew/, ascetic or may legally adopt a 
son ; and it has been held* that an adoption by a man whose real legitimate son 
is a fakir is valid. 

It is worthy of remark in this connection that the Hindu law does not per- 
mit a man who has once adopted a religions order to I’enounco it, so as to be re- 
admitted into his original status in the family ; and it is ordained that an i^jpostate 
from a religions order is unworthy of inheritance.^ In fact, according to Hindu 
law, a Bhikshu or ascetic adopting the fourth order cannot hold any property at 


^ Diiyabh^a, 1, 31 and 33. 


* Punjab Records, 1875, p. 144. 


• Dayabhaga, 6, 14. 
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all while a Vanaprastlia (gone to retirement in a forest) or hennit who may 
have and hold such property as is absolutely necessary for life, is directed to give 
away in tho month of Asvin each year, anything in his possession, over and 
above what is indispensably necessary, that he may have procured during the 
year.* But whether the lex loci Act, XXI of 1850, removes their disability 
under tho Hindu law, should they prefer a claim based upon inheritance, is a 
question which has not as yet arisen. The so-called modern Byragees, however, 
must not bo confounded with persons adopting religious orders, for they do not 
quit the order of tho householder.® 

Adoption by one having a disqualified son.— According to Hindu law 
a pei*son bearing filial relationship does not necessarily fill the character of a 
son. Having premised sons chief and secondary, Yajnavalkya* explains in the 
following passage tho order of their succession to the heritage : — “ Among these, 
tho next in order is the heir, and presents funeral oblations on failure of the pre- 
ceding.” And JSTanda Pandita, referring to this passage, says,^ — “It declares 
that the capacity to present oblations and to participate in heritage constitutes 
sonship ; for, if that be wanting, tho mere existence of filial relationship, as of 
an impotent or the like disqualified son, docs not constitute it.” Tho disquali- 
fied sons can neither render spiidtual service nor inherit tho estate, in fact, they 
do not possess the legal character of a son. A man having such a son therefore 
is deemed in contemplation of law to be “soilless” for the purpose of adoption. 
The existence of a disqualified son is po bar to an adoption made by the father, 
Sir T. Strange observes, — “ The right of inheriting, and that of performing for 
the ancestor his funeral obsequies being correlative, if, by any of the legal dis- 
abilities, as by degradation from caste, by insanity, incurable disease, or otherwise, 
living issue have become disqualified in law for tho former, the effect for the 
purpose in question being the same as if none existed, it is inferred that tho 
right to adopt attaches.”® 

The disqualifications incapacitating persons to offer funeral oblations and 
excluding them from inheritance, are certain physical, mental and moral defor- 
mities. Of the physical defects some are congenital, such as blindness, deafness, 
dumbness, impotency, lameness and so forth ; and some not so, as leprosy of tho 
sanious and ulcerous kind, and certain incurable diseases. The mental defects 
are idiotcy and insanity. The moral defects consist of habitual enmity to tho 
father, cammis.sion of heinous sin causing degradation, and misconduct meriting 
excommunication . 

* ^ee Mann, Ch. VI. * Mann, 6, 16. 

• TeelvJe Ohunder v. Shama Charn Prokash, 1 W. E., 209. 

♦ YAjnavalkya, 2, 133 ; Mat., 1, 11, 21. 

* Dattaku-Miniansa, 2, 62. 

6 Strange's, Hindu Law, Vol. T, p. 77. 
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Benxmciation of tho Hindu religion and conversion to Christianity or Maho- 
medanism, used to cause excommunication and exclusion from inheritance. That 
change of religion should be attended with loss of civil rights is a rule that 
appears to bo unreasonable ; and the enormity of all the offences that cause 
degradation is not appreciated in these days, since drinking spirituous liquors is 
set forth in the Shasters as one of the worst sins. Accordingly the lex loci Act 
XXI of 1850 was passed to remove the disabilities imposed by Hindu law, on 
persons guilty of conduct followed by degi'adation or loss of caste. 

Adoption by a person having a son who becomes a Ohristian or 
Mahomedan or degraded. — The Ux lod Act has by declaring that the renuncia- 
tion or exclusion from tho communion of any religion, or deprivation of caste shall 
not impair or affect any right of inheritance, preserved to Hindu outcasts and 
apostates from the Hindu religion, tho right of inheritance, from which they wero 
previously excluded by Hindu law and usage. This law simply confers 
upon these persons tho capacity to take the heritage of their father, or other 
relation ; but their incapacity to perform the religious rites conducive to the 
spiritual benefit, remains unaffected by this legislation. You will bear in mind 
that the character of sonship consists in tho capacity to take the hei*itage 
and the capacity to present funeral oblations, the two together constitute tho 
status of a son ; apostates and outcasts who do not possess the latter capacity, 
cannot, therefore fill the full character of a son according to Hindu law. A 
man having a son of that description cannot but be regarded as sonless 
in the contemplation of Hindu law. It would therefore appear that the ex- 
istence of such a son does not debar the father from adopting a son. 

It may doubtless be said that the father cannot be permitted to adopt a son, 
inasmuch as the validity of the adoption would be inconsistent with tJie act 
abrogating any law or usage which may in any way impair or affect the right 
of inheritance of an existing son of tho kind mentioned above. But if you 
construe the Act in that way, it might as w^ell be said that the Act makes it 
illegal for the father to beget a son, or make a testamentary disposition of his 
property, after a son of his becomes an outcast or renounces the Hindu religion ; 
because that also impairs his right of inheritance. Therefore the adoption, any 
more than the procreation, of a son, was never intended to bo prohibited by 
that Act. Besides, religious toleration is the principle underlying tho provisions 
of the Act ; it is therefore not quite reasonable to think that while it confers 
religious freedom upon the son, it docs at the same time deprive tho father of 
his relig^'oua freedom of acting according to the dictates of the shaster» which 
require that ho must have a son competent to perform the religious rites bene- 
ficial to his soul. 

Adoption by one having a grandson or great-grandson in the male 
line. — ^According to Hindu law a grandson and a great-giundson in the male 
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line occupy the same position as a son for many purposes, and the term ‘ aputtra 
or sonless ' in passages relating to inheritance, has been interpreted to mean, 
‘ destitute of male issue down to the great-grandson.*^ While explaining the 
text of Atri on adoption, JSTanda Pandita observes that the word son in the com- 
pound term “ aputtra or sonless,** is inclusive also of the son’s son and grandson, 
for they also confer the spiritual benefits for securing which a son is necessary.* 
Therefore the existence of a grandson or a gi'eat-grandson in tlie male line affects 
the capacity to adopt in the same manner as the existence of a son. Hence 
whatever has already been said with respect to the effect on adoption, of the 
existence of a son applies mutatis mutandis to the existence of a grandson or 
greatgrandson in the male line. 

But it should be noticed here that there are texts of the rishis, showing 
that different kinds of spiritual benefit are derived from the three male descen- 
dants respectively ; and t have already told you that Nanda Pandita being 
pressed by an argument based upon that gi'ound, concedes that a man having a 
son, may adopt a grandson and a great- gi*andson for securing the special 
spiritual benefits that are derived from them respectively.® And it would 
similarly follow conversely that a man having a grandson in existence may 
adopt a son. But in either case it is a spiritual luxmy which he will not bo 
permitted to secure. 

There may be some hardship, however, when there is a competition be- 
tween persons of different degrees for adoption, as it has now been held that a 
descendant by adoption holds in all respects the same position as the real male 
issue of the same degree. Suppose a man had a son who died giving permission 
to his widow to adopt, the man is anxious to adopt a son, himself, but he could 
not procure a suitable boy for adoption, and his son’s widow forestalls him by 
adopting one against his will. According to the view of law, taken at present, 
the man becomes deprived of his power of adoption by the action of his son’s 
widow ; but he can, if governed by the Bengal school, give away his whole 
property to a perfect stranger, and so exclude his grandson by adoption from any 
share of his property, and if governed by the Mitakshara, dispose of his whole 
separate property in that way and manage to deal with half the ancestral 
property in the same manner. 

But there is no difficulty if the adoption is made by the son’s widow with 
the knowledge and consent of the father, as in the case of Eamkishen SurJcheyl 
V. Mussummaut Sri Mutce Dehia,^ 

l^xistence of a fraternal nephew or daughter’s son is no bar to the 
adoption of another. — Manu declares : If amongst uterine brothers one be- 

‘ See Yajuavalkya, ii, 136-137 ; Vishnu, xyii, 4 — 13 and 31 ; Dkyabh&ga xi, 4 — 5 ; Vira- 
mitmdaya, iii, i, 1 and 11. * Dattaka-Minidn8&, 1, 39. 

* Dattaka-Mimauaa, 1, 3 and 13. * 8 Bougal Select Hoports, 489, (Now Edition). 
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come father of a son ; Manu ordained that all the rest become fathers of male 
issue by that son.”^ And from this it may be argued that a fraternal nephew, 
occupies the position of a son without adoption. This position is controverted, 
and the conclusion arrived at is that he cannot become son of his uncle unless 
regularly adopted, and the passage intends that when he is available for affiliation 
no other should be adopted.* At one time, it was held that when a brother’s 
son eligible for adoption exists, the affiliation of any other is invalid.^ But it is 
now settled by the Privy Council that passages in the Dattaka-Mimdnsd and the 
the Dattaka-Ohandrika, which prescribe that a Hindu wishing to adopt a son 
shall adopt the son of his brother, if such a person be in existence and capable 
of adoption, in preference to any other person, although binding upon the con- 
science of pious Hindus as defining their duty, aro’not so imperative as to have 
the force of laws, the violation of which should be held in a Court of Justice to 
invalidate an adoption which has otherwise been regularly made.* 

There are passages declaring that a daughter’s son is equal to a son’s son, 
as regards capacity to confer spiritual benefits ; but they do not appear to have 
been conceived to affect the matemal grandfather’s capacity to adopt notwith- 
standing the existence of a daughter’s son. 

Adoption by a bachelor or a widower. — On a careful consideration of 
the duties of man in the successive stages of life, as prescribed by the institutes 
of the rishis, there cannot bo any doubt that it is the primary religious duty of 
a man to espouse a wife for the purpose of having a son of the body. But if a 
married man be destitute of male issue, then he may have a secondary son as a 
substitute, for securing the services both temporal and spiritual, that a son of 
the body might render. Strictly speaking, an affiliation of a son cannot be made 
by an unmarried man, from a sense of religious duty. Hindu law again enjoins 
every man to live in one or other of the foui’ Asramos or orders of life ; a 
widower who feels no inclination for entering into a religious order, must there- 
fore marry again to continue as a householder, if he be really religiously dis- 
posed and anxious to act according to the dictates of the Sliasters. Hindu law 
disapproves single life for a man living in the community of householders. But 
as the entrance into the third and the fourth order of life has fallen into disuse, an 
adoption by a widower who is hopeless of getting a son by re-marriage, may not 
bo open to exception on religious ground, although he is not strictly a house- 
holder on whom the duty of having a son is imposed. Judged, however, by the 
religious principles enunciated by the Codes, an adoption by a widower is not 

* Mann, 9, 182 ; Dattaka-Mfmdnsa, 2, 29. 

* Mitakshara, 1, 11, 36 ; Dattaka-MimAnsha, 2, 74 ; Dattaka-Chandrika, 1, 20. 

* Ooman Dut v. Knnhia Sing, 8, Bengal Select Reports, 192, (New Edition). 

* Wooma Daee v. Goooolannnd Dass, L. R., 5 1. A., 40 ; 1. L. R., 3 Gal., 587 ; 2 G. L. 
R., 51 s affirming the dooision of the Bengal High Gourt, 23 W. R., 340. 
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free from objection. Accordingly Somanatlia in his Datta-Mimansa^ maintains 
that a widower cannot adopt. 

But if the secular aspect of adoption bo considered, there cannot be an 
objection to the affiliation by a bachelor or a widower. Adoption consists in the 
transfer of parental property in the son, and any one capable of accepting pi^operty 
is also competent to adopt. This principle is recognized by the Sanskrit com- 
mentators, and is put forward by Jagannath in support of several propositions 
mantained by him. Accordingly Jagannatlia says, — “ It should be hero remarked, 
that no law is found expressing that a son shall not be adopted by one who has 
not contracted a maiTiage.’** The Pauranik story of the demigods Betala and 
Bhairaba, cited by KTanda Pandita* appears to support the same view ; although 
he explains the term “ soilless ” in Atri’s text to mean “ one to whom no son has 
been bom or whose son has died,”^ and thereby intimates that the adopter must 
be a married man. 

Departing, however, from the general principle laid down in several cases, 
namely, that capacity to adopt must rest upon express authority, it has been 
held that as there is no authority against it, an adoption by a widower^ as well 
as by a bachelor® is valid according to Hindu law. 

One great difficult question, however, presents itself in these cases, namely, 
as to who will be the maternal grandsires of the boy adopted by a bachelor 
or a widower, for temporal as well as for spiritual purposes ? According to the 
ritual of PSrvana Sraddha, a man has to offer three oblations to his three 
paternal ancestors, and three to his three maternal grandsires. Jagannatlia 
makes a somewhat wild suggestion in the case of an adoption by a bachelor, 
namely, that the adoptive father’s maternal ancestors are to be deemed the 
adopted son’s maternal grandsires for the purpose of that ceremony. When 
the adopter is a widower it might bo said that his deceased wife’s ancestors will 
be the maternal ancestors of the adopted son. I may tell you in this connection 
that in the case of a regular adoption by a man and his wife, the adoptive 
mother’s ancestors are considered by Nanda Pandita to become the adopted 
son’s maternal grandsires for the purpose of the Parvana or the offering of 
double set of three oblations.'*' 

Adoption by persons belongingr to the religious orders does not 
appear to be contemplated by the Hindu legislators — According to the : 
Codes there are three descriptions of religious order or rather three ways in 

^ Strange’s Manual of Hindu Law, Section 61. * Dattaka-MimansA, 2, 45. 

* Dig., V, 273. ♦ Idem, 1, 3-4. 

* NAgappa Udapa v. Subba Sastry, 2 Mod. H. 0. Bop, 367$ N. Chandyasokbarnda v. 
K. BrAhmanna, 4 Mad. H. C. B., 270, 

^ Gopal Anant v. NArAyan Ganesh, 1. L. B., 12 Bom., 829. 

^ Dattaka-MimAnsA, 6, 50. 
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wliicli a person may renounce the world for the sake of religion. The llrst is 
the Naiuhthika Brahmachdrt or the lifelong student of theology, as distinguish- 
ed from the (Ipalmrvdna Brahmachdri or the ordinary student, who alter 
having finished his course of study commenced from his Upanayana ceremony, 
comes back to his family and becomes a householder. But a student so devoted 
to the study of theology as to feel no concern for worldly matters nor inclina- 
tion for maiTiago, and to take a vow of celibacy, is called naishthika or 
professed student who cuts ofE his connection with his family and lives with 
his Guru or spiritual preceptor. The second, is the Vdna2yrasfha or householdei 
ritiring in liis old ago to a forest or a solitary place, when liis temporal affec- 
tions become extinct, and he relinquishes his property to his sons or otiior heirs, 
severs his connection with them, and associates with persons of the same 
disposition and order with himself. The third is the Yati or Bhihsim or ascetic 
who is either a Vdnaprastha practising rigid austerities, or a young liouscholder 
of a religious turn of mind leaving the world in disgust and becoming at once 
an ascetic or a religious mendicant. His religious aim is the attainment of 
mokslia or liberation from the necessity of transmigration of souls. So 
thoroughly disconnected these persons are from their family and natural rela- 
tions, will appear from the law relating to tlic devolution of the small property 
that they may leave behind after their death : the property of a Brahmchdrl 
goes to his preceptor, of a Vdnajyraslha to his I’oligious brother, and of a Yati 
to his virtuous pupil.^ 

Thus it appears tliat persons entering into religious orders, as such, cannot 
have any son, real or secondary. The Viramitrodaya^ says that a person who is 
desirous of having inoksha or liberation from the necessity of repeated deaths 
and births, cannot give his wife authority to adopt ; the reason being that ho « 
need not have a son at all. The virtuous pupils of YaUs or ancient ascetics 
resemble the chelas or disciples of the modern Mohcuifs, who occupy the place 
of sons for worldly purposes. Adoption of a sou by the Yulis or Moliants is 
not necessary either for temporal or for spiritual purposes. Accordingly it 
has been held that an ascetic cannot adopt.^ 

Various systems of religious doctrine, however, have arisen since the 
promulgation of the Codes, and with them different religious orders have 
come into existence, which though not the same as the ancient ones arc to a 
great extent moulded upon the same principle, and bear the same character. 
And in the present connection they should be regarded the same as the old 
institutions, although they may bear different names. Thus ‘ Vibhut AT/da ' is 
a ceremony indicating renunciation of worldly affairs and interests analogous 
to ‘ retirement to a forest ’ in ancient law.'*' But the Bombay High Court held 

^ MiUksliara, 2, 8, 1-9 ; Ddyabliaga, 11, 6, 35-36. ® Piinjab Records, 1874, p. 83. 

* Viramilrodaya, p. 115. ♦ West and Buhler, 051, u. (e.) 
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that an adoption by a man who had nndei’gone that cei’emony was not hit^alid { 
and the reason assigned is, that no authority was shown as to the existence of 
this ceremony having been recognized by works on Hindu law.^ 

It should, however be observed that the lex loci Act confers upon all 
persons pcifect freedom in matters of religion, and the rules and usages of a 
religions order possess no longer a binding force upon any member, who is 
therefore at liberty to abandon that order and adopt a different doctrine. 
Adoption by such a person, may of itself afford evidence of his religious belief, 
and its validity may bo maintained upon grounds set forth for upholding affilia*- 
tion by an unmarried man. 

Capacity of disqualified persons to adopt. — Persons that are excluded 
from inheritance do not appear to be on that account incapacitated for adopting 
sons. Most of them, including the impotent person, can marry ; and marriage 
and adoption are closely analogous, consisting as they do of gift and acceptance 
accompanied by religious ceremony. There may doubtless be a practical diffi- 
culty for them to have a son by reason of their having no patrimony ; but it is 
common to all poor men. And though debarred from inheritance, they may 
nevertheless be possessed of property received by gift, devise or other means. 

Colebrooko’s English version of a certain passage of the Mitakshara, is 
the only authority for denying them the power of adoption. The author of that 
treatise, while dealing with the subject of exclusion from inheritance, explains 
the text of Ydjnavalkya,* enumerating the disqualified persons, and declaring 
their exclusion from inheritance and their right to maintenance ; and then cites* 
the next text which runs as follows : — “ But their Aurasa and Kshetraja sons 
are entitled to allotments, if free from similar defects.” The author’s com- 
ments on this passage are translated by Colebrooke thus : — “ The sons of these 
persons, whether they bo legitimate offspring or issue of the wife, are entitled 
to allotments, or are rightful partakers of shares ; provided they be faultless 
or free from defects which should bar their participation, such as impotency 
and the like. Of these two descriptions of offsprings, the impotent man may 
have that termed issue of the wife ; the rest may have legitimate progeny 
likewise. The specific mention of ‘ legitimate ’ issue and ‘ offspring of the wife ’ 
is intended to forbid the adoption of others,^^^ The part italicized does not 
appear to be a correct rendering. The original is 

which means, — The specific mention (in the above text of Yajnavalkya) 
of Aurasa and Kshetraja is intended to exclude other sons (from inheritance,) 
What Ms here laid down is, that when the disqualified persons have sons of the 

^ Mb&lsa Bai v, YithobA KhandappA, 7 Bom. H. 0. B., App. xxvi. 

* Yujnavalky^, 2, 141 ; MitAkshara, 2, 10, 1-8. 

• YAjnavalkyA, 2, 142; I6id., 2, 10, 9. 

^ im,, 2 , 10 , 10 - 11 . 
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body or sons of the wife, these sons if not themselves disqualified will take 
allotments such as their fathers would have taken on partition of the family 
property had they been free from disqualification; but if the disqualified 
persons have any other descriptions of sons, they will not be entitled to any 
share, on the principle of expressio uniua excludio alterius. There is nothing in 
the passage which may be construed to forbid the adoption of other sons. 

The author of the Dattaka-Chandrikd recognizes their power of adoption, 
and construes the text of Yajnavalkya in the same way as it has been inter- 
preted by the Mitakshara : — “ As the blind, the lame and the like sons are not 
entitled to inherit, — and since it is ordained (by Yajnavalkya) that tlieir Aurasa 
and Kshetraja sons only, participate in the estate of the paternal grandfather ; 
a Dattaka or other description of son affiliated by them, has no right to the 
estate of the paternal grandfather : but to maintenance only. For maintenance 
being provided for the wives of persons blind and so forth, main too an ce for 
their adopted sons is inferred d fortiori. Accordingly, having previously declared 
sons blind, lame and the like to be incompetent to inhei'it, (Yajnavalkya) 
adds, — ‘ But their Aurasa and Kshetraja sons are entitled to allotments, if free 
from similar defects ; their sonless wives, conducting themselves aright, must 
be supported ; and their daughters must be maintained, until they are provided 
with husbands.”^ 

The same view is taken by Sutherland who says : — ‘‘ The more correct 
opinion, however, appears to be, that an adoption, by any of the persons de- 
scribed, would bo valid : though it seems reasonable that the affiliation by one 
excluded' from inheritance, should confer no right of succession on the adopted, 
of which the adopter is debarred by law.” 

It is worthy of remark that so far as the rights of the boy adopted are, 
concerned, an adoption by a person excluded from inheritance is similar to an 
affiliation by a man having a qualified son in existence ; in both instances, the 
sons adopted are entitled only to maintenance ; and there is no sound reason 
why the adoption should be considered valid in the one case and invalid in 
the other. 

Adoption by one degraded or an outcast. — According to the sages, 
commission of certain offences involves degradation which is of three degrees in 
proportion to the gravity or enormity of the misconduct, namely, Mahd-pdtaka^ 
or worst degradation, Anu-pdtaha^ or lesser degradation, and Upa-pdtaka^ or 
slight degradation. Maha-pataka or worst degradation is punishable by expul- 
sion from caste ; and the offender is considered to be dead, and Hindu law directs 
the performance of oxequial ceremonies for him, as if ho were naturally so.* 


' Dattaka-Gbandrika, 6, 1-2. 
* Manu, XI, 55. 


• Manu, XT, 66-59. 

♦ Manu, XI, 60-67. 


• Manu, XI, 183-184, 
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The Malid-pdtalcas or the most heinous ofFenoes meriting excommunication are 
slaying of a Brahmana, drinking spirituous liquors, theft, incest with the wife 
of an ancestor, and. association with persons guilty of these crimes.^ Theft 
was considered a very heinous crime in ancient times, and it was formerly 
punishable by death in England. Persons guilty of misconduct causing lesser 
degrees of degt'adation, which might be expiated by atonement, were not 
excommunicated if penitent ; and w' ere not intended to be excluded from in- 
heritance, although the general word patita or degraded, is used in the texts 
enumerating persons disqualified to inherit. 

These provisions of tlie ancient Hindu law were, as regards association 
with sinners, abrogated by the Aditya-Purana,* and have now ceased to bo 
legally enforced by the operation of the lex loci Act, and to a certain extent, 
they are no longer morally enforced by the Hindu society, as drinking spirituous 
liquors has almost ceased to be regarded as a heinous sin. 

As regular excommunication is not found at the present day, and as persona 
who might be outcjisted, arc not liable to be deprived of their civil lights, the 
question of their capacity to adopt is not expected to arise. Nor can there be any 
valid objection to their adopting sons : the exclusion from the communion of 
the Hindu religion cannot incapacitate them, any more than the Jainas, for 
affiliating sons. 

Adoption by an idiot or a lunatic appears to be liable to serious 
objection, regard being had to its consequences on the adopter’s property. 
Adoption is in fact the appointment of an heir to his estate in all cases, and 
■when lio is governed by the Mitakshara school, it involves the mti'oduction of a 
co-heir as regal'd s the ancestral property ; the effect of adoption is to divert 
the legal course of succession and inheritance in all cases, and to deprive the 
adopter partially of his rights in property under the Mitakshara. In this 
view adoption is a transaction affecting the adopter’s property and partakes 
of the nature of a disposition of the whole of his property, which is detrimental 
to his interest, and which a man ^vanting discretion and intelligence is not 
legally competent to make. In this respect an adoption stands precisely on 
the same footing as a contract or a disposition of property. Adoption, again, 
consists in the acceptance of the gift of a son, but acceptance requiring as it 
docs consent, and exercise of discretion, on the part of the acceptor, cannot 
possibly be made by a man of unsound mind. It follows therefore that no 
adoption can legally bo made by an idiot or an insane person, as it would not be 
his act, but one done by some other person on his behalf. 

Adoption by a man in extremis.— Upon the same Ijrinciplc the Privy 
Council^ sot aside an adoption and a will alleged to have been made by a dying 

^ Manu, XI, 55. ■ Lcctnro, III, p, 96. 

® Ta-yammiiul u. SuishacLulia, 10 Moore’s 1. A., 439. 
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man, almost continually insensible, though occasionally roused to conscious- 
ness by loud tones or by pungent applications to his nostrils, but almost 
immediately afterwards relapsing into a state of insensibility with his mind quite 
inert and instantly fatigued upon the slightest exertion. Their Lordships 
observed,—** How is it possible that a person in such a condition could be ca- 
pable of any act requiring judgment and reflection, especially one to which no 
antecedent circumstances appear to have led, and for which the enfeebled and 
scarcely conscious mind was unprepared. In such a state as that described, 
even if the mind were passively awake, to the suggestions made to it, it would 
naturally cling to repose, and yield, for the sake of it, to any cxttuTial suggestion.” 

It appears therefore necessary for the validity of an adoption made by a 
sick and dying man that ho should be in a sound state of mind, and that there 
was neither undue influence nor importunity exercised on him. An adoption by a 
person in a disturbed state of mind, arising from dangerous illness, by verbal 
declaration, without performance of the proscribed ceremonies was held in- 
valid.! 

Adoption by a leper. — Leprosy is such a terrible and loathsome malady 
that people regard it with some dogi’ee of superstitious fear and abhorrence, and 
in 'Several systems of law the unfortunate man afflicted wdth it, w^as excluded from 
inheritance. A leper could not inherit in Normandy, nor could he inherit gavel- 
kind land in Kontshire in England down to the reign of John.* The Hindu 
law enumerates a leper as one of those disqualified to inherit ; some sagos 
expressly mention a leper in the list of disqualified persons, while others do not 
enumeratcra leper but exclude persons afflicted with an incurable disease hence 
taking these passages together, it has been understood that leprosy when incur- 
able is a cause of exclusion, and it has been held that it is a ground of dis- 
qualification when it assumes a virulent and aggravated form of the sanious 
and ulcerous type.* In Bengal a further concession is made that expiation 
removes the disability.^ But it should bo observed that if the succession opens 
before the disease makes its appearance, it wrill not divest the property already 
vested, although in the Mitakshara, a person will be deprived of any share of 
the joint patrimony, if before partition he becomes afflicted with the malady, 
in the same way as in the case of insanity.® 

’ Bnllub Kant v. Kishenprea, 6 Beng. Select Reports, 219. 

* West and Buliler, p. 679, 

* See Dnyabhaga, V, 7 and 10-13, 

^ Jouardlian v. Gopal, 5 Bom. H. C. B., A. G., 145 ; Ananta v. Ramabai, I. L. R., 1 Bom., 

551 . 

* BhoobnuessuTGc v. Gouree Dass, 11 W. R., 635. 

& Ram Saliye v. Lalla Laljec, I. L. R., 8 Calc., 149 ; Ram Sounder v. Ram Suhyo, Idcm.^ 
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Exclusion from inheritance, however, does not, as we have already seen, 
affect the capacity to adopt. A leper, again, may be possessed of inlierited 
property, if inheritance of patrimony be taken as a qualification for the capacity 
to adopt. 

The only ground of objection against an adoption by a leper appears to be 
that a man in an impure state of body cannot perform any religious rite. As- 
suming the latter proposition t/O be correct, leprosy w’ould be a disqualification 
for adoption in the case of the three superior tribes in the present state of law, 
according to which no religious ceremony is necessary for a valid adoption by a 
Sudra.i 

The doctrine of incapacity of a leper to adopt has originated in two opinions 
delivered by Pandits in cases Nos. XX and XXI under the head of Adoption in 
Macnaghten’s Precedents of Hindu Law. In the first a leper is declared incom- 
petent to adopt a son, for he bears the impurity till death ; in the second, 
this proposition is qualified, and it is affirmed that a person afflicted with 
leprosy or the like disease, after his performance of the prescribed penance, 
becomes purified and is competent to perform Parvana Sraddha or the religious 
ceremony of ancestor-worship, and therefore also to adopt a son. The law 
oflScers omit to support their opinion by any authority, but with it Macnaghten 
agrees, as Jagannath supplies the omission by laying down that expiation 
enables a man afflicted with elephantiasis, or other similar disease, to perform 
acts of religion ordained in the Veda, and therefore renders him also competent 
to inherit. 

But is not the performance of the prescribed penance, itself a religious 
rite ? How can a leper perform it, if he were incapacitated for performing 
religious rites ? The correct view appears to bo that he cannot personally take 
part in a religious ceremony owing to the impure state of his body, but he is 
competent to celebrate religious rites which must be vicariously performed by 
a person appointed by him, or by the priest himself. But as leprosy is supposed 
to be a divine punishment for a Mahd-pataka or a sin of the worst type com- 
mitted in this life or in a former state of existence, and as such a sin excludes a 
man from the communion of Hindu religion, the leper is required to perform a 
penance for the sin which has not yet been fully atoned for, as otherwise his 
sufferings would have ceased. I shall presently show that impurity arising 
from bodily state, or pollution arising from death or birth of a relation, is not 
recognized as an insuperable bar to the performance of a religious rite. 

Besides, there cannot be any reasonable objection against an adoption by a 
leper's wife under his permission. Authorizing one^s wife to adopt is not a 
religious rite and may be done as well by a leper as by any other person. 


* Indromani i'. Behari Lall, I. L. R., 5 Calc., 770 j 6 0. L. R., 183 ; L. R, 7 I. A., 24. 
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Age of adopter^ and adoption by minors — Under ordinary circum- 
Btances no prudent man ever thinks of adopting a son unless and until he 
becomes hopeless of having a begotten son. The Civil Code of France permits 
persons to adopt, only when they are above the ago of fifty years.^ But the 
Hindu law docs not provide any maximum age for the purpose of prohibiting 
adoptions by persons under such age ; it is entirely silent on the point. There 
are on the contrary, passages of law, laying down the mode of distributing a 
man’s estate between his adopted son and a begotten son that may be bom to 
him after adoption ; which clearly indicate that the condition of being hopeless 
of having a son of the body, however natural and reasonable it may appear, 
was not annexed to the power of adoption. 

The Dattaka-Mimansa appears to support the same view, for, while explain- 
ing the word akvays in the text of Atri,i^ — “ By a sonless man alone should a 
substitute for him be made always,” — Nanda Pandita observes, “ The term 
‘ always ’ shows that, in the present case, a man is not required to wait 
for any definite period such as is laid down in the text,'* — “ A barren wife may 
be superseded by another in the eighth year ; she, whose children are still-bom 
or die in infancy, in the tenth ; she, who brings forth only daughters in the 
eleventh ; she, who speaks unkindly, without delay.” The author seems to 
think that a married man may at his discretion adopt a son whenever he is 
inclined to do so. 

But although there may not be a rule of law, imposing any restriction upon 
a person of mature age and understanding, with respect to the exercise of the 
power of adoption, — ^yet an important question arises whether there is any 
limit as to the minimum age under which a person should not be permitted to 
adopt. The question is beset with considerable difficulty in consequence of 
there being no express rule of Hindu law on the matter ; and the solution of it 
must therefore depend upon general principles of law, and analogies. 

It is worthy of remark here that as adoption imitates nature, the relative 
age of the adopter and the adoptee should be such that the one may look as 
the son of the other. Accordingly it was required by Roman law that the 
adopter should be older than the person adopted by full puberty — that is eighteen 
years.i The same thing appears to be implied by Sauiiaka’s text which says 
that the boy adopted should bear the reflection of a son ;* though it has been 
explained by Nanda Pandita in quite a different way. He says that the boy 
should be one who is capable of being begotten on his natural mother by the 
adoptive father. This explanation is, no doubt, given for a different pul'pose, 

^ Code Napoleon, lib. 1, tit. 8, seo. 1. * Dat.-Mim., 1, 3. * Dat.-Mim., 1, 63. 

* Mann, IX, 81 } I give the whole text of which a part only is cited in the Dattaka- 
Mfmdnsa, 1, 63. 

* Jnstiniau's Institntes, 1, 11, 4. 6 Dattaka-Minidnsa, 5, 16. 
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but it has also an important bearing on tlii.s question. Judged by. this test an 
adoption by a minor appears most unreasonable. 

Considering tlio object and the legal incidents of an adoption, the question 
should be decided, having regard to both civil as well as religious considerations, 
I have already told you that an adoption being an appointment of an heir, 
resembles a Will in all cases ; but it is attended with more serious consequences 
than a Will, for the boy adopted is entitled to become an heir not only of liho 
adopter but also of his relations, and to become his coparcener under the 
Mitakshara school. Therefore the same reasons tliat require majority of a 
man for his competency to bequeath his property by a Will, apply with greater 
force to an adoption ; for both are acts requiring judgment and reflection. But 
the Legislature while fixing the age of majority after the eighteenth year in 
ordinary cases, and after the twenty-first for those that are placed undoi* the 
Court of Wards or under guardians appointed by a Court of Justice, has thought 
it fit to exempt from the operation of these provisions the capacity of any 
person to act in matters of maiTiage and adoption inasmuch as both of them 
are connected \vith religious considerations.^ 

The Legislature, however, does not appear to lose sight of the civil aspect 
of adoption by minors. Regulation X of 1793, section 33 provides that an adoption 
is not competent to a minor without the previous consent of the Court of Wards; 
and considering the principle underlying this rule, the Sudder Coui*t of Bengal 
held that this prevented the minor equally from giving a power to adopt.^ 
These rules have, with an impoi^tant modification, been embodied in the present 
Act TX (Bengal Ceuncil) of 1879, section 61, which says, — “Xo adoption by 
any ward, and no written or verbal permission to adopt given by any ward, 
shall be valid without the consent of the Lieutenant- Grovernor, obtained either 
previously or subsequently to such adoption, or to the giving of such permission, 
on application made to him through the Court.’^ These enactments provide 
a sort of guardianship of minor wards for the purpose of adoption. No such 
provision, however, is made in Act XL of 1858 which provides for the care of 
the person and property of other minors in the Presidency of Bengal. It has 
therefore become incumbent on the Courts of justice to decide whether or not 
adoption is competent to minors. 

Religious considerations are the only grounds upon which a Court of justice 
may be induced to uphold an adoption by a minor, for it does not secure any 
temporal benefits for him, but may rather be injurious to his interests. I have 
already told you that the religious duty of adoption attaches to a married 
man failiug to get male issue. And regard being had to the provisions of the 
Codes, relating to the religious duties in the successive stages of life, there 

Majority Act No. IX of 1876, Section 2. 

* Anandmoyce Chowdrain v. Sheebchaudar Roy, S. D. A. R., 1856, p. 218. 
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rtuiuot b(:! fiiiy donbi tliat a. man cannot contract a mari-iago diii’ino' his minority 
without a bi’eiK'li of religious duties. He is to oommcncc the study of the 
sacred literature at the eighth year,* to prosecute his studies for a period, at 
the lowest, of twelve* or uiiio^ years, and after the studentship is over, he is to 
become a householder by marrying a damsel before her puberty.^ lie may, 
on the lowest calculation, get a son at tlic age of twenty, and failing to get one, 
may adopt. It follows tliorcfore that religions considerations eaii by no means 
be put forward for supporting an adoption by a minor. Adoption by a son loss 
person is no doubt represented by Nanda Paiidita as an imperativti religious 
duty, but it has its proper season. 

It may no doubt be objected that studentsliip for a long time being prohi- 
bited by the A'ditya-Puraua/* the period proscribed for it sliouKl nf>t be taken 
into account in calculating the nubile age of a man. Assuming the olmn-tion 
to bo a correct one, it does not affect the question, whether a minoi’ may contiact 
a religious marriage, tliat is, one according to the Shasfers. There is notliiug 
to be found in the Shasters contemplating marriage by a man in his minnrby. 
The Hindu law does nowhei*o provide guai'diaiiship of a male for the puj poso 
of his marriage. On the other baud its provisions on the subject show that a 
man is to choose his own wife, and to maintain and proieet her, himstdf. A, 
perusal of the preseribcjd ceremonial law of mai-riage (?ainiot leavcj any doubt on 
the mind that the bridegroom passing tlirough the rites must bo a grown up man 
of mature nnderstandiug. Mauu ordains,^ — ‘'A man, aged thirty years, may 
juarry a girl of' twelve years, (if lie find one) dear to his heart; nr a ni.oi 
of twenty- four years, a damsel of eight: but, if (ho finish, liis ,stinlonts]>ij> 
earlier, and) tlie duties (of his next order) would otlicrwise be impt.Hled, let him 
many (‘arlier.’’^ Whatever interpretation you may put upon this [>a.s.sage, ir 
shows beyond the shadow of a doubt that the marriage of men durijig minorii.y 
cannot bo jiislilied on religious grounds, t^ar less can an adoption by a minor 
be supported by I'eligious considerations. 

But a contrary view is entertained by Paudita Bliaratcliaiidra Siroinaui, 
the writer of Sanslaut commentaries on the Dattaka-Alhnansa and the Dal (aka- 
Chandrika, wlio in tlio Bengali synopsis appended to his edition of the works, 
says that “both male and female infants may adopt sons, infancy not being 
a bar to tlic performance of religious rites. This view is a[)pai’ently ba.sed 
on the following passage of revealed law, cited in the Daltaka-iVUmfimsa, — “ A 
Brahmana immediately on being box’ii, is prodneed a debtor in tliree obligations : 

> Manu 11, 3(5. ^ Mami III, 1. * See Lectauo ID, ]rp!a>, 90. 

* Apiiatamba I, 1, 2, 10. ^ l)»jabhag;». Xf, 2, 0. ® Kami, IX, 91. 

’ The last clause admits of another intcrprelion, namely, *ono who marries earlier departs 
from tlie path of virtue.* 

• y^yavustha Darpaiio, p. 770, (2iid Kditioii). 
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to the holy saints, for the study of the Vedas ; to the gods, for the perfoTinancc 
of sacrilice ; to his forefathers, for offspring. And he is absolved from debt 
who has a son, has performed sacrifices, and has studied the Vedas.” It should, 
however, be observed that although the passage declares that he becomes a 
debtor from the moment of his birth yet it cannot reasonably be contended 
that any of the three debts may be discharged by an infant. The learned 
Pandit in his commentary observes that the term “ on being bom ” 0 

intends the second birth or investiture with the sacred thread when a man 
becomes twicc-bom, and begins to study the Vedas and thereby discharges one 
of the obligations. Surely before one attains the proper age for that ceremony 
none of the tlirce duties can bo discharged. But it does not follow that because 
he is capable of performing one of the duties, his capacity to discharge the 
others arises. The Dvaita-Nimaya explains the term “on being bora,” to 
mean, “ on becoming a grihaMha or householder,” for the purpose of discharg- 
ing the other two duties. This view is perfectly consistent with the spirit of 
Hindu law, a man can neither perform sacrifices nor have a son before becoming 
a householder. A student is not required to perform sacrifices. It should bo 
borne in mind that it is an imperative religious duty to have a begotten son, 
and that an adopted son is to be substituted on failure of a son of tho body. 
How can then a man who is incapable of getting a real son, be, for religious 
considerations, permitted to adopt ? The venerable Pandit Bharat-Chandra’a 
opinion appears to have been influenced by the assumption which is not always 
legally correct, that an obligation and the capacity and liability to discharge it, 
must be co-existent in point of time : and the interpretation which he puts on 
tho terra “ on being bom,” is ceii;ainly most ingenious, but nevertheless his 
conclusion seems to be one-sided, based as it is, entirely upon the above passage, 
which should consistently with the whole system of religious duties prescribed 
by the sacred writings bo construed to require a man to have a begotten son. 
It should moreover be observed that pushed to its logical consequences, the 
Pandit’s view will justify an adoption even by a boy of eight years. The 
Hindu legislators, however, do not appear to be so devoid of common sense, as 
to contemplate such an absurdity. 

In the Vyavastha-Darpana of Babu Shamacharan Sarkar^ the above 
opinion of Pandit Bharat Chandra Siromani, and another elaborate opinion to 
the contrary, written by Babu Prosanna Coomar Tagore, are cited. And the 
learned author of that valuable work endeavours to reconcile the contradictory 
views ^oy suggesting that an adoption by a minor having discretion would be 
valid for religious purposes alone, and will entitle the adoptee to maintenance ; 
but it would not be valid for civil purposes, so as to invest the adoptee with 


Pages, 770-77C, {2nd Edition). 
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all the rights of a son, and entitle him to inherit the estate of his adoptive 
father. 

In the case of Rajendra Narain Labor ee v. Saroda Soonduree Lahee,^ the 
High Court of Bengal observed that the obligation of a childless Hindu to 
adopt a son must be necessarily considered as imperative, as a matter of religi- 
ous duty ; he is bound to adopt a son if he be at all anxious for his own 
salvation ; and what is required to be done for that end, is not optional with 
him ; and held that an adoption is not invalidated by the mere fact of the 
adoptive father being a minor, if he has attained years of discretion ; and that 
an adoption by a minor is not attended with any civil disability of the adoptee, 
such as is suggested by Babu Sliamacharan Sarkar. 

The following observation made by the Court in this case shows tliat the 
principle of this ruling is not applicable to an adoption by a minor governed by 
the Mitakshara school, because it is manifestly prejudicial to his interests 
“ Every act done by a minor is not necessarily null and void. Those acts only 
which arc prejudicial to his interests can be questioned and avoided by him 
after he reaches his majority. But no such prejudicial charactei' can be pre- ‘ 
dicated of adoption in the case of a childless Hindu, and as under the Hindu 
Shastera a minor who has arrived at the age of discretion is not only conipeteiit, 
but bound to perform the religious ceremonies prescribed for his salvation, wo 
cannot hold the adoption made in this case to bo invalid, merely because the 
adoptive father was in the eye of the law a minor.” 

The Court do not point out any particular period as the age of discretion ; 
and if discretion be the only test, an adoption by a boy of eight years wdio may 
be proved to possess discretion, would, according to this decision as well as 
to Pandit Bharat Siromoni’s opinion, bo perfectly valid ; for when such a boy 
is, under the Indian Penal Code liable for a criminal offence,* why should he 
not have the right to adopt. 

In the case of Jamoona Lassya v. Bania Soondari Lassya^ the Privy Council 
held that according to the law px’evalent in Bengal, a lad of the ago of 15 or 16 
is regarded as having attained the age of discretion, and is competent to give 
authority to adopt a son. According to Hindu law the sixteenth year is the 
ago of majority, but it is not clear whether the Privy Council intend to lay 
down that to be the lowest age for discretion in matters of adoption, — or 
leaves that to be decided in every case as a question of fact. 

But it should be observed that the capacity to adopt, and the capacity to 
give permission to adopt, do not always co-exist, for a man having a son though 
incapable of adopting may yet give a valid authority to be exercised by his 

* 16 W. R., 648. 

* See Indian Penal Code, Act XLV of I860, Section 83. 

■ I. L. R., 1 Calo., 289. 
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Avife in case ilio son dies. But with mspectto a minor. Loth the cnpacM’ties stand 
precisely upon tlic same footing. No case of adojition by a minor male has as 
yet arisen : the above two cases relate to authority to adopt, given by a clccoascd 
minor to liis wife. 

Effect of pollution on adoption. — According to the Sbasters a man 
cannot ]iersoiially pcrfoi'in religious rites dniang the period of pollntioii arising 
from death or birth of any relative. The period of pollution varies with 
the caste and nearness of relationship. The exiromo peiaod for Jlrahrnanas is 
10 days, foi’ Kshatri 3 'as 12 daj^s, for Vais\'as Id days, and Sudras 30 days. 
The imj)iuity eontimies for these periods when the relative, born or dead, belongs 
to the same ramily and is within seven degrees according to the Hindu mode 
of comjnitation of degrees ; and in other cases the period of iiollntion continues 
foi* tliiee da\‘s or one day or* till ablution, among all the castes. But on the 
death of a maids parent or a woman’s husband, the iinpiii-ity lasts for a whole 
year. 

I’he eeremon^' ot' adoption being a I'cligious rite it may be contended^ that 
an adoydion made during jiollntion is invalid. ’IMiis objection (!annot now arise 
in tin' ease of a Siidra ndoyition, as it has been held, that the lloma or otlier 
j’eligioiis ceremony is not necessary for the validity ()f an adojition made by 
Siidras.^ The (.pn.stimi may arise in those castes amongst vvliom adoptions 
must 1)0 attended with redigious ceremony. 

Tiiero is no exjiross rule on the subject, laid down ain^wbero. But it ap- 
])ears from what is alliriinul witli resyicct to othoi* religions lites, that the mere 
fact of any of tlui yiai'ties to an adoption being under pollution cannot 
invalidate an ado]:)tion. For adoption is regarded as an imperative religious 
diitj', and as such iiiny be yierformod even dining yiollution, the religions j*ite 
being vicarious! 3 ' performed by cen-tain relations of Ibc adojiler’s with his assent, 
or 1)3’ his priest. This conclusion follows I)}’ analog}’ from what liaghunandaua 
saj's with rcs]>(}ci to the worshiy) of the goddess Durga. 

In tlic Titlii-taitva, Ilaghunamhina maintains that the worshij) of the 
goddess Durga every 3 ^ear in the month of A'svina is a ?iitt/a or imyierative 
religious duty, and not a Icdimja or ojitional ritc.^ Later , on,'*' he considers the 
question wlndhcr a man under pollution is competent to w'orshij) the deity, 
having regard to the ma.\.im that religions duties attach to a person, ^‘'provided 
he be pure and living at the time.” Ho doc.s at first cite the folloAving text of 
Daksha, — “ The si)iritual m(*rit, however, wliieli proceeds from a religious cere- 
moiiy» personally performed, does not arise wJien the same is done by another ; 

• Romalinga Dillai v. Sadasiva Pillai, 9 Moore's, I. A., 606; 1 W. R., P. C., 26, 

* Iiulromriiii Chowdhraiii v. Behari Lai Miillick, T. L. R., 6 Calc., 770; G C. L. R., 183; 
L. Rr, 7 I. A., 21: Tliangathanni v, llamu Mndali, T. L. R. 5 Alud. 358. 

» Soo UrtghiiiiamUina’iii Aslitaviusati-iattva, Scranipore Edition, A^ol. i, p. 41. 

♦ Ihiih, p. 43. c . 
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but a priest, a sou, tlic spiritual preceptor, a brother, a sister’s son and a son- 
in-law, — whatever ceremony is vicariously performed by these, it is certainly 
the same as porsonally performed by himself.” Then he quotes another passage 
attributed to hJai'uda, — “A priest is found of three descriptions, one appointed 
by ancestors, one appointed by a man himself, and one performing the priestly 
function of iiis own accoi’d, out of affection.” Frr:)in those passages and others, 
the author concludes tlmt although during pollution, a man cannot fonnally 
appoint a priest to vicariously perform the ceremony for him, yet his family 
priest may of his own accord, conduct the worship, and he will reap the spiritual 
benefit Hewing tlicrefroni. 

Thus it is clear that a ceremonial adoption may likewise be made during 
pollution, the family priest performing the religious ceremony. Besides, under 
certain circumstances it appears to be perfectly consistent with the spiritual 
object of ado[)tioii that it should take place during pollution. For instance, 
suppose a man dies giving permission to his wife to adopt a son. The widow’s 
impurity lasts for a year, but as tlio existence of a son is absolutely necessary 
for the salvation of her deceased husband's soul, the sooner it is made, the 
better for his spiz*itual benefit. Therefore the vicarious performance of the 
ceremonial portion accords best with tlic urgent and imperative character of the 
duty ; and there is ample authority for the samc.^ The performance of eore- 
monics by a delegate, is, as wo have already seen, permitted by the Shasters, 
and is found in cojinoctioii with adoption itself.^ 

How far capacity affected by agreement not to adopt ?— In family ar- 
rangements entered into by members of a joint Hindu family, an agreement is 
sometimes made tJiat neither they nor their lineal male descendants shall be able 
to adopt a son, and if any of them do so, the son so adopted shall not be entitled 
to their property. In such cases the question arises wliether Hie agi*cenient 
is binding on their descendants, or oven on the parties to it, so as to invalidate 
an adoption made in contravention of it. In one case two hrotliers composing 
a joint undivided family governed by the Miiakshara, stipulated as follow’s : — 
As for the immoveable property belonging to us both, the said property shall, 
in case of the failure of aiirasa (self-bogottoii) male issue in either of these 
tw'o lines, z. (?., either for yourself or in your line of aurasa sons, or in my line 
of aurasa sons, be put in possession of the other line, but it shall not be alienat- 
ed by making adoption and the like.” But notwithstanding this, the son of 
one of them did adopt a son. The Privy Council upheld the adoption, and 
made the following observations “ It is unnecessary for their Lordsl»ps to 

‘ But see llanganayakamma v. A.hvar Setti, I. L. R., 13 Mad., 214. 

* Vijiavangam v. Lakshtiinan, 8 Bom., H. C. R., O. C., 214; JuTruiabai v. Raychaiid Nahal- 
cliand, 1. L. K., 7 Bom., 229. 

a Snriya Ruu r. Raja of ritta[>ur, 1. L. R., 9 Mad., 499, 
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determine whether that agreement was or was not binding between the parties 
who made it. It is clear that the father of Gangadhara could not bind his son, 
who was then in existence, not to adopt, or legally stipulate that if ho should 
adopt, the son so adopted should not inherit. The words are : — ‘ In case of the 
failure of self -begotten male issue.’ Mr. Mayne was forced to admit that those 
words meant an indefinite failure of issue ; and that an adopted son should 
not ever take by descent from his father. It appears to their Lordships that 
that would be entirely altering the law of descent, and contrary to the principle 
laid down in the Tagore case.^ 

It is doubtful whether such an agreement is binding even between the 
parties. With respect to a somewhat similar arrangement the High Court of 
Bengal observed that the general scheme of it is such as cannot be binding 
except upon the actual parties to it ; but pronounced the clause containing the 
agreement, to be inoperative, as it attempted to establish a new line of descent 
somewhat analogous to descent-iu-tail-male.® Whatever effect a conti*act of 
the kind may have upon the property affected by it or upon the liability of a 
party for its breach, it does not seem to have the effect of invalidating an adop- 
tion made in spite of it, for it cannot affect the status of the boy adopted who is 
not a party to it. 

Can a father restrict a son’s capacity to adopt ?— It is settled by the 
Privy Council that by an agreement of the above description, a father cannot 
bind his son, who was then in existence, not to adopt, or legally stipulate that 
if he should adopt, the son so adopted should not inherit. The parties in that 
case, however, were governed by the Mitakshara according to which, the son 
was co-heir of his father with respect to the estate which was ancestral. In 
the Bengal school the law may be different because a father possesses an absolute 
right in the ancestral estate. In construing a Will, the Supreme Court of Calcutta 
made tlie following observation, ^ “ It was objected by the Cowar’s Counsel that 
his father had no power to postpone his right of adoption to the age of eighteen; 
but the answer to this is, that though he may have ho power to limit his son’s 
general rights of adoption, ho may certainly limit the right to adopt with 
reference to the estate and property which his son takes as his heir.” It should 
be observed that although a fatlier may morally enforce his son to comply 
with his directions concerning adoption, by a valid gift over of his property 
in the event of the son's non-compliance with his directions, he can by no 
means invalidate an adoption by his son who is otherwise competent to adopt. 

Wife's assent to an adoption by the husband.— With respect to the 
relative rights of husband and wife to adopt a son, Nanda Pandita lays down 

» 9 B. L. R , 377, 403 ; 18 W. R., 369. 

* Rajender Dutt t*. Shamchand Mittor, I. L. R., 6 Cul., 106. 

* Ranee HurroBOoudery v, Cewar Kistonauth Roy, 1 Foultou, 393, 394. 
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that a woman cannot adopt except with the assent of her living husband which 
is requisite for constituting the boy adopted by the wife, his son ; and then goes 
on to consider whether the assent of the wife is necessary for an adoption by 
the husband. He observes “ Should it be urged that if that be the case 
then the assent of the wife would be requisite for the husband also, by reason 
of the purpose (of the assent) being the same ; the answer is, that it is not 
maintainable, for in consequence of the superiority of the husband, by his 
acceptance alone, the adopted becomes the son of the wife also, in the same manner 
as she acquires a right to any other thing accepted by the husband.*’ Thus, 
it is clear that the assent of the wife is not requisite for the validity of an 
adoption made by the husband alone. Although Nanda Pandita appears to 
intimate that a boy so adopted becomes also a son to the wife, yet it must 
not bo supposed that a son adopted without the concurrence, or against the will, 
of the wife acquires all the rights of a son to her. For, a son of the husband 
by another wife is also declared to become a son to a woman hence although 
such a son like a co- wife’s son, may confer spiritual benefits on her, lie cannot 
confer such benefits on her ancestors. In order that the affiliation may be 
complete, it appears to be necessary that the wife also should join in adopting 
a son. Nanda Pandita appears to intimate the same view in the following 
passage,® — “ The forefathers of the mother that accepts in adoption, only, are 
also the maternal grandsires of sons given and the rest.” If the husband alone 
or with one wife, adopts a son, then his wife or another wife respectively not 
joining the husband in the act of adoption, cannot be called the mother that 
accepts in adoption ( ^ iflfTT ). 

• Dattaka-Mirndnad, 1, 22 ; Snthorland'a rendering is liable to bo misconstrnod. 

* Dat.-Mim., 2, 69-70 ; Dat.-Ghand., 1, 25-26 ; Viramitrodaya, p. 116, 

■ Pat.-Mim., 6, 60. 
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C>^\PAC1TY OF FEMALES TO ADOPT. 

General observations on woman’s capacity to adopt — Rishi texts on their capacity — commen- 
tator, s on tlio same — Vachaspati Miara— Nanda Pandila — Tho Dattaka-Chandrika — 
J aganndtiia — 51 itra M iara — K ilakantlia — Tho Dattaka-Darpana — The Dattaka-1 lidhiti — 
Sammary of the difff.'ront views — In what character does a woinaji adopt ? — Adoption 
by nnniarried fomal os - Adoption competent to married women and widows — Different 
Schools on tho condition for women’s capacity for adoption — Mithila School — Rengal 
School — Benares School — Madra.s, Bombay and Pnnjab Schools — Adoption without autho- 
rity peculiar to Bombay and to the Jaitias — Modern view of women’s capacity to adopt — 
Bengal Scliool, hu.sband’a a.sscnt is r<?gai'ded as power — Conditional authority by linsbafid 
having an existing son — Restrictions imposed by husband — Power to bo exox'cised with 
consent of others — Void authority — Authority strictly construed — Authority admits of a 
liberal construction — Authority how given — Rovoeation of authority — Suspension of 
authority — Invalidity of ado()tion then made — Revival f»f authority — Power given when 
there are tAVo or more wives — Widow not bound to adopt — Adoption by a widow, not a free 
agent, or minor — No limit of time for adoptioti by widow — Ujjclntstity or remarriage of 
widow — Milaksbara School on adoption by widow Avitli husband’s antbority — Bonaro.s Sub- 
school — Adoption with kinsmen’s assent in Madras, Bombay, and the Punjab -~Ct>iisent 
of members of joint family — Whose consent Avhen husband separate ? — ElTfJct of improper 
motive — Assent implies conscious exercise of discrotion — Eirecfc of husband’s prohibition 
express rn* implied — Competition between mother-in-law and daughter-in-law — Bombay 
School and a»Io 2 ition without any authority. 

Woman’s capacity to adopt. — Capacity of si female to adopt a son ap- 
pears to be iiicorisistciit with the position assigned to w'omcn by ancient law. 
Women, according to early law, could not become sui juris in any period of tlioir 
life, being placed under the power of some one or other of tbeir male relations. 
They conld doubtless be mothers of children in any stage of their life, but 
these belonged to the persons under whose power their mothers Averc placed. 
Tlius the Kanina son brought forth by an unmarried woman bocaTrie the son 
of her father; the Giidhaja or the sou secretly produced by a woman belonged 
to her husband, and the Paunarbhava child or one born of a twice-inarried 
woman belonged to her second husband. Women not being cmtitlod to indepen- 
dence, Avere ])laccd under the control of men, and were not competent to exercise 
patria potestas over their OAvn children, who passed under the ])OAver of the per- 
sons who held tha patria potestas over their mothers. Women AAdio, according to 
ancient law, belonged to one family or another, could not themselves be founders 
of new families: hence a woman is said to be the beginning and end of her 
family. 
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The capaeity to tidopt is intimately connected Aviih the capacity to liold 
property, and iidoptiou consisting in the transfer of dominion over a child, ap* 
pears to have l^eon incompetent to a person incapable of holding property, 
lint women were not entitled, according to ancient law, to acquire and hold any 
property for themstdves, for they themselves were something like property be- 
longing to the person under whose power they happened to be ; a son adopted, 
lik(i anything acquired, by them would at once belong to that person. Women 
wore also, according to the same principle, excluded from inheritaiiee. 

In course of time, liowever, the position of women was improved : the 
Hindu lawgivers recognized to a limited extent tlicir riglit to hold property 
acquired by gift from their relations, as well as their right to inli or it from their 
husband, father, mother, son and son’s son. Tlie Mitakshara seems to confer 
higlicr rights on women, by maintaining that strldhanam or womnn’s pi*oporty 
has no technical moaning,^ and that a woman may hold and acqiiin^ jnoperty 
ill all the modes of acquisition without any distinction. According to that school 
even property inherited by a woman becomes lier slndhanain.^ The antlior 
of the Dayabhaga, liowevci’, whilst he recognises the heritabh; riglit of the 
females even to the undivided shares of male members of joint families, imposes 
restrictions and limitations upon the estate taken by them in property inherited 
from males, so that such profiorty cannot come under tlio cat(*goi'y of woman’s 
property. And the Dayabhaga rules are on the whole beneficial to women, but 
they have been extended to cases governed by the Mitiikshara, according to 
which the female heii\s may inherit only in tlie exceptional cirenmstanee of the 
deceased male propidetor, not having been a iiieinbcr of a joint family, or liaving 
no male co-heir. Under the Diiyabhaga women are permitted to enjoy sjKJcial 
privileges which ai’C counterbalanced by tlie disabilities of fomalc hoii's with 
respect to inherited property, introduced by the founder of tlie Bengal School 
for the beuijfit of tlie nearest male relations wlio, according to the Mitakshai*H, 
exclude the female heirs, but whom the Dayabhaga postpones to the fcinnU's in the 
order of succession. The position of women under the Mitakshara has thus 
become worse, as they have been subjected to the disabilities of the Bengal 
School, though not entitled to the privileges conftirred on vvomcui by that. 
School. But, however that may be, it is now admitted on all liands, tluit wonieu 
may hold and deal with property independently of theii* husband ; and if adop- 
tion be regarded as the appointment of an heir, there is no rt^ason wliy they 
should be debarred from afiiliating a son. 

The creation of artificial relationship amongst the modern Riiidus is duo, 
to a great extent, to the influeiiee of females ; fur, though pos.sc.ssed of niahi 
issue they arc found anxious to have such nominal sons as the Bhilvsba-putra, 


'■ Mitakshara, 2, iJ, 3. 


• JhUl, 2, 11, 2 and 30. 
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the Dharma-putra and so forth. The secular motive for adoption operates 
strongly on the mind of Hindu females whose helpless situation if they are 
destitute of natural guardians, renders it necessary for them to have some one 
for the pi'otection of themselves and their iiiterests ; and if adoption be compe- 
tent to them, it would secure a protector and heir, on whom they might lavish 
the family alfection which is so strong amongst Hindus and especially among 
their females. 

As regards the pHuciple of spiritual benefit derived from male issue, it is 
applicable as well to females as to males, for women also have a soul to save. 
The offering of funeral oblations of food and libations of water, and the 
performance of exequial rites, for which a son is desired, arc equally necessary 
for deceased females, and the ceremonies are fictnally performed for the benefit 
of their soul. But if sons were considered necessary for the spiritual benefit of 
women, it would follow that they need not adopt a sou when they may have 
a son of their body, and widows might choose to marry a second husband for 
that puiqx)sc. The rishis, howevei% rccornmcnd single-husbandedness to women, 
and anticipating the objection against that doctrine in cases of sonless widows, 
based upon the necessity of sons for spiintual benefits, they obviate it by declar- 
ing that widows leadiug a chaste life and practising austerities, ascend to licaven 
though destitute of male issued in the same way as life-long students who 
observe colebacy. The appointment of a sonless widow to raise issue or her 
re-marriage, which could be supported by the doctrine of necessity of a son for 
spiritual purposes, arc accordingly censured and disapproved by the sages, and 
are prohibited by the Aditya-purana. In fact, the idea of a woman having a 
son independently of her first husband is condemned : and the approved opinion 
is, that a woman must not think of having a son of her own, exclusively of 
her first husband. But it should be observed that the relation between a mother 
and a real son is a natural one, and as the law cannot override nature, and 
women are not now dependent in the manner contemplated by early law, they 
may have sons of their body though not through their husband. Whether or nqt 
the law will recognize the natural relationship, considering that Hindu law does 
not permit a woman to have a son except through her husband, is a question, 
which is besot with some difficulty. But, however that maybe, an adoption by 
a woman, in whom the religious motive is stronger than in the other sox, is not 
open to any objection ; and the Kritiima form of adoption, prevalent in Mithila, 
shows that Hindu law and usage are not against adoption by women. 

Although the Dattaka and the Kritrima son occupy the same position accord- 
ing to the Hindu law as contained in the Sanskrit works of admitted authority, yet 
the law as to their rights has developed in diverse ways in our courts of justice. 


1 Mana V, 159-162 



HTSllr-TKXTS. 


219 


According to Hindu law, tlieir mode of affiliatibn, only, is different, but after 
afiiliation both of them occupy the same position.^ The Dattaka son has, 
however, become a favourite of the law, and is considered to possess all the 
rights and privileges of a real legitimate son, whereas a Kritrima son is held 
to retain his position in the family of his birth, and to be affiliated only to the 
adoptive father or mother for the purpose of inheritance. It is, therefore, sup- 
posed that a son cannot be adopted in the Dattaka form, under circumstances 
in which he cannot be entitled to all the rights that are now accorded to him. 
Agreeably to this notion, adoptions in the Dattaka form by women are declared 
invalid, by reason of there being no authority of their husband, or for some 
other cause, although there is no reason why such adoptions should not stand 
good, so far as the adoptive mothers are concerned. It should be borne in mind 
that adoption in ancient law took the place of testamentary disposition, and a 
son adopted by a woman is, according to that principle, entitled to inherit the 
property of liis adoptive mother, although for some reason or other he may not 
be considered to be affiliated to the woman’s husband. 

On the other hand, the Hindu lawgivers appear to be so unfavourable to 
women’s rights, that it has been considered difficult to raise any presumption 
in favour of their capacity in any particular matter, from the silence of the 
lawgivers on that point. The general principle followed with respect to the 
females, is, that no right can be claimed by them unless it bo supported by ex- 
press authority. Accordingly the law of adoption has been construed most 
strictly against women’s capacity to adopt, although the commentaries are sus- 
ceptible of a liberal cous traction, regal’d being had to the ordinary rules of 
interpretation. 

Rishi-texts on the capacity of women to adopt.— Although tbe capacity 
of women to give away their son in adoption is admitted by all the sages who 
have given a description of the Dattaka son, yet all of thcTn, excepting Vasish- 
tha and Baudhayana, are silent as to the power of a woman to adopt a son. 
The following passages of the Codes are relied upon by the commentators while 
discussing the question of women’s capacity to adopt : — 

A text of Atri and another attributed to Mann, already referred to*, lay 
down a rule which, so far as regards the present purpose, may literally be 
stated in these words : “ By one sonless alone should a substitute of son be 
made.” It should be observed here that the term “ by one sonless ” in the text of 
Atri and of Manu, is in the masculine gender ; hence literally the duty of adoption 
is predicated of males only ; but it may be applied to females also, according to 
the ordinary rule of interpretation of law, that in the absence of anything con- 
trary to the context or subject, a word in the masculine gender includes females. 


• See Lecture V, p. 163. 
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With i* ** o.spect to woman’s' capacity to adopt, Vasislitlta^ and Baiidlia- 
yana^ ordain, — “Man formed of virile seed and uterine blood is an effect 
whereof the mother and tlic father are the cause ; the mother and the father, 
(therefore), htivc the power to g'ive, to sell, and to abandon him : but an only son 
should (or shall), certainly neither be given nor taken ; since he is for conti- 
nuation of the lineage of the ancestors; a woman should (or shall) neitliei* 
give nor accept a vsoii except with the husband’s assent.” 

Women’s lifelong state of pupilage is declared^ by Yajnavalkya, thus, — 
“ There cannot be independence of a woman in any stage of her life: let the 
father protect ber when unmarried; the husband, when manned ; the sous, in 
the old age ; in their default let their kinsmen protect her.” So Mann or- 
dains*, — “ A woman is not fit for independence : her father protects her in 
her maiden state; her husband protects tier in youth; her sons protect her in 
age.” 

With respect to broth era and co- wives Mann ordains^ — “If one among 
uterine bro tilers get a son, Mann pronounces that all of them hecome fathers 
of son by moans of that son : if, among all the wives of the same husband, one 
brings forth a son, Mann has declared them all to be mothers of sou, by means 
of that son.” So Yriiiaspati says®, — “ If there are several brothers, the sons 
of one man, by the same mother ; on a son being born to one even of them, all 
of them are declared to become fathers of son; the same rale is also ordained 
ixi respect of many wives of tlie same person; for if any one of them brings 
forth a son, lie will offer /mzdai? to all.” 

Commentators on the same. — The ahore text of Vasishtlia and Baudlia- 
yana is the only express authority on the subject of woman’s povv'cr to adopt. 
These sages, lia\'iiig premised the equal capacity of both parents to give their 
child, goes on to restrict the moilier’vS riglit by saying tliat “ a woman shall 
(or should) neither give nor accept a son except with tlie assent of her hus- 
band.” So far as the acceptance of a son is concerned, tin's passage lias received 
a variety of inteiTirctation from (lificront commentatora. These interpretations 
have given rise to the different doctrines that have been adopted in the several 
schools, in respect of a woman’s power to adopt. It is necessary and interesting 
to go through the arguments by which the commentators deduce their respec- 
tive conclusions ; since these will enable yon to understand tlie character in 
which a >voman adopts. It should be observed in this connection that as 

• Vasislitha, XV, 1-5 ; Sacrod Books of tho East, Vol. XIV, p. 75. 

“ Baudliayana-Parisislita, 2-6; »Soe .Sacrod Books of fcho East, Vol. XIV, p. 334, 

** Yajnavalkya, i, 85. 

^ Mann IX, 3 ; see aLso V, 14-8. 

• Manu, IX, 182-183. 

• Cited in Dattaka Chandrika, 1, 20 & 23 ; Dattaka-MimansR, 2, 71. 



f*OM M hNTATOR.S. 


221 


regards hiishaiid’s assent to wife’s gift of a son, the oommentators agree in. 
following the inaxini^, — “Assent is presumed from the absence of express prohi- 
bition.” 

VdchaSpati Misra in his Viv^iida-Chintiimani^ res pee tod as authoritative 
in the Mithila Scjhool maintains that a woman has no power to adopt a son even 
with the assent of her husband, because slio is incnpablc of performing tlie reli- 
gious ceremony of ado[)tion ; and explains Vasishtha’s text permitting a woman 
to adopt with her husbamrs assent, as intending that she may be allowed hy 
her hus])and to associate with him in the act of adopting a son. He argues 
that if the text of Vasislitha were taken i.o empower a woman to adopt, it 
would be contradictory to the rule prohibiting a woman to recite Vedik passages 
and to perform the IToma ceremony, both of whi(di form part of the ritual of 
adoption ; and on the very same ground he holds that an adoption is not compe^ 
tent to a Sudra. 

Nanda Pandita appears to agree with him so far as to maintain that 
women, as a general rule, havo no power of adoption, for whilst explaining 
the term “by a man destitute of male issue,” in the text of Atri, ho 

observes^, — “from the masculine gender being liero used it follows that a 
woman is incompetent to adopt”; and cites the text of Vasishtha in support of 
that explanation. But he is of opinion that Vasishtha’s text contains an excep- 
tional rule which empowers a woman in coverture to adopt with the assent of 
her husband; though it indicates tlie incompotency of a widow, as in her case 
the husband’s assent is im})ossiblo. He discards the guardianship theory, which 
attributes the necessity of Jiusband’s assent to woman’s condition of pupilage, 
and which supports the competency of widows to adopt with the assent of 
kinsmen declared in the text of Ycijnavalkya to be protectors of widows in default 
of their sons, and maintains that the assent of tho husband is rerjuisite for a 
woman whoso husband is living and is her guardian according to both ]\faiui 
and Yaj naval kya. He asserts that a woman cannot adopt a son to herself 
alone, and that the purpose of the liusbaiid’s assent being, that the son taken hy 
her may, by moans of lier acceptance, become a son adopted to the husband, 
this purpose cannot be served by substituting tho assent of kinsmen, for that 
of the husband, if you take the word husband as illustrative and intending a 
woman’s guardian for the time being. 

The contradiction apprehended by Vachaspati Misra on the ground of wo- 
man’s incapacity for performing the religious rites of ado[)tion, is removed by 
him with tho argument that their competency to adopt being clearly dedhciblo 
from Vasishtha’s text, a dispensation wdth some parts of tho religious rites must 
be admitted on the authority of the rule that, — “ In cases of women and 


^ Dattaka-Chandi’ika, 1, 32. 


a Pp. 74-75. 


Datliuka-Mi'miiiisa, 1, 15. 
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Sudras, religious ceiemonies are to be performed without reciting the Vedlk 
prayers.” 

Referring to Manu’s texts declaring that all the brothers, and all the wives 
of the same man, become fathers and mothers respectively, of male issue, if a son 
be born to one of them, — JSTanda Pandita maintains^ that the rule relating to 
brothers docs not intend to constitute a fraternal nephew, a son to his uncles 
without adoption which is necessary to invest him with the status of a son. 
But the mle with respect to the co-wives, is held by him to bo, of a different 
charactei** ; a son begotten by the husband on a wife, becomes by operation of 
law a secondary son to his other wives ; hence adoption is superfluous, and 
the latter are debarred from adopting another son, when a begotten son of their 
husband exists. It should be observed that it follows by implication that a 
<p;^voraan may adopt a son with her husband’s assent though he may have a sub- 
sidiary son adopted by him with another wife. 

The Dattaka-Chandrik^ — whilst explaining the text of Atri says,^ that 
the masculine gender in the term (a-puttrena) “ by one soilless,” is not to bo 
understood as an essential part of the rule and denying woman’s capacity to 
adopt ; for, according to Vasishtha a woman is competent to take a son with the 
assent of her husband. Further on, the author refennng to Manu’s texts 
relating to brothers and co- wives observes* that although a fraternal nephew 
must be adopted in order to become a son to his uncle, the same construction 
cannot bo put upon the passage relating to co- wives one of whom has brought 
forth a son ; for a woman can only adopt a son to her husband, and cannot have 
a lineage different from that of her husband ; she cannot therefore afiiliate a 
son when her husband has a begotten son by another wife, who will preserve 
her lineage and confer spiritual benefits on her. Thus there being material 
difference between the case of brothers and that of co-wives, the interpretation 
of the two rules though couched in similar language must bo different. Regard 
being had to the entire argument, the existence of a son begotten by the hus- 
band on one wife, precludes her co-wife from adopting a son ; but for spiri- 
tual purposes a woman appears to be competent with the husband’s assent to 
adopt a son notwithstanding the existence of a son adopted by the husband with 
another wife. With respect to the husband’s assent, it is laid down in this 
treatise, that it may be presumed from the absence of express prohibition, as 
regards the wife’s power of giving a son in adoption,* But whether the same 
presumption should apply to her acceptance of a son, the author is silent ; the 
expression “ husband’s assent,” however, is grammatically connected with 
both gift and acceptance in the same manner, — “ Let not a woman give or 
accept a son without the husband’s assent.” 

* Dat. Afim, 2, 29-68. ^ Dat. Mim., 2, 69-71.. 

• Bafcfcaka-OhaiidrikJ. 1, 7. ♦ Dat. Cband., 1 , 23-24. • Dat. Cband., 1, 31. 
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Jaga&n&tha, on reference to the above clause of Vasishtha’s text, says,^ 
“ If a son be accepted by a wife without the assent of her husband, her property 
in that child is valid, but not his performance of filial duties : he can neither 
possess the heritage, nor perform the srdddha or the like ceremony, for it is 
shown that the adoption of a son is the act of the man ; in no Code of law is it 
found that adoption can be the act of the woman/' In order to understand what 
he moans by “ property in that child, you should bear in mind that slavery was 
not abolished when the autlior compiled the Digest. 

Mitra Misra in his Viramitrodaya maintains* that a widow is not pre- 
cluded from adopting a son, if her husband died without giving his sanction ; 
an adoption of a son being conducive tp the spiritual benefit of the husband, 
his assent may be presumed. Such a view, however, may bo open to the objection 
that Vasishtha’s text would in that case be quite unmeaning. But the author 
obviates it by saying that the text intends to prohibit adoption by a woman 
whoso husband is incapable of giving assent by reason of his being Mumukshu 
or desirous of liberation, or by reason of his having a son by another wife ; and 
in support of this position he cites Mann’s text relating to co-wives, and puts tlie 
same interpretation on it, as wo find in the Dattaka-Mimansa and the Dattaka- 
Chandrika, He says, — “ The purpose for which a son is desired, namely, the 
performance of Sraddha and the like, being served by the son of a co-wife, 
no son need be adopted by such a woman Avithout the assent of her husband.” 

The author, however, goes on to observe, — “ But in reality, the meaning 
of the part, — “ except with the assent of her husband ” — is, that while the 
husband is alive, a son shall not be adopted by the wife without the assent of 
the husband ; but when the husband is dead, the assent of those only is neces- 
sary, on whom she is dependent. In this view, the object of the prohibition 
becomes reasonable, therefore, though the husband died without giving permission 
to adopt, yet an adoption by the widow would not be invalid.” He takes the 
word “ husband ” as illustrative, and intending the legal guardian of a woman. 

Nilakantha- — A somewhat similar view is taken by Nilakantha in his 
Vyavahara Mayukha*^ ; he affirms that the husband’s permission is intended to 
be necessary only for a woman whose husband is alive, but a widow may even 
without it adopt with the assent of the father, or in his default with that of 
the kinsmen ; and in support of this conclusion he cito.s tlie text of Yajnaval- 
kya relating to women’s dependence and guardianship. 

The Dattaka-Darpana- — The author of the Dattaka-Darpana maintains,^ 
upon the authority of Mann’s text regarding the dependence and guardianship 

* Oolebrooke's Digest, V, IV, VIII, 273 ; Madras Edition, Vol. II, p. 388. 

2 Viramitrodaya, pp. 115-119. 

* Mandalik’s Vyavabara-Mayukha, p. 67. 

* Pandit Bharatohaudra Siromaiii*B Dattaka-Siromani, page 32. 
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of women, that a woman whose husband is living is dependent on him, and 
therefore incompetent to adopt independently of him; but women who have 
neither father, husband nor son, are independent and entitled to accef^- give 
without any restriction : it should, however, he undiftrstood that a wUlS^^nay, 
of her own accord, adopt, if her husband was se{>arated from his co-heii*s. The 
reason for this restriction appears to be that under that circumstance, the 
husband’s estate devolves on her according to the Mitakshara, and she is practi- 
cally independent of her husband\s kinsmen. 

The Dattaka-Dfdhiti maintains amongst others, that a widoYV is also 
competent to adopt if her husband directed her to adopt a son. He holds 
that the Jiusband’s assent signified in his lifetime may bo effectual after his f 
death so as to enable his widow to affiliate. 

Summary of the different views of commentators.— The difforont views 
entertained by tiic commentators that Lave dealt with tlie subject of woman’s 
capacity to adopt,’ fall within what arc sot fortli in one or other of the worl^ 
cited above. The different opinions expressed in them, and representing tlic 
various doctrines prevalent on the subject may bo summai‘izcd thus : — 

1st, A woman is absolutely incompetent to adopt a son; she may only 
associate with her husband when he adopts. 

2nd. A woman is competent to adopt with licr husband’s assent, only when 
!iie is living. 

3rd. A widow also can adopt with her deceased husband’s assent given v 
before his death. 

4th. A widow can adopt with the assent of licr deceased husband’s kins- 
men. 

5th. A wddow can adopt without the assent of her husband or of his kins- 
men, when her husband was separate. 

In what character does a woman adopt, when adoption is competent 

to her? Owing to the diversity of the opinions entertained by diiferent authors 
amUto the inconsistency of the doctrines adopted by some Scliools, it has become 
somewhat difficult to determine the character in which an adoption is made by 
a woman when she is permitted to do so. The question that arises for consi- 
deration is, Does a woman adopt merely as the delegate or representative of her. 
husband, she being as it were the agent or instrument tlii’ougli which the hus- 
band acts; or, does a woman adopt iu her own right, but refjuirc the assent of 
her husband or of his kinsmen after his death, iu consequence of her want of 
legal' discretion, which is dcducible from the lifelong status of pupilage or 
tutelage assigned to her by the Hindu law ? Upon a review of all that has been 
said by the Sanskrit commentators wliilst discussing woman’s capacity to adopt, 
the balance of authorities appears to be in favour of the latter altcmiativc. 
Those that maintain widow's competency to adopt with the assent of her bus- 
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, the doctrine on the theory of women’s depondenco and 

guardianship as provided by Mann and Ydjnavalkya. True it is that a woman 
is declared by the commentators to be incompetent to adopt, if her husband has 
a son by another wife ; but that rule is deduced from the special text 

dif Mann, relating to co-wives, according to which the spiritual purposes of all 
of them are served by that son, — and from the incapacity of the husband for 
jgiving his assent, but not from any supposed general incompetcncy of women to 
adopt; Those authors also, that put a strict construction upon the expression 
“husband’s assent” in Vasishtha’s text, an^ refuse to take it as illustrative, 
rest their doctrine not upon absolute incapacity, but upon the selfsame principle 
.. of want of independence in women, with this difference that they contend that, 
for^e purpose of having a son by adoption, the legal discretion which a woman 
..wants can be supplied by the auctoritas of her husband alone. It may, doubt- 
less, be urged that when the sanction of the husband is absolutely requisite for 
an adoption by a woman, does it not follow that it is the act of the husband and 
not of the wife? There cannot be any doubt that it is praetically so, but yet 
it may bo of a different chariictqr iu theory, and attended with consequences 
that are not otherwise possible. The legal guardian of a minor may, for several 
^gliposes, supply by his discretion which a minor wants; for in- 

'$tanco, a minor may, according to some systems of law, contract a marriage with 
, ^ihe consent of his legal guardian. A Hindu female’s status resembles that of a 
minor : she is, in the eye of Hindu law, a lifelong minor. You cannot, however, ^ 
expect to find one oomxuon principle underlying the divergent views entertained 
by the different commentators. For, if you coiifmo your attention to the views of 
Vachaspati Misra and Nanda Pandita, yon may, no doubt come to tlio conclu- 
sion that a woman, if permitted to adopt at all, acts as an agent of her husband, 
ljut it should be borne in mind that the former denies woman’s right to adopt, 
and the latter declares, that adoption is ineomx>cteut to widows. Jagannath also 
says that a valid adoption by a wife is the act of the husband, though at the 
same time he admits a man’s power to adopt a son, wJicn another begotten or 
adopted son is in, existence ; so a man having moi*e wives than one may, accord- 
ing 'to his theory, adopt a son to each of them. The other authors whoso views 
Jiro already known to you appear to recognize a woman’s capacity to adopt in her 
own right. It may, no doubt, bo uiged that for spiritual purposes, a widow need 
not adopt, because Manu declares* that a sonless widow may ascend to heaven, 
’though she may be destitute of malo issue. But that text is intended, as I have 
already told yon, to prohibit a widow to have a son of her body, and not to adopt 
one for temporal -or spiritual purposes. But that text of Manu cannot prevent 
‘ the adoption of two or more sons by the wives of the same husband during his 


> Manu V, IGO. 
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life : for altbough Yvidows leading a life of aastcritics may not require a son 
according to that passage of Mann, it cannot do away with the necessity of 
a son for a woman predeceasing her husband. And it should be observed that 
there is no authority in Hindu law, for the proposition that a son adopted by the 
husband in conjunction with one wife, can be a son to his other wives either 
in a spiritual or a temporal point of view. 

Adoption by unmarried females is not alluded to by any of the commen- 
tators ; but if adoption bo competent to women in their own right, spinsters 
might, like bachelors, adopt sons, with the consent of their father or of his rela- 
tions according to the guardianship theory. Maiden daughters could, according 
to ancient law, have a kdnina son ; and if unmarried women could be mothers 
of one desci’iption of secondary son, it would seem from analogy that they might 
have also a son by adoption. Jagannatha refers to this ancient i)ractice, but 
says it is forbidden by the A ditya- Parana, in the present age ; and when he 
as well as other commentators who maintain the necessity of the husband’s 
assent For an adoption by a woman, base their conclusion upon the theory that 
a woman cannot have a sou apart from her husband, it is clear that in those 
Schools that have adopted this view, a maiden is incompetent to adopt. There 
may he some doubt on this point in those Schools which maintain tlie guardian- 
ship theoiy ; but as Hindu females are generally disposed of in marriage before 
puberty, adoption by unmarried damsels is more a theoretical than a practical 
question, and the spirit of the law, as explained by the special treatises, is clearly 
against it. 

But it should be observed in this connection that the above observation 
applies to females that belong to the Hindu community in its strictest sense. 
There is, however, a class or community of females, recognized by Hindu law, 
which lies beyond the pale of Hindu society and forms but a fringe of it, and 
which may he joined by any woman expelled by her relations for her misconduct. 
I mean the dancing girls who are characterized as svairini or independent, and are 
not amenable to the rules based on the principle of subjection of women. These 
fallen women profess Hinduism and they often adopt daughters. If their capa- 
city to adopt daughters bo recognized, there is no reason why women in Hindu 
society should bo precluded from adopting sons. 

Adoption competent to married women and widows —But let us now 

confine onr attention to the commentai’ies, according to which women who 
have or had a husband, are only capable of adopting sons, subject to the condi- 
tions imposed upon them for exercising the power of adoption. When a woman 
is the only wife of her husband, there does scarcely arise any difficulty, as both 
of them join in adopting the same son, except in raiT) cases, in which, owing to 
serious disagi’eement between the husband and the wife, the husband alone 
adopts against the wife’s will, or without permitting her to associate with him 
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in tlio coromony of adoption. In such cases the son adopted by the hnsband 
cannot be a son to the wife except in a tertiary sense, for although a son of the 
husband’s body has been pronounced to become a secondary son to his wives 
other than the son’s mother, for religious purposes, yet there is no suggestion any- 
where that a son adopted by the husband without the concurrence of liis wife 
becomes her son, for any purpose. An inference may, no doubt, be drawn from 
Nanda Pandita’s observations! concerning the wife’s assent to an adoption by her 
husband, that a son affiliated by the husband becomes also adopted to the wife. 
But it appears that the affiliation to her is merely nominal, just as her co-owmer- 
ship* with the husband in any property belonging to him. To be a son to her 
for legal and religious purjioses, it appears to be necessary that she should join 
in the cei*emony of accepting the boy adopted by the husband,^ for* in tlio 
absence of her acceptance, she cannot be called “adoptive mother.” Besides, 
it should be borne in mind that the authority of the Dattaka Miinaiisa, in this 
respect is not respected except in the Mithila School. 

If the theory of adoption by a woman be, that she adopts in her own right, 
but requires the assent of her legal guardian for the time being, then in the 
above case, the wife may adopt another son notwithstanding the adopl;ion of a 
son by the husband alone, provided the latter gives his assent. Per tlu'. same 
reason, simultaneous or successive adoption by two or more co- wives or co- 
widows, of two or more sons, one by each, would be perfectly valid, when there 
is the requisite assent therefor. 

Different Schools on the condition for woman’s capacity for adop- 
tion. — I have already placed before you the divers views put forward by the 
dilfercut commentators, with respect to women’s capacity for adoption. It is 
impossible to deduce one common principle from the different doctrines which 
arc not reconcilcable with one another. The character in which a w'oma?i is 
competent to adopt Avouhl therefore necessarily be different in the ilifforcnt 
Schools. This much, however, is common to all the Schools that a woman may 
adopt during her husband’s life, only wdth his assent, except when he is an idiot 
or insane : in Avhich case an adoption may be competent to her Avith the hus- 
band’s kinsmen’s assent in those Schools which have adopted that doctrine. 

The MithUa School . — The modern usage in Mithila, with respect to 
woman’s power of adoption, appears to accord with tlie doctrine maintained by 
Nanda Pandita in the Dattaka-Mimansa,* There a AvidoAv cannot adopt in the 
Dattaka form at all,^ in spite of the deceased husband’s sanction for the same. 
The principle upon which this doctrine rests is explained in the Dattaka-Mimansa, 

I Dat. Mim. 1, 22. * Dat. Mim. 6, 60. 

* Viramitrodaya, p. 1(56. ^ Dat. Mim. 1, 16 and 21. 

Dat. Mim. 1, 16 ; Vivada-Chintamani, 74 ; W. Macnagh ten’s Hindu Law, vol. 1, pp. 96, 
100 ; Jui Ram Dhami v. Dhamif 5 Bengal Select Uo]»orts, p. 8, ^new etlitioti). 
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according to which a woman in adopting a child acts simply as her husband’s agent 
in the legal sense. And as an agent’s authority is revoked by the death of the 
principal, so is the husband’s authority to his wife to adopt, determined on his 
death ; a widow therefoi*e cannot adopt. 

The Bengal School does not appeal" to admit the doctrine of agency, 
for it recognizes tlio right of widows to affiliate sons with the deceased hus- 
band’s permission, signihod before his death. In this School women appear to 
possess^ the capatjity to adopt in their own right, but the husband’s assent is 
absolutely necessary, by reason of Vasishtha’s text, whether it be taken to supply 
theii’ supjiosed want of discretion, or to discourage the idea of a woman having 
a son apart from her husband. The sufficiency of the husband’s kinsmen’s 
assent is not admitted by this School. 

The Benares School is, according to the modern view, the same in this re- 
spect as the Bengal School. Women may adopt with the husband’s permission 
either in his life or after his death. The Viramitrodaya, however, maintains, 
as we have already seen, that widows may adopt with the assent of the hus- 
band’s kinsmen. But this view was not accepted by the courts of justice, inas- 
much as they were advised by Pandits that, with respect to the law of adoption, 
the ViiTimitrodaya is outweighed by the superior authority of the Dattaka- 
Mimausa which repudiates the doctrine of guardianship of women for adoption,* 
But it did not occur to the Pandits that if Nanda Pandita’s view be accepted as 
binding in the Benares School, there could be no adoption by a widow even 
with her deceased husband’s per mission. The law, however, has developed in 
this way, and it is now settled that a widow in that School can affiliate only 
with her deceased husband’s authority. 

The MadraSi Bombay and Punjab Schools recognize a widow’s compe- 
tency to adopt, cither with the assent of her deceased husband or with that of 
his kinsmen. These two doctrines appear to he inconsistent with each other. 
For, those commentators that maintain a widow’s power to adopt with tho 
assent of her husband’s kinsmen, explain the expression “ husband’s assent ” 
required by Vasishtha for an adoption by a woman, to intend the assent of her 
legal guardian, and in support of this interpretation, they rely upon the pas- 
sages of Manu and YaJ naval kya, ordaining the dependent state of women and 
their guardianship. According to this doctrine, the husband’s assent is suffi- 
cient for an adoption during his life when he is the wife’s guardian ; but a 
deceased husband’s assent expressed in bis lifetime, cannot, according to that 
theory, be ofFectual after liis death so as to authorize his widow to adopt, for 
his guai'diaiiship ceases on his death, and some other relation becomes the 

I Duttaka'Chandriku, 1, 7. 

8 Raja Shumalmre Mnll v. Ranee Dilrqj Konwur, 2 Ccngal Scl, Bep,, 216 ; Jai Bam Dhami 
V. Muean Dhami, 5 Bungal Sel. Rep., 3. 
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guardian of his widow, who must therefore adopt with that relation’s assent. 
It is difficult to explain how these irreconciloable doctrines have come to bo 
adopted in these Schools. This grave anomaly seems to bo due to the modem 
development of law. 

It may bo observed here that the doctrine of widow’s capacity to adopt 
with the assent of the husband’s relations only, appears to accord best with the 
Mitakshara doctrine of inheritance by survivorship in a joint family. For if 
the adoption by a widow be made with the concurrence of the surviving mem- 
bers of a joint family, the question of vesting and divesting does not arise, the 
boy being introduced into the family by the assent of its members, he becomes 
a member of the family corporation by its own act conferring a right to the 
family estate. But adoption by the permission of the deceased husband will 
have the effect of divesting the undivided coparcenary interest of the adoptive 
father, which must on his death have passed by survivorship to the other mem- 
bers of the family. 

Adoption by widows without authority peculiar to the Bombay School 

Und to the Jainas. — The Bombay School recognizes the competency of a widow 
to adopt a son without any authority from her husband or his relations, if the 
husband was not a member of a joint family, or was separated from his co- 
parceners. Consistently with the other doctrines respecting the power of 
widows to adopt, that are prevalent in that School, this special privilege enjoyed 
by widows there, may be explained upon the theory that women have the right 
to adopt, but as the widows under the circumstances, are entitled to inhcHt their 
husband's estate to the exclusion of her husband’s relations, they become neces- 
sarily independent of them, and accordingly do not require their assent for 
adoption. This usage may also be explained upon the supposition of the hus- 
band’s assent being presumed from the absence of express prohibition; and 
this doctrine derives some, support from an observation made by the author of 
the Viramitrodaya^ in the course of refuting the position that a widow cannot 
adopt at all if her husband died without giving permission. But the author’s 
own view on the matter, is, as wo have already seen, that a widow must have 
the consent of the husband’s kinsmen. 

This Bombay doctrine of the independence of widows inheriting their hus- 
band’s estate, in adopting gons according to their pleasure, appears to have somo 
connection with the nature and character of the ‘ widow’s estate ’ in property in- 
herited from the husband. The text of Katyayana,^ which is the foundation of 
the anomalous estate well-known as the Hindu widow’s estate, is not cited by 
the commentators of that School, excepting Mitra Misra. But his interpretation 
of that text is different from that put upon it by Jimutavahana, and ho docs, 


A Viramitrodaya, pp. 115-116. 


2 Dayabhaga, XI, I, 56. 
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besides, npliold, upon the principle of factum valet, alienations made by a 
widow for religious purposes.^ Accordingly, as the affiliation of a son is most 
beneficial to the husband’s soul, a widow may be permitted to make it in the 
absence of a corrupt motive. 

Modem view of woman’s capacity to adopt.— According to the view 
now prevailing adoption is considered incompetent to a woman in her own 
right ; she is supposed to act as a mere delegate or representative of her hus- 
band, when she is permitted to make a valid adoption ; in fact she is deemed 
to be the agent or instrument through whom the husband acts. The capacity 
of a woman to adopt, in this view, resembles a power of appointment given 
by the husband to his wife. This theory appears to bo deduced solely fi*om 
K^anda Pandita’s opinion on the character of an adoption by a woman, ^ but the 
doctrine pronounced by him is nowhere respected except in Mithila. The 
principle of guardianship underlying the adoption by Avidows with the assent 
of husband’s kinsmen, is entirely lost sight of. And the disregard of this prin- 
ciple has led to the recognition of a widow’s competency to adopt with tlio 
deceased husband’s assent in those Schools which recognize tho sufficiency of 
kinsmen’s assent for enabling a widow to adopt. The inconsistency of the view 
according to which the assent either of the deceased husband or of his kinsmen 
is sufficient to empower the widow to take a son in adoption, docs not appear 
to have suggested itself, in consequence of the real principle upon which the suffi- 
ciency of the deceased husband’s kinsman’s assent is founded, not having been 
taken into consideration. On the contrary the kinsmen’s assent is deemed to 
be substitutive of that of the husband. 

The sufficiency of the kinsmen’s assent seems to be inexplicable, upon the 
theory that a woman is incompetout to adopt in her own right, and that the 
assent of the husband constitutes the power under which the wife as the donee 
of that power, may affiliate a son, in right of her husband. It is difficult to 
reconcile the doctiTne of a woman being merely her husband’s agent or delegate 
in the act of adoption, with the theory that the power of adoption may be con- 
ferred by tho husband’s kinsmen, if he dies without giving any. The Madras High 
Court once entertained an opinion that the doctrine of kinsmen’s assent is 
founded upon the old principle of actual begetting by a brother or other 
sapinda, of a son on a widow through appointment to raise issue.® But this 
view was disapproved by the Judicial Committee in appeal, and it would rather 
negative the doctrine of a woman’s power of adoption being derived from her 
husband. 

The power of adoption, possessed in the Bombay School by widows whoso 

J Viramitrodaya, pp. 138 — 141. 2 Dat. Mini. 1, 21. 

■** The Collector of Madura v. if. llamalinga Selhvpati^ Z Mad. II. C. U., 206, (230.) 
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liit.sbaii(ls wove Dofc mcnibcrR of joint families, without tho assent of their 
dcoeased inisband or their kinsmen, is contradictory to the theory that a woman 
has no right to adopt but acts as an agent of her husband in the matter of 
adoption. Mr. Mayno appears to perceive the anomaly and offers the following 
ingenious explanation : — “ The reason probably is, that sho is looked upon, not 
merely as his agent, but as the surviving half of himself, and, therefore, exer- 
cising an independent discretion, which can neither be supplied, nor controlled, 
by any one else. It is no doubt upon the same principle, that an express autho- 
rity, or even direction, by a husband to his widow to adopt is for all legal 
purposes, absolutely non-existent until it is acted upon. She cannot be compelled 
to act upon it unless, and until, sho chooses, to do so.*’^ 

With respect to the widow’s right to adopt tho Judicial Committee ob- 
serves, — “ All the schools accept as authoritative tho text of Vasishtha, which 
says : — ‘ Nor let a woman give or accept a son unless with the assent of her 
lord.’ But the Mithila School apparently takes this to mean that the assent of 
the husband must be given at tho time of adoption, and, thcrefoi'c, that a widow 
cannot receive a son in adoption, according to the Dattaka form at all. Tho 
Bengal School interprets the text as requiring an express permission given by 
the husband in his lifetime, but capable of taking effect after his death ; whilst 
tho MayukUa and Koustoobha treatises, which govern the Mahratta School, 
explains the text away by saying that it applies only to an adoption made in tho 
husband’s lifetime, and is not to be taken to restrict tho widow’s power to do 
that which tho general law prescribes as beneficial to her husband’s soul. Thus 
upon a careful review of all those writers, it appears that the difference relates 
rather to what shall be taken to constitute, in eases of necessity, evidence of 
authority from the husband, than to the authority to adopt being independent 
of the husband.”* 

The law relating to adoption by females has developed upon the theory 
that a woman acts under a delegated authority of her husband,^ that she can 
adopt to no one but her husband,^ and that tho wife is the only pei'son to whom 
the husband may delegate tho power of adoption. However anomalous tho 
doctrine might appear, it has moulded the growth of this branch of the law, 
and forms the foundation of several other doctrines that have sprung up in 
connection with tho same subject ; and it would be now too late to contend that 
the doctinne cannot be legitimately deduced from tho commentaries, or that it 
is the result of a hasty generalization. 

*> 

A May Tie’s Uindu Law, § 107. 

2 The Collector of Madura v. MiUtu Bamalinga Sathupathy, 12 Moore’s I. A., 436 ; 10 W. R., 
P. 0., 17. 

• Oopee Lull v. Mr. Sree Ohundraholee Buhoojee^ 19 W. R., 12. 

^ Chowdhrp Pudum Sing v, Koer Oddey Sing 12 W. R., P. C., 1 ; 2 B. L. R., P. C , 101 ; 12 
Moore’s 1. A., 35G. 
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Let US now proceed to examine the present law of adoption by widows* 
Adoption by females during coverture is almost the same in all the schools, and 
excepting the proposition that adoption is not competent to each of the co- wives 
of the same man, the modern law on the subject seems to bo practically the same 
as wo find it in the Sanskrit works. I shall in the first instance consider the 
law of the Bengal School, for the Bengal doctrine recognizing the capacity of 
widows to adopt with their deceased husband’s assent has now been adopted by 
all the Schools, although it seems to be inconsistent, as I have already told you, 
with the guardianship theory prevailing in some Schools. In fact the Bengal 
law has made considerable inroads upon the Mitakshara Schools, — a result attri- 
butable to the fact that most of the European authorities on Hindu law 
flourished in Bengal. 

Bengal School,— husband’s assent is regarded as power —The Bengal 

School requires that the husband’s assent is absolutely necessary for a valid 
adoption by his wife or widow : and according to it, the want of the husband’s 
assent is a deficiency which cannot be supplied by the assent of his kinsmen, 
apparently upon the principle that in the matter of having a son, begotten or 
adopted, a woman must be dependent on her husband alone, and upon no other 
person. Agreeably to the modern theory of the purpose of the husband’s 
assent it has come to be regarded as a power of appointment conferred by the 
husband upon his wife, and several rules relating to powers in English law havo 
been extended to this power of adoption. It may bo observed hero that a power 
conferred by a deceased husband, intending it to be carried into effect after his 
death by his widow bears a close resemblance to a will or testamentary disposi- 
tion of property, which was unknown to Hindu law, but has been engrafted 
upon it, more especially in Bengal. And the modern view of the nature of an 
authority to adopt, has to a great extent, been moulded by the recognition of the 
testamentary power of the Hindus of Bengal. Although an authority to adopt 
is declared to bo different from a testamentary disposition of property* and an 
adopted son is held to take by descent and not by devise, yet there are some 
doctrines that ai*o quite inexplicable except upon the supposition that the donor 
of the power to adopt is possessed of testamentary power. 

Conditional authority by husband having a son in existence.— The 

modem doctHne that a man having a son bogot ten or ^ adopted is competent to 
gi'ant a conditional authority to his wife to adopt in the event of the death of 
that son, appears to be an incident of the testamentary power. There is no 
authbrity in Hindu law to support the proposition that a man having a begotten 
son in existence at the time of his death may authorize his widow to adopt a 
son in the contingency of the existing son’s death without male issue ; all that 

» Bhoobunmoyee Debi v. Bainkishore Acharjee, lO Moore’s I. A., 279 ; 3 W. R., P. C., 15. 
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a man 5s required by the Shasters to do in order to qualify himself to ascend to 
the blissful regions of heaven, is, to leave behind him a son at the time of his 
death. The Vmimitrodaya/ on the contrary, lays down expressly, that a man 
having a begotten son by one wife cannot possibly give permission to another 
wife to whom no son has been bom, to adopt a son. Besides, it seems to be 
somewhat inconsistent that a man who is incompetent to do an act himself, 
should have the power to authorize another to do it ; and in one case® it was 
held that such authoidty to adopt is invalid. 

It appears, however, to be now settled that a widow who has received from 
her deceased husband an express power to adopt a son in the event of his 
natural-born or adopted son dying without leaving male issue, may, on the 
happening of that event, make a valid adoption.^ Similarly, when a man gives 
to his widow permission to adopt two or more sons, in succession, it has been 
held that if the son first adopted by her dies, slio is competent to adopt another 
son in pursuance of the authority.* 

Restrictions annexed by the husband to the exercise of the power — 

The husband being the donor of the power under which a widow may adopt, ho 
is regarded to possess the right of imposing restrictions and conditions, suhjecri 
to which the widow is to exercise the , power. The Hindu law, however, is 
entirely silent upon tho point, the theory propounded by the commentators 
being that the husband may either give or withhold his assent. But at the 
same time it is clear that when one person’s assent is necessary for an act to be 
done by another, it follow’S that tho former must have tho power of qualifying 
his assent by restrictions and limitations. As a w’oman’s capacity to adopt 
is now regarded to be derived from the husband, he is fully entitled to 
give directions regulating the exercise of the power, as regards the events 
on which it is made contingent, and as regards the choice of the boy to he 
adopted. 

Power of adoption to be exercised with the consent of a third party. 

—Sometimes a man may, while giving his wife authority to adopt, direct that 
the adoption, or the selection of the hoy, should be made with the consent of 
his executor or any other person. The rule of the English law of powers is, — 
“ If a power is given, to be executed with the consent of one or more persons, 
and that one or any one of. the others, dies, the power is gone.”® The tendency 

* Viramitrodaya, pp, 115-116. 

* Pootumall V. Qoolam Ruasool, Madras Suddor D. Reports for 1854, p. 47. 

® Musst. SoluTchna v. Ramdolal Pande^ 1 Bengal Sel. Rei)orts, 434 (324) ; JBhnohunmoj/i 
V. Ramkisaor Acharjee, 10 Alooro I. A., 279; 3 W. R., P. C., 15 ; Bijkant Monee Roij v. 
Boonderee Roy, 7 W. B., 392 ; Vellanki Venkata v. Venkata Rama, 1. L. E., 1 Mad., 174. 

^ Ram Boondar Bing v. Biirbanu Dasaee, 22 W. E., 121. 

* Parwoll on Power, page 117, v 
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of decisions appears to be to apply the same rale to authorities to adopt, which 
are looked upon as powers.^ 

This doctrine, however, militates with the theory that the wife is the only 
person to whom the power of adoption, possessed by a man, may legally be dele- 
gated. When the consent of a third person is required by a husband to bo 
requisite for an adoption by Iiis widow, the powei* of adoption is virtually, at 
any rate partially, delegated to that peFsou, But as the Hindu law does not 
permit a man to delegate the power of adoption to any pci*son other than his 
wife, it is doubtful whether he can give such power jointly to his wife and a 
third person ; he may undoubtedly give any direction he chooses for the guidance 
of his wife. Strictly speaking, such a power would be invalid and incapable of 
execution, unless the theory of adoption be modified by importing into it tlio 
testamentary power of appointment. 

Void or illeg'dl authority. — When a person gives an authority to his 
widow*^ to adopt a son in a manner or under such circumstances, in which ho 
could not have himself adopted, then the authoHty itself is considered illegal 
and void. 

Thus, an authority given by a person having a son by a predeceased wife, 
to his second wife to adopt a son in case of disagi’oemcnt arising for want of 
cordiality between hei’self and the son by the first wife, was considered to bo 
unlawful.* Accordingly a permission given for adoption of a boy as co-heir 
with a living son beiii»ing the character of a son cannot be converted into ono 
for adoption after the death of the existing son.^ Similarly an authority cannot 
be given to each of two widows to adopt simultaneously so that theix) may be 
two adopted sons ,at the same time,* 

Authority strictly construed. — The power of a woman to adopt being 
derived from the authority of the husband, it must be limited by tlie terms of 
the authority which must bo strictly pursued^ and cannot therefore be varied 
or extended in any way, the presumption being against a permission not clearly 
given. 

When a woman was authorized by her husband to adopt a boy named ; or 
in the event of any bar to the affiliation of the individual pointed out, any other 
Brahman’s son : and sho adopted the boy named who subseciuently died, it was 
held tliat a second adoption alleged to have been afterwards made by the widow, 

* Maliaraja Qovindnath Roy v. Oulal Ghand, 5 Bengal Select Reports, p, 322; Beem 
Chum Sen v. Uecralall Seal, 2 Indian J urist, n. s., 225. 

^ Mt. Solulchna v. Ramdolal Pande, 1 Bengal Sel. Ropts., 434 (374.) 

• Joy Chundro Race v, Bhyrub Chundro Raec^ Bengal Sud. Dow. Decisions, 18*19, p. 461. 

♦ Aklwy Chundar Bagchi v. Kalapahar Haji, I. L. R., 12 Calc. 406; Qosavi Shree Ohundia^ 
vulee V. Gvi'dhareejeei 4 N. W. P. R., 226. 

* Chowdhry rudumSing v, Koer Dodey Sing^ 12 Moore’s 1. A , 365 ; 13 W. R., P. C,, 1. 
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was invalid, because there was no distinct authority permitting her to adopt a 
second son, her power being exhausted by the adoption of the particular boy.*- 
So if the widow is directed to adopt a particular boy named by him, she is not 
competent to adopt another, even when that boy is not available for adoption.* 
Similarly when a man died leaving his wife with child, and permitted lier 
to adopt in case the son to be horn should die, and she gave bii*th to a daughter, 
it was held that in the event that happened she had no authority to adopt.® 

So also where a man authorized his widow to adopt a boy along with a 
living son, it was held that the authority which was illegal and could not bo 
carried out, did not permit her to adopt a son after the death of that son,^ 

If, again, a widow is indeKnitely authorized to adopt a son, she cannot 
adopt a second son after the death of the first adopted, her power of adoption 
is exhausted by making a single adoption.*^ 

Authority to adopt admits of a liberal construction.— All these deci- 
sions rest upon the principle that the husband’s assent requisite for a valid 
adoption by a woman, constitutes the power under which she acts as an agent. 
Apart from the view that the assent being paraphrased into the English ex- 
pressions, sanction, permission, authority and so forth, has assumed a chaiuctor 
entirely different from what was intended by the Hindu law, according to which 
it was perhaps somewhat similar to an executor’s assent to a legacy, — there are 
cogent reasons in support of a liberal coustruction of an authority to adopt. 
When a Hindu confers a power of adoption upon his widow, and at the same 
time gives certain directions for carrying out tlie power, he may he taken to 
evince a general intention to bo represented by an adopted son and a particular 
intention with r(?spect to the manner of adoption ; and if for some i*cason or 
other the particular intention cannot ho given effect to, why should not tho 
general intention be carried out. In those cases where a man being desirous 
of having more sons than one, authorizes his wife to adopt a sou with a living 
son, or gives permission to his two wives to make simultaneous adoption of two 
sons, it seems nnrcasonahlc to construe tho authority to be altogether void, so 
that his widow cannot he permitted to adopt even in the (?vent of the death of 
tho existing son in the former case, and no adoption can take place iii the latter. 
If a person is covetous to have more than the law permits, tliat is no reason 

• 

^ Purmmiund Bhuttacharuj v. Oomohunt Lahoree, 4 Benr;. Sel. Rop., 404, (318). 

* Gaso of Rawo/iaTidra, Published judgments of Bombay High Court, 1877, p. 42; Gmir 

Nath Choudhree v. Arnopoorn^i Ohondhrain, Bong. Sud. D. Reports, 1852, p. 332. ^ 

• Mohendrolall MookeTjee v. Rookinny Dabey 1 Coryton, 42; soo Vyavaatha Darpan, p. 814, 
(2nd Edition). 

* Joy Chundro Race v. Bhyruh Chundro Race, Bong. S. D. A. R., 1810, p. 461. 

• Oourinath Chowdhree v. Amopoorna Chotvdhrain, Bong. S. D. A. R., 1852, p. 332; Sree- 
mutty Dasee v. Taracharn Coondoo, 1 Bourke, 48. 
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lie Hhonld be precluded from having what the law allows. To hold that 
because a man is anxious to have two sons, therefore he must not have even one, 
seems to be a sort of punishment inflicted on him for desiring too much. Again, 
when a person authorizes his widow indefinitely to adopt a son, it does not neces- 
sarily follow that only one son should be adopted, and not a second if the first 
adopted dies. In some of these cases adoption might bo permitted by the 
application of the doctrine of paramount intention. It may doubtless be said 
that such a course would be a fraud upon the power ; but on the other hand 
it should be observed that all the rules of English law relating to powers are 
not legitimately applicable to an authority to adopt. It should also be borne in 
mind that a widow does by an adoption divest herself of her husband’s estate, 
hence a fraud upon the power involves a fraud upon herself. 

Such a liberal construction, though opposed to the current of decisions, 
appears to liave been put in the case of lyah Pillay which is discussed by 
Mr. Mayne in the following passage^: — “In one case* decided at Madras, the 
authority to the widow was contained in the following words of her husband’s 
will ; — ‘ If lyah Pillay beget a son, beside his present son, you are to keep him 
to my lineage.’ At the testator’s death, lyah Pillay had no second son. Sir 
Thomas Strajige, decided that the widow was not bound to wait indefinitely, and 
he affirmed the validity of the adoption by her of another boy. This decision 
is canvassed with much vigour by the author of the Considerations on Hindu Law,^ 
who argues that the authority was specific, that under it no one could be adopted 
but a son of lyah Pillay, that the widow was bound to wait till after possibility 
extinct of further issue by him, and then that the authority would lapse, from 
the failure of any object, upon wlioin it could be exorcised. Sir Thomas Strange, 
however, construed the document as evidencing a primary desire to be represented 
by an adopted son, coupled with a subsidiary desire that that son sliould have 
been begotten by lyah Pillay. In this construction he was certainly more 
liberal than the Courts have been in the other instances just mentioned.” 

Authority how given. — No stereotyped form is prescribed by Hindu law 
for an authority to adopt. It may bo given either verbally* or by a wilP or by 
any other writing. A verbal permission to adopt, if supported by reliable evi- 
dence is perfectly valid. An Anumati-patra^ or deed of permission to adopt was 
not formerly required to be either engrossed on Stamp paper or registered ; nor 

* Mayno’s Hindu Law, § 103. 

* ^VGerajpQvmaU v. Narain Pillay^ Sir T. Sferango*B notes of cases, p. 91. 

• Sir F. Macnaghton’s Considerations of Hindu Law, 197. 

♦ 2 Strange’s H. L. 95, 96; Soondur Koomaree Debee v. Gudadhur Pershad Teioatee,7 
Moore’s 1. A., 64. ; 4 W. E., P. C., 116. 

* Ssrada Soondery Dossee v. Tincowry Nundy, 1 Hyde’s Reports, 223, 

• Prithima Soondaree Ohowdhrain v. Anund Goomar Chowdhry, 6 W. E., 33. 
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was any formality prescribed for the execution of any Avriting containing per- 
mission to adopt. 

Under the present state of law if the writing containing an authority to 
adopt is a will, it must bo executed according to the formalities prescribed in 
Section 50 of the Succession Act^ in those places where the Hindu Wills Act* 
is in force. But if the instrument conferring an authority to adopt is not a will, 
then it must be engrossed on a Stamp paper of ten rupees, if executed since 
1869*; and must also be registered if executed after the first day of January 
1872.4 

You will observe that in the present connection it becomes important to 
distinguish between a simple written authority to adopt and a will. It has been 
held that a deed containing no words of devise nor intended by the executant 
to contain any disposition of his property, except so far as what results from 
the adoption of a son, is only a deed of permission to adopt, and not of a testa- 
mentary character.® 

It is worthy of remark here that a minor has boon held to be competent to 
give an authority to adopt ; but a minor is not competent to make a will,® 
nor is a document executed by a minor admissible to registration hence it 
follows that an authority to adopt given by a minor to bo valid must be given 
in words and not in writing. 

Revocation of authority. — An authority given by a man to his wife may 
be revoked by him at any time before adoption, because it is, for all legal pur- 
poses, absolutely non-existent until it is acted upon. In this respect an authority 
to adopt, erven when given by a deed, appears to resemble a will which is always 
revocable. 

But it appears to be a question beset with some difficulty, as to what sub- 
sequent events in a man’s life, have the effect of cancelling an authority given by 
him to his widow to adopt. According to the civil law, as also to the English 
law prevailing before the Wills Act was passed, marriage of the testator and the 
birth of a child, subsequently to the execution of a Will had the effect of revok- 
ing the same.® The civil law went further, for according to it even the arroga- 
tion of an independent person, or the adoption of a child under the power of 
its natural parent was a revocation of an antecedent Will.* According to tho 
English Wills Act, marriage of the testator is the only event which is de- 

I Act X of 1865. * Act XXI of 1870. 

• Act XVIIl of 1869, Second Sehedule, Art. 31; Act I of i879, Sohednlo I, Ariiclo 32. 

• Act III of 1877, Section 17. 

• Mt, Bkoohun Moyee Debia v. Bamhishore Acharjee^ 10 Moore’s I. A. 279 j 8 W. R., P. C., 
15. 

0 Snccossion Act X of 1865, Section, 46. * Jarman on Wills, Vol. 1, page 122. 

’ Registration Act III of 1877, Section 35. • Justinian Lib. 2, c. 17, s. 1. 
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dared to cancel a will proriously executed.^ The principle upon which this 
rule is based is, that marriage creates such a change in the testator's con- 
dition such new obligations and duties, that they raise an inferoncjo that 
a testator would not adhere to a Will made previous to their existence. The 
Indian Succession Act has adopted this rule* ; but the Hindu Wills Act, while 
extending certain Sections of that Act to Hindu Wills expressly declares that 
marriage will not have the effect of revoking a Hindu Will.* The fact that 
polygamy is permitted by Hindu law, probably induced the Legislature to think 
that a Hindu marriage is not entitled to be invested with very groat import- 
ance. But, however that may be, there cannot bo any doubt that the birth or 
adoption of a son is an event of very great importance in the eye of the Hindu 
law ; and it seems to be an oversight on the part of the Legislatiu’e that this 
fact was not taken into consideration, while laying down the rule, by necessary 
implication, that no event in the life of a Hindu will have the legal effect of 
revoking his Will.^ The rule, however, docs not affect wills executed before the 
Hindu Wills Act came into operation, nor does it obtain in those places where 
that Act is not in force : and the Courts being not fettered by any rule in such 
cases must be guided by principles of equity and justice in deciding whether a 
will was revoked by any subsequent event in the life of the testator. 

An authority to adopt, however, is not affected by any legislation. It 
should be observed that ordinarily an authority given by a person to his wife is 
intended to bo carried into effect after his death, for so long as he is alive titi 
adoption may bo made by himself. Should Ive snbseciuently many another 
wdfe with the hope of having a son of his body, and no son is born to him, then 
the mere fact of his marriage cannot bo supposed to have the effect of revoking 
the authority, for it is but a means to the same end, and does not raise any pre- 
sumption that the authority is recalled and cancelled. But the birth of a son, after 
the execution of an authority may give rise to a presuTuption of that kiiid.^ Upon 
the same principle is based the following opinion of a Pandit of the Bengal Sudder 
Dewanny Adawlut,* — “If a man having two wives give authority to each to 
adopt a son, and afterwards in concurrence with his senior wife adopt a son, 
and after his death the second wife in pursuance of the authority originally 
obtained from him adopt a son, the adoption by the second wife is not legally 
valid ; because, if a person giving permission, afterwards himself does the 
thing permitted, the permission given to another becomes by his act void.” 
But as it appeared from the evidence that the permission originally granted by 
the husband, was confirmed to the second wife after he had made an adoption 

* English Wills Act, Section 18. * Act XXI of 1870, Section 3. 

* Act X of 1865, Section 66, * Succession Act, S. 67 <& Hindu Wills Act, S. 3. 

* Qangaram Bhaduree ▼. Kashiehaunt Roy, 2 Bengal Select P* (new edition). 

* Qoureepei'shaud v. Mussummaut Jymala, 2 Bengal Sei, Reports, p 174. 
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in favour of the senior wife, the Court held that the adoption by tlie junior wife 
was valid. It seems to be doubtful whether as a matter of law this presump- 
tion will, in the events mentioned above, arise in every case, especially when the 
authority is contained in a Will executed by a Hindu governed by the Hindu 
Wills Act. 

Suspension of authority when the husband’s estate is vested in a 
person other than his widow. — ^According to the Bengal School if a person 
dies without leaving male issue, his estate devolves on his widow, whether he 
was a member of a joint family, or separated from his co-heirs, or reunited with 
any one of his co-heii*s after partition. But we have already seen that a person 
having a son in existence, may give an authority to his wife to adopt in the 
event of that son’s death : suppose the man dies leaving the son, and tho 
widow authorized to adopt ; then on his death his estate becomes vested in his 
son as his heir. Now, if the son dies without male issue, during tho life of his 
father’s widow leaving a widow, daughter or daughter’s son, then the question 
arises whether tlic father’s widow can legally adopt a son in pursuance of her 
husband’s authority. On the death of the son, tho estate which he had inherit- 
ed from his father must devolve on his widow, daughter or daughter’s son in 
due coui*se of succession. If the father’s widow be allowed to exercise tho 
power of adoption, then the son adopted by her, cannot take tlio estate of his 
adoptive father, which has already become vested in his deceased son’s widow 
or other heir, unless the adoption of a son by the widow of the father have the 
legal opeinition of defeating tho estate of the deceased son’s heir. And this 
result coiild follow if a simple authority to adopt were construed as a will con- 
taining an executory devise of the estate, whereby a contingent remainder is 
given to the son to bo adopted by tho widow 

This question arose in the case of Mussuinat BJiaohunvioyee Delia v. Bam 
Kishore Acharj Ghotvdhry,^ which went up to tho Privy Council and in which 
the facts were as folloAvs : Gour Kishore Acharj who liad a son Bhowaneo 
Kishore, executed an anumati-patra or deed of permission to adopt in favour of his 
wife Chundrabullce in case the son died ; he died leaving behind him his son 
Bhowanee and widow Chundrabullce; Bhowanee attained majority, married 
and then died leaving only a widow Bhoobun Moyee ; after her son’s death 
Chundrabullce adopted Ram Kishore who claimed the estate of Gour Kishore 
as his adopted son, but was resisted by Bhoobun Moyee who laid claim to the 
estate in right of inheritance from her deceased husband Bhowanee Kishore, 
and this gave i*isc to the litigation. The Anumati-patra was in tho following 
terms ; — “ This is an Onumuttee puttro^ to tho follo wing purport : — Prior to tho 
birth of a male child from your womb, I had executed in your favour an Onu- 


’ 10 Moore’s I. A , p. 279 ; 3 W. 11., P. C., 15. 
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on the subject of your receiving an adopted son. Subsequently, 
by the will of God, you have given birth to a male child. Still, having regard 
to tho future, I have again given you permission. If, which God forbid, the 
male child of your body be non-existent, then you will adopt a son from niy 
race (gotra)^ or fiom a different race igotrd)^ for tho purpose of perfonming mine 
and your sradh and other x’ites, and for tho Sheba (service) of the gods and 
for the succession to the zemindary and other property ; on which, if tho adopt- 
ed son bo non-existent which God forbid, then you shall, according to your 
pleasure, on the failure of one, adopt other sons in succession, to avoid the 
extinction of the pmda (funeral cake or offering) ; that Dattaka (adopted) son 
shall be entitled to perform your and my sradh &c., and that of our ancestors, 
and also to succeed to the property. To this I execute this Onumuttee 
puttro,^^ 

With respect to the construction of this document the Lords of tho Judicial 
Committee observe as follows : — “ The first question which arises is as to tho 
construction of this instrument. It seems to have been considered by tlie two 
Judges of the Sudder Court, who decided in favour of the re.spondont (certainly 
by one of them,) that the document was to be regarded as a Will, and as con- 
taining a limitation, on failure of male issue of the testator in tho lifetime of 
Chundrahullee Delia, of the estate of tho testator, to a son to bo adopted by 
Chundrahullee Delia, as a persona designata; and one of the Judges, in a very 
elaborate argument, refers to Mr. Fearne^s celebrated treatise on Contingent 
Remainders, in order to show that such a devise by the English law would be 
valid. There is no doubt that by the decision of Courts of Justice, the testa- 
mentary power of disposition by Hindoos has been established within tho 
Presidency of Bengal ; but it would be to apply a very false and mischievous 
principle if it were held that the nature and extent of such power can be 
governed by any analogy to tho law of England. Our system is one of the most 
artificial character, founded in a great degree on feudal rules, regulated by Acts 
of Parliament, and adjusted by a long course of judicial determinations to the 
wants of state of a society differing as far as possible from that which prevails 
amongst Hindoos in India. 

“ But their Lordships are quite satisfied that there is in this case no room 
for tho application of any such doctrines. The instrument before us is merely 
what it purports to be, a deed of permission to adopt ; it is not of a testamen- 
tary character, it was registeired as a deed in the lifetime of the maker ; it 
contains no word of devise, nor was it the intention of the maker that it should 
contain any disposition of his estate, except so far as such disposition might 
result from tho adoption of a son under it. He mentions the objects which in- 
duced him to make the deed — religious motives, the perpetuation of his family, 
and tho succession his property ; but it was by the adoption, and only by the 
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adoption, that those objects were to bo secured, and only to the extent in which 
the adoptioii could secure them.” 

Their Lordships, however, expressed no opinion as to the power of Gour 
Kishore to have made, by devise of his estates, the disposition in favour of a son 
to be adopted, insisted on by Ram Kishore, as their Lordships found no devise in 
the instrument. The result Avas that Ram Kishore was declared not entitled to 
the property, the estate of the widow of Bhowance Kishore being not liable to 
be divested. The precise ground upon which this decision Avas based has been 
the subject of discussion in later cases, as tlicrc arc observations in the judg- 
ment, from which several different principles may be inferred, any one of Avliich 
may support the decree. 

An adoption then made is invalid. — The Judicial Committee did not, 
however, make any express dcchiration Avitli respect to the validity or other- 
wise of Ram Kish ore’s adoption ; and that question arose after the death of 
Blioobun Moyee and Chundrabullee, when Ram Kishore got into possession of 
the estate, and Avas sued for its recovery by a more distant relation. It was 
beyond all dispute that if Ram Kishore’s adoption were valid he Avoujd be 
entitled to take the estate after the death of the widow and the mother of 
Bhowaneo as his brother by. adoption ; and from one part of the judgment it 
might be contended that the Pri vy Council rested their decision upon the prin- 
ciple that Ram Kishore being a brother by adoption to Bhowaneo, the last full 
owner of the property could not lake in preference to his widow, far less could 
her vested estate be defeated and divested by his subsequent adoption. On the 
other hand it might as well be maintained that the adoption Avas by necessary 
implication declared to be invalid. Because Lord Kingsdown at one part of 
the judgment obsoxwes, “ that at the time when Chundrabullee Debia pn>fessed 
to exercise it, the power Avas incapable of execution”; and in a later part his 
Lordship referring to the anumati-patra of Gour Kishore observes, — “ it does 
not in express terms assign any limits to the period Avithin which the adoption 
may be made. But it is plain that some limits must be assigned. It might well 
have been that JIhoAvanee had left a sou, natural born or adopted, and that such 
sou had died himself, leaving a son, and that such son had attained his majority 
in the lifetime of Ghundrahullee Dehia, It could hardly have been intended 
that after the lapse of several successiA’^e lieirs, a son should be adopted to the 
great-gi'andfather of the last taker, when all the spiritual purposes of a ‘son 
accoi'ding to the largest construction of them, would have been satisfied. 
But Avhatovcr may have been the intention, would the law allow it to 
be effected ? Wo rather understand the judges below to have been of 
opinion that if Bhowanee Kishore had left a son, or if a son had been laAv- 
fully adopted to him by his wife under a poAA'er legally conferred upon her, tlio 
power of adoption given to Chundrahullee Delia would liave been at an end. 
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Bui it is ililficuli to see what reasons could ho assigned for sucli a result wliicll 
would not equally apply to the case before us.” 

In the second caso^ that arose about the same matter, after the death 
of Bhoohun Moyee, the High Court held that tlio Privy Council had not 
intended to declare Ram Kislioro’s adoption to he invalid in law, and that 
it was a perfectly valid one. But on appeal to the Privy Council, their 
Loi-dships took a different view, and referring to the above passages, went on to 
observe," — “ The substitution of a new heir for the widow was, no doubt, the 
question to be decided, and such substitution might have been disallowed, the 
adoption being held valid for all other purposes, which is the view that the 
lower court have taken of the judgment, but their Lordships do not think that 
this Avas intended. They consider the decision to be that, upon the vesting of 
the estate in tlio widow of Bhowaneo, the power of adoption was at an end, and 
incapable of execution. And if the question had come before them without any 
previous decision upon it, they would have been of that opinion.” This ques- 
tion again arose, in another shape, before the Judicial Committee in a case from 
Madras/^ in Avhieh a son''s widow having obtained her widow’s estate in the 
property inherited by her deceased husband from his father, the Avidow of that 
father adoj)ted a son Avith the assent of Sapindas. The Judicial Committee, 
referring to the above two cases and citing the above passage fr-oin Padma- 
Kumari’s ease observe, “ Their Lordships entirely concur in that view, and they 
are of opinion that the adoption, Avith the permission of Sapindas in the present 
case, could luwe no greater effect as regards the right to property than tlic adop- 
tion under the deed of permission in the cases to Avhich I'ofcrenco has been 
made.” PoHowihig the above doctrine, the Bombay High Court have hold,* 
that in those (?ases in which a Avidow is otherwise competent to adopt a sou 
without any antliority either from her deceased hnsband or from his Sapindas, 
she cannot exercise the poAver if her husband’s estate is vested in the son’s 
widow. 

I may tell you in this connection that so far as the Bengal School is con- 
cerned the above doctrine is founded on the general principle that an estate 
once vested cannot be divested by any subsequent event, enunciated in the 
Unchastity case^ as well as in the Blindman’s son’s case®; in the former of Avhich 
it WHS held that unchastity of a woman, subsequent, to her husband’s death did 

* Vuddo Kumaree Dehee v. Jtfggut Kishore Acharjeo, I. L. R. 5 Calc#, 615. 

* Padnid Kumari Debi v. Court of W'urrf.i, L. 11., 8 I. A., 229 ; I. L. 11., 8 Calc., 302. 

® Thciyatnmdl Y, Venkatardmd, I. L. K., 10 Mad., 205; aftirmiiig 1. L. R., 7 Mad., 401. 

♦ Kcmliav Jlumkrishna v. Govind Qnneshj I. L. R,, 9 Bom., 94. 

• Moniram Kolita v. Ken y KoUtanee, L. R., 7 I. A., 115; I. L. R., 5 Calc., 776; 6C. L. E., 

822. 

• Kalidas Das v. Krishna Chundra Das, 11 W. R., O. C., 11 ; 2 B, L, R., P. B,, 103. 
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iiofc (Kvcal tlio estate vested in her by inberitaTicc from Jier linsband ; and in tlio 
second, it was ruled that tlio estate of a dticeased perstju, which had passed to a 
collateral relation of his, to the exclusion of his son who was blind from his birth, 
could not l3e divested in favour of the blind son’s bei^otten son born subsequently 
, and free from any defect causing* exclusion from inheritance. It shouhl he noticed 
that in all tiie above cases relating^ to adoption, the estate was vested in the son’s 
Avidow, that, is to say, in the destamding line. A distinction, however, is drawn 
by the Mitakshara School w hen tlio estate is vested in a collateral relation of 
tlic donor of the power of adojition, which caii take phuje according to that school 
as it iT'cognizcs the doctrWio of snrYivorshi]> amongst the members of a joint 
family, wheroliy tlio widow is excluded, although she may be permitted hy her 
deceased husband to adopt. In such a case, a collateral heir taking by siirvi- 
vorshi]) may bo divested by subsequent adoption, and later on 1 shall dis(mss the 
principle u})on which that doctrhic is based. But Avhat 1 wksli to point out hero 
is, that tliero is sneh a diiference between the Dayabhaga and the J\lii rikshara 
8eliooi wiili resiieet to several important points of doctrine, that yon would 
introduce anomalies if you ond<»avour to lay down general principles govej’iiing 
both the S(jh()ols. In Bengal a collateral relation can, under no circumstances, in- 
herit the estate of a person in preference to his widow unless she be oxclndial 
from inlieriiaiiee by i-casou of personal defects; hence Avhen an adoption is made 
by a widow in Bcngfil, the <piestioTi of divesting a collateral heir does not arise, 
the estate of the adoptive father must vest in tlie widow, if the inheritance <lid 
not pass in the descentling line. It is no doubt possible to conceive a ease in 
wdiich a pcu’soii witliout any heir in the descending line, may have a w*ife who is 
excluded from inheritance for a cause such as congenital blindness, and may 
give luu.‘ permission to adojit a son. Tluui on bis death his estate must ]){i.ss to 
a colhiteiul heir, and tlio (]uestion may arise, can she make a valid adojition so 
as to divest the estate vested in the collateral lioir? The answer, according to 
the Bengal doctrine, a[)pears to be in the negative. For an adopted son cannot 
he in a better position than the Bliiidmaii’s son above referred to, wdio is far 
Buperiur to a fictitious son in a spiritual point of view. 

H shouhl be observed tliat the rule against the exercise of the power of adop- 
tion Avheii the estate is vested in a person other than the widow, is not appli- 
cable wlien the authority^ is given by a Will containing disposition of the estate 
in favour of tlie boy to be ado[)tiMl, by dideating the estate of the heir in Avhom 
it may bo vostisl at the time of a<lo|)tion.^ For a gift to an adopted son forms an 
exception to the general ride that a Ilindii is incapiible of making a valid'gift 
in favour of an unborn person’^; and a Hindu is competent to make a gift subject 

* laickinaraiii Tagore’s case, Rir F. Macnagh ten’s Cousiilorationa on Hindu Law*, p. 108. 

^ Jolandromohun Ta^jorc v. UanendrotiwhunTaijorCf 18 W. 11., 35l>. 
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to a condition of defeasance.^ Tlierefore if a Hindu directs his widow to adopt by 
a Will, in the event of his existing son d3dng without male issue, and further 
directs tliat the son so adopted shall take his estate notwithstanding his other 
heirs, it would seem that the adoption would bo valid. The above result, how- 
ever, would not follow, merely because the authority is coutained in a Will 
unless there be a gift express or necessarily implied in favour of the son to be 
adopted.^ 

The power revives if the estate comes back to the widow. — Wo have 

just seen that an adoption made by a widow in tbe exercise of a conditional 
power is invalid, if at the time the estate left by her husband is vested in the 
son’s widow. But suppose the son’s widow dies during the lifetime of the 
father’s widow to wliom the estate comes back as heir to her deceased son ; and 
the question arises, can she then make a valid adoption in ymrsnance of the 
authority of her husband ? This question is not free from difficulty : for, in 
Bhoobunmoyee’s case Lord Kingsdown observes, that the power was incapable of 
execution ” when Chundrahullee sought to exercise it, and in a subsequent part 
of tbe judgment bis Lordship cites apparently with approbation, the opinion of 
the court below that if Bhowani bad left a son natural bom or adopted, “ the 
power of Chundrahullee would have been at an end^^ $ and in Padma Knraari’seaso 
the Judicial Committee “ consider the above decision to be that upon the vesting 
of the estate in the widow of Bhowanee the power of adoption was at an end^ and 
incapable of execution,^^ The language used by their Lordships may, no doubt, 
support tlie view that the power became extinguished. On the other hand, if 
the words used be considered in the light of the facts of those cases, it may very 
fairly be maintained that they were not intended to convey that meaning. 
Because, in the first place, it was not necessary to go so far for the purposes of 
those cases ; the expression, that the power was incapable of execution as used 
in the first case, being liable to the construction that it was incapable of exe- 
cution in such a manner as to invest Ram Kishore with all the rights of a son, 
but not to render his adoption invalid,~the words ‘ at an end ’ were added in 
the second case for the purpose of showing that no valid adoption could bo 
made at the time; and that the adoption was absolutely void. In the next place. 
Lord Kingsdown himself observes, — If Bhowanee Kishore had died unmarried, 
his mother, Chundrahullee Dehia, w’^ould have been bis Jieir, and the question of 
adoption would have stood on quite different grounds. By exorcising the power 
of adoption, she w'ould have divested no estate but her own, and this would 
have bronght tbe case within the ordinary mle.” This passage appears to fur- 

* Bhoohun Mohini Dehia v. Hurrish Chunder Chovjdhnj ; I. L. R., 4 Calc., 23; 3 C. L. R., 
83!> ; b. K., 5 I. A., 138. 

* Tarachum Chatteyjce v. Stircs Chundcr Mooherjee, I. L. R., 17 Calo., 122. 
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nish us with the real principle, namely, that the power may be exercised wlien 
the estate is vested in the widow. It makes no difference whether the estate 
devolves on her, just after the death of the son, or after the death of the son’s 
widow, for in either case it comes to her as heir of her son. And it would seem 
that if it comes to her even after making another descent, the same principle 
would apply. What the Privy Council appears to lay down is, tliat the estate 
of the adoptive father must be in attendance, as it w'ere, to drop down on the 
boy as soon as he is adopted, in order that the adoption may be valid. Hence 
it would appear that the power revives when the estate comes back to the adopt- 
ing widow, and an adoption tlmi made is perfectly valid, i because by making an 
adoption, she divests her own estate.^ 

It is worthy of remark here that such an adoption as this is somewhat 
anomalous. The adopting widow takes a limited interest in the estate inherited 
fix)m her son or grandson, and the boy is adopted by her to her own husband, 
and does not confer any special spiiitual benefit on the last full owner of the 
estate; at any rate the adoption may bo made without his consent, yet it dis- 
appoints his reversionary heirs, to whom, it may be, tht', last full owner expected 
his estate would ultimately go. Incidents like this show that you cannot but 
admit that a power of adoption involves the idea of testamentary disposition to 
a certain extent. 

Power of adoption given by a man having two or more wives.—When 

a person having more wives than one wishes to have a son adopted after his 
death, he may give a genei-al authority to all his widows to adopt, or he may 
direct each of them to adopt a son, or he may desire any one of them to adopt 
a son, or he may confer a special authority on one of them to adopt. 

If the adoption by a widow is, as it is generally considered to be, but an act 
done in the exercise of a power conferred by the husband, then when one of the 
widows is specially antliorizod to adopt, she and she alone can adopt, and may 
do so without consvilting, and even against the will of, her co- widows who have 
no right in the matter, and would be incapable of adopting, even on her death 
without adoption. 

So, when either of the widows is authorized to adopt independently of the 
other or others, any one of them is competent to adopt a son, without the con- 
sent or against the wishes, of her co- widow. 

When, however, a husband authorizes each of his widows to adopt a son, 
and contemplates the adoption of a son by one widow during the lifetime of 
another son adoj)ted by her co- widow, — the case is attended with difficulty. .We 
have already seen that an authority for simultaneous adoi)tion of two sons, one 

* Manikchand Golecha v. Jagatsettani Pranhumari Bihij I. L. R., 17 Calc., 618, (536.) 

* Bykanbnonee Roy v. Kisto Soonderee Boy, 7 W, R., 392. 
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by eacli of two wires, is held to be invalid. Now, although the donor of the 
unthority may not expressly say that the adoptions arc to, bo siiriultancous, yet 
when he authorizes each of his widows to Jidopt a son, in words showing his 
intention to bo that tliere should be two adopted sons living at the same time, 
the authority may bo coiistrned to he simultaneous and not distributive, and 
regarded invalid and inelTectual in law. This would certainly be the result, if, 
under no eircumstariees elTeet could he given to an authority of that description. 
IJiit you should bear in mind wliat J liave already told you, namely, that upon 
the present state of law, a s(>eond adoption may be inade with the consent of 
an existing adopted son.^' Tlierofore you cannot pronounce an authority to bo 
invalid simply bceaiiso it contemplates the existence, at the same time, of two 
adopted sons, unless it expresshj direct simultaneous adoption of two sons. 

If a geiuu*al authority is given to two or more widows to adopt a son, and 
there arc no woitLs showing that the power was intended to be exercised distri- 
butively, then it would scorn that tlio authority can he carried into elfoet by all 
of them acting jointly. The question is not free from doubt and diiriculty. For 
if one of the widows die or refuse to comply with her husband’s directions, tlieii 
following tlie rules relating to survivorslnp of powers,^ the authority cannot bo 
exercised by the survivors or by those that are willing, should all the donees bo 
designated by name ; for a naked power must be strictly construed. On iho 
other hand, it should be remembered that the wife is the only person to wlionx 
the power of adoption may be delegated, and therefore when a perscju having 
more wives than one, gives authority to theni to adopt, they may bo regjircled as 
holders of an ofliee, and the power taken as inteiidod to bo given to the ofiico 
and not to the person. Looking to the object and the peculiar chanieter of a 
power of adoption, you may be justiiied in presuming the inlimtion c>f the donor 
to have been to confer it on the wife or wives who may be willing to caT*ry out 
his wishes. Assuming this view to he correct, su})j)Oso that several widows are 
willing to ado])t, but they cannot all agree as to the boy to be selectcul, or any 
other matter, then the question arises, is any one of them, entitled to priority ? 
In Liickinarain Tagore’s case,^ the first widow founded her claim to adopt upon 
seniority, and the third and youngest founded hers upon the fact of her having 
borne ^ son to her deceased husband : tlio Master reported in favour of tlio first 
widow, and there being no oppositioxi, tlie court confirmed the report. 

Ill Bombay, wliea a widow wliose liiisliand was not ni(?ml)er of a joint 
family, is permitted to adopt, without autliority from her husband and Avitliout 
consent of bis kinsmen, it is held tliat if there are several widows, the senior 
has in case of difference the superior i-ight to adopt oven without the consent of 

^ Lecture Y, p. 180 et arq, • Farwi>ll on I’owcrs, pp. 307 ct 

® 8ir F. Muciiagliteu’s Cuusiderations ou Hindu Law, p. 173. 
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tlio junior widow,^ But it is said that tlic younger cannot adopt without her 
senior’s consent, except in case of irrcgulaidty on flic latter’s part.^ And it lias 
been hold that an adoption by a younger widow witliout the consemt of the elder 
was invalid, the reason of the rule being that the senior wife is the indispensable 
associate of the husband in all religious ceremonies.^ 

Widow is not legally bound to adopt, nor are her rights affected by 
her deceased husband’s direction to adopt.— Although a person mny, whilst 
giving authonty to his wife to adopt, (jarnestly desire her to cany out the 
dii’cction, yet a widow cannot be legally compelled to act upon it, if she refuses 
to do so. There is no expi’ess rule on the subject in the comment aides ; and 
regard being had to the eharacter in which a woman may adopt according to the 
true construction of Hindu law, it must neccssaidly be a matter entirely left to 
the discretion of the woman who has received her husband’s assert, to adopt a 
son or not. A Pundit of the Bengal Snddor Court, however, gave his opinion^ 
that “the moment permission to ado])t Avas pi’onoiuKjed, it had the same effect 
as if a child had been conceived in the womb of the Avidow, and her intention to 
adopt under tJic permission operated, to all intents and purposes, as if she Avero 
cuciantc.^^ In a subsequent case,^ in which a Avidow authorized by her husband to 
adopt sued as heir of her husband, an objection, based upon the Pundit’s opinion 
was taken by the dofendeiit to the effect that the suit for a personal I'ight as 
widow did not lie, the right vesting from the time of her husband’s death in 
tlio boy thereafter to bo adopted by her. This theory of constriictwo pregnancy 
through a permission to adopt, and the fanciful analogy between it and real 
pregnancy did not moot Avitli approbation of the court, Avhich further ohseiwod, 
“ The truth is, that the supposition of a positive and actual right vc.stcd in an 
embryo wliicli may never come to a full exist(;iJCo, is ouc which must almost bo 
rejected on the mere statement of it.” And it was held that the fact of an 
authority to adopt being possessed by a Avidow docs not supersede and destroy her 
personal rights us AvidoAV, and that tlicso rights continue in full force till an 
adoption is actually made. The following observations throw further light on 
the present question, — “ It is true that a Avidow may, from the contiiuiaiiee of 
her life-interest, have interest opposed to her duty, which should load Iku*, if she 
has a permission from her husband, to adopt a son Avithont any delay Avhich she 
can avoid. But there app^jars to be no power under the Hindu Ijuav to compel 
a AvidoAV to adopt.” This decision was approved by the Privy Council in appeal.^ 

^ Rakhmdhdi v. Rddhahdiy 5 Bom. 11. C., A. C. J., 181 ; Ramji v. Ghamav/y I. L. K., C Bom., 

4y8. 

* Wost and Balder, p. 977. 

* Tadajirdv v. RdmraVy I. L, R., 13 Bom., 160. 

* Ranee Kiskemunee v. Raja Oodiount Singhy 3 Bengal SoU'ct Reports, p. 304i (228). 

* Bainundass Mookerjee v. Muesamut Taf'inee, 7 Moore’s 1. A., p. 1^9. 
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There were several cases in which tlio question arose whether permission to 
adopt affected the rights of a widow in any way and whether she could bo 
compelled to adopt, and which were all decided in favour of the widow. It has 
been held that no suit can bo maintained for an order directing such widow to 
make an adoption, ^ and even when a person appoints an executor or a guardian 
dii’ecting him to see tliat his widow adopts a son who is to look to his estate, it 
has been held that such dii'ection cannot deprive the widow of her rights as 
heiress to Iicr husband, unless she is expressly deprived by a gift over in case 
of her refusal to adopt.* In the latest case^ on this subject, the law is thus 
explained : — 

“ lu the judgment of the Sadder Court in Bamun Bass Mookerjee v. Mima- 
7nut Tarmee, in which their Lordships of the Privy Council expressed their 
entire concurrence, the Court observed that ‘ There appears to be no power uudex* 
Hindu law to compel a widow to adopt, though a case (in Macuaghten’s Princi- 
ples of Hindu Law, Vol. II, p. 247) has been referred to, where there is men- 
tion of an incompetcncy in a widow to succeed, if she neglect to make an adoption.’ 
It is true that ‘ the question of any p6ssible check on a widow who wilfully 
protracts or evades an adoption specially enjoined upon her by her husband,’ 
was not, on that occasion, before the Sadr Court or the Privy Council ; and 
that all that was necessary to decide was, that ‘ the power of a widow duly 
authorized to adopt, to claim her personal rights until she does adopt, is not 
affected by any consideration of what might bo, the proper course if she could 
bo proved to have violated auy clear and positive legal obligation.’ We think, 
however, that the observations of the Sadr Court must be accepted as favour- 
ing the proposition that such a legal obligation cannot be created ; and the 
remarks of Peacock, C. J., in Brasamwmoyi Bassi v. Kadamhini Basi^ are an 
authority for the view, that the widow’s refusal to comply with such a direction 
is no ground of forfeiture as regards her rights of inheritance. 

“We cannot, therefore, regard the language of the testator as having crea- 
ted a trust Avhicli the widow is legally bound to carry out, she is at liberty to 
comply with her husband’s direction.s or not as she pleases ; and her omission 
or refusal to do so, is no bar to her rights of inheritance. Accordingly, tho 
contingency for which the Will provides not having occurred, and there being no 
gift over, the testator must bo regarded as intestate, and his widow as heiress- 
at-law entitled to succeed.” 

It is worthy of remark that, although Hindu widows are not bound to adopt, 

^ Musaamut Pearee Bayes v Mussamut Hurhumee Kooevy 19 W. R., 127. 

■ Bino Moyee Chowdhrain v. Mr, A. B. C, Rehlingy 2 W. R., 25 Miso. ; Sremutty Beeno 
Moyee Baeee v Taraclinm Koondoo, 3 W, R., Misc. 7. 

• Uma Sunduri Bahee v. Sourohinee Bahee, I. L. R,, 7 Calc., 288 ; 9 C. L. R., 83. 

♦ 3 B. L. R., O. J., 90. 
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and adoptions are opposed to their self-interest, as divesting their estates, yet 
they do generally carry out their husband’s intention. 

Adoption by a widow who is not a free agent, or is a minor.— It should, 

moreover, be observed that the adoption of a son, however beneficial it may be 
to the soul of the deceased husband, is not absolutely necessary for the spiritual 
benefit of the widow who may attain to heaven by practising religious austeri- 
ties, though destitute of male issue. An act of adoption by a widow, which she 
is not legally bound to perform, which is not conducive to her spin'tual welfare, 
but which is highly detrimental to her temporal interests by causing divestment 
of her estate, must, in order to be legally binding on her, bo shown to be done 
by her as a perfectly free agent. Where, therefore, an adoption by a young widow, 
whether an infant or not, is set up against her, and to defeat her I'ights, the 
court will expect clear evidence that at the time she adopted, she ^vas fully in- 
formed of those rights, and of the effect of the act of adoption upon thorn; and 
if it find that coercion, fraud or cajolery was practised upon the widow to in- 
duce her to adopt, or that she was not a free agent, or that there has been 
suppression or concealment of facts from her, it will refuse to uphold the adop- 
tion. ^ 

Regard being had to the above principles, it appears to be clear that an 
adoption by an infant widow, if not ah initio void, is voidable in law. I have 
already discussed at great length the question of adoption by a minor male.* 
The reasons that have been assigned for upholding an adoption, or i*ather an 
authority to adopt, given by a minor male do not at all apply to an adoption by 
a female who is not in any way benefitted by the act, which again is prejudicial 
to her temporal interests. A Pundit, however, is supposed to have given his 
opinion® that the non-age of the widow is no obstacle to an adoption. Rut his 
answer appears to be iiTelevant to the question put to him, and rests entirely 
upon his rpse dixit; he refers, no doubt in the usual fashion of Pundits, to 
certain authoHties which, however, are ab.solutely silent upon the point. To hold 
that an adoption, in which an infant widow is caused to take a part mechani- 
cally, valid in law, would be legalizing a pious fraud ; for it must virtually be 
the act of those under whose custody the infant widow may be placed, and who 
abuse the authority they possess over the widow by making her to adopt wdien 
she is incapable of understanding the effects of the act on her owm rights, 
apprehending that she may refuse to do so, after attaining majority, being 
influenced more by her personal interests than by the pious duty of adopting a 
son to her deceased husband. • 

* Baydbdi v. Bdldf 7 Bom. H. C. E., Ap., T ; Somasnlchara Raja v. Suhhadramaji, I. L. R., 

6 Bom., 624; Ranganaya Kamma v. Alwar Settif I. L. E., 13 Mad , 214. 

* Lecture V, p. 207 et seq. 

8 2 Macnaghten, 180. 
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A Bombay Sastri gave his opinion that a Avidow wliilc nndof pnboHiy 
cannot adopt. ^ The reason for the rule may be that she is incompetent 
to bring forth a son then, an adoption by a woman being supposed to bo analo- 
gous to the production of a son. There is no authority in Hindu law support- 
ing that view, the origin of which may be attributed to the absurdity of the 
idea of a girl having a fictional sou when she is natiii*ally incapable of having a 
real son ; and the Pundit probably thought that the lowest limit of age, pi*o- 
posed by him Tvould be the reasonable one. 

No limit of time for adoption by widow.— There is no limitation of 
time within which an adoption is to be made by a widow, ^ slio may act upon 
the authority given, by her husband, at any time when the estate is vested in 
her.^ But it seems that there must be a limit of time within which an adoption 
is to be made by a widow authorized by lier deceased husband who was a 
member of a joint family governed by the Mitakshara ; which I shall consider 
hereafter. 

Effect of widow’s tinchastity and re-marriage on power to adopt — 

Unchastity of a woman is considered a very heinous offence, specially when it is 
followed by conception. Thus, Parasara who professes to lay down laws for the 
present age, declares,^* — ‘‘ If a woman whose husband is dead or gone abroad, or 
who deserts her husband, conceives in adultery; that sinful and degraded 
woman shall bo banished to a different country.’* A woman’s want of chastity 
deprives her acts of all religious efficacy.^ 

As an adoption must bo accompanied with religious ceremonies, an unchaste 
woman cannot take part in them, and is therefore incompetent to adopt. Tt has 
accordingly been held that an unchaste woman pregnant in concubinage is in- 
competent to adopt.® But after the sin is expiated by the performance of the 
prescribed penance, she can adopt.7 It would seem that the sin may be re- 
moved by expiation, only when tbo unchastity is not followed by pregnancy. 

These cases were decided at a time when it was thought that unchastity 
of a widow divested her of the estate inherited by her from her husband. It 
is, however, now settled by the Privy Council, that subsequent unchastity is no 
cause for divesting a widow of the estate already vested in her.s It h^s fur- 

1 Stcolo’s Law and Customs, p. 48. 

* Sir F. Macnaghten’s Considerations on Hindu Law, p. 15V. 

^ Raje V, A, Nimbdljcary. Jayavantrdv M, Ramadine, 4 Bom., H. C., A. C. J., I9l f Oiriowa 
v. Bliimaji Eaghunath^ I. L. R., 9 Bom., 68. 

4 Parasara- Smriti, Ch. X, 30. 

* Kerry Kolitani v. Moniram KoUta^ 19 W. R., 367 ; 13 B. L. R. 14. 

6 Sayamalal Dutt v. Saudamini Daai, 5 B. L. R. 363. 

* Thukoo Baee v. Ruma BaeCf 2 Borrodaile’s Reports, p. 488 (2nd edition). 

8 Uoniram Kolita v. Kerry Kolitani, I. L. R., 5 Calc., 776 ; L. R., 7 I. A., 116 ; 6 C. L. R., 
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ther been hold that no religions ceremony is necessary for a valid adoption 
amongst Sudms.i But it should bo observed that whatever reason may be 
assigned for dispensing with religious ceremonies in a Sudra adoption, would 
also apply to an adoption made by a w'idow belonging to the twice-born classes ; 
since, accoi’ding to the sages, the twice-born females hold the same position as 
Sudras, with respect to the performance of religions ceremonies.* I shall consider 
this question when I come to the formalities for adoption, and, allude to it here, 
for the purpose of showing that if unchastity of a widow be a disqualification 
for adoption, il^^ould apply to all classes alike, without any distinction between 
the Sddras ana the superior tribes. Considering, however, tlio present state of 
law as to the effect of a widow’s unchastity, there is no cogent reason against 
an adoption by an unchaste widow, for it would rather bo an act of self-sacrifice 
on her paii}. 

Remarriage of a Hindu widow appears to render her incapable of adopting 
a son to her first husband, with whom her connection is completely severed on 
the happening of that event. For she can no longer be looked upon as the 
Hindu widow and the surviving half of her former husband. By her second 
maiTiago she must be transferred to the gotra oi her second husband, become 
his sapinda, and become religiously united with him as one person. She loses 
her character of wife to tho first husband, in which chai*acter aloiio she might 
adopt. 

Mit^shard. School on adoption by widow with deceased husband’s 

assent. 7~Bef ore proceeding to discuss a widow’s right of adoption in tho other 
Schools it may be useful to observe that regard being had to the general principles 
of law, accepted in different parts of Hindustan, Hindu law may bo divided 
into two principal Schools, namely, the Alitakshara and the Hayabhaga School; 
and the former, Avhicli prevails in every province of India except in Bengal pro- 
per, may, however, be, owing to peculiarities of detail, subdivided into five minor 
Schools, namely, the Alithila, tho Benares, tho Dravira, the ATahratta, and the 
Punjab School. The most prominent point of difference between the two 
ppnci2>al Schools consists in the doctrine of survivorship admitted by the 
Mitaksbara School to operate on tho joint family property, but completely 
ignore!! by the Dayabhaga School which lays down one uniform course of suc- 
cession in all cases. This fundamental diffcrcnco in tho two Schools affects the 
position of the widows and other widowed female heirs to a groat extent, for 
they cannot lay any claim to the undivided coparcenary interest of their deceased 
husband or other relations respectively in tho joint ancestral property, except a 
bare right to maintonauco so long as they lead a life of pure conduct. The joint 

* Indromani Chowdhrain v . Jiehari Lai Mullik , I. L. R., 6 Calo., 770 ; L. R., 7 1. A.j 24 ; 
6 C. L. R., 183. 

* Dattaka Minidnsa, 1} 27 ; Vyavahara-Mayukha, p. 57, (Mandlibte Edition}. 
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family being the normal condition of the Hindus, the adoption by widows of its 
members with the deceased husband’s assent, presents some diflSculty : for, the 
undivided interest of the deceased husband passes from the moment of his death 
to the surviving male members of the family, and an adoption by his widow of 
a son to him by his assent alone, has the ofFect of divesting his estate from his 
coparceners in whom it was already vested ; in fact, it has the effect of an aliena- 
tion of the undivided coparcenary interest in favour of an adopted son who may 
bo a perfect stranger, without the concurrence of the other members of the 
family, — which is not permitted by the Mitakshara School, although the modem 
development of law has engi’afted certain modifications upon that doctrine in 
Madras and Bombay as regards alienations {7iter vivos for valuable consideration. 
In this side of India the law on the subject of alienation appears to be still the 
same as laid down in the Mitakshara, the only modification introduced, on equi- 
table grounds, being the compulsory sale of a coparcener’s undivided interest in 
execution of a decree for a debt legally recoverable from him. 

The adoption by a widow of a member of a joint family with the consent 
of the surviving members alone, appears to be consistent with the principles 
admitted by the Mitakshara School, and is, as I have already told you, main- 
tained by the commentaries respected by that School. But, however, anomalous 
an adoption by a widow with her deceased husband’s assent may be, it is now 
recognized in all the minor schools of the Mitakshara, except in Mithila where 
a Dattaka adoption is not permitted to widows under any circumstances. 

The law of adoption by w'idows with their husband's authority is substan- 
tially the same as in Bengal. There can be no difference when the deceased 
husband was not a member of a joint or reunited family, for in that case hia 
estate is vested in his widow and an adoption by her divests no estate but her 
own. A new point, however, arises for consideration when the deceased hus- 
band was a member of a joint family, — to which I shall presently draw your 
attention. 

Benares School— adoption by widows . — In the case of Rajah Haimun 
Chull Sing^ which went up to the Privy Council from Zillah Etwah a Benares 
District, in which it was contended that an adoption by a widow with her 
husband’s kinsman’s consent was valid, the Judicial Committee held that an 
adoption by a widow after her husband’s death, withopt any authority from him 
was invalid. Their Lordships laid down that proposition in a guarded manner 
in these words : — “ Without pretending to decide what is the law in other dis- 
tricts of India, their Lordships feel bound to say, that in this particular district, 
upon the authorities brought forward in this particular case they must pro- 
nounce, that the law requires the direction of the husband in order to the 


^ 2 Kaupp’s Reports, 203. 
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validity of an adoption.” This decision, however, has all along been accepted 
by the Courts in India, as declaratory of the law of the Benares School, and it 
would now be too late to contend otherwise, although there are Sanskrit autho- 
rities respected in that school, maintaining that a widow is competent to adopt 
with the assent of the husband’s kinsmen. It is therefore settled that /a widow 
in this school may adopt only with the authority of her deceased husba^^ad. 

Limit of time for the exercise of authority when husband wasf a mem- 
ber of joint family. — It has already been observed that in Bengal fiaere is no 
limit of time during which a widow may act upon the authority to adc/pt, nor can 
she exercise the power when her husband’s estate is vested in anothe/ person. If 
the latter rule were applicable to the Mitakshara School, there coujUd be no adop- 
tion by a widow of a member of a joint family under his authority ; for as soon 
as he dies, his interest in the joint property becomes vested in the surviving 
members of the family. But it should be observed that the strict rule of vest- 
ing and divesting laid down in Bengal cases, is not applicable to a Mitakshai'a 
joint family in which partial vesting and divesting must continually go on so 
long as the family retains its corporate character. For instance, suppose, a man 
is the only son of his father, on whose death he inherits the whole estate as 
his father’s heir ; he is absolute master of the estate and is competent to deal 
with it according to his pleasure. But as soon as a son is born to him he ceases 
to be the sole owner, and his son becomes a joint owner with him, so that he 
becomes pai*tially divested of the estate ho had before the bii'th of his .son. If 
another son be born, he also becomes a joint owner and the interest of his 
father is still more reduced. If again one of them dies, the interest of the 
survivors increase. So a Mitakshara joint family resembles a corporation com- 
posed of the male members of the family in all of whom the family property is 
jointly vested. No definite share can bo predicated of a particular member 
during their jointness. Whoever becomes a member of the family corporation 
by birth or adoj)tion becomes entitled in that character to an interest in the 
family property, and as soon as he loses that character by death or adoption 
into a different family his connection with the family and its pinperty ceases. 
Hence it is perfectly consistent with this character of corporate ownership of 
family property that a son adopted by a deceased member’s widow who is a 
subordinate member of the* family, should in the character of a male member 
of the family into which he is adopted, be entitled to its property. Therefore it 
would appear that so long as the whole family or that branch of the family to 
which the widow’s husband belonged remains joint, there is no bar to the 
widow’s exercising the power of adoption, given by her husband. 

But it would seem that the power of adoption cannot be exercised after a 
partition of the family property takes place in such a manner that her husband 
if alive would have been entitled to a separate share. For in such a case, the 
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corporate character of the family is extinguished and the property becomes vested 
in the individual members of the family according to their shares, and they may 
severally alienate their sliaros independently of each other. A son adopted by a 
widow after partition cannot claim to have any share, for his adoptive father 
had no definite share at the time of his death, to which he might lay a claim. 
And to re-open the partition for giving a share to the adopted son would lead to 
great difficulties, for one of the co-sharers might alienate his sliare to a pur- 
chaser for valuable consideration without notice. Therefore following the ana- 
logy of the principle enunciated by the Privy Council in Bhoobun Moyee’s case,^ 
it may be affirmed that the power granted by a member of a Mitiikshara joint 
family, to his widow to adopt becomes incapable of execution and is at an end 
after partition. But the point is not free from difficulty ; for in a Madras case,^ 
in which an impartible riij was held by the eldest of two brothers constituting a 
joint family and the eldest brother died without leaving male issue but giving 
an authority of adoption to his widow, whereupon the nij devolved on the 
younger brother by survivorship to the exclusion of the widow who subsequently 
adopted a son, — the Privy Conncil held that the adopted son was entitled to the 
raj by divesting his uncle by adoption. Although this ruling may seem to be 
somewhat in conflict with the principle laid down in Bhoobun Moyee’s case, yet 
it is distinguishable from that case upon the ground that the strict principle of 
vesting and divesting is not applicable to the property of a Mitakshara joint 
family, to which right accrues by birth, which passes by survivoi'ship, and which 
is not subject to the rules of inheritance. The rule deduced by Mr. Mayne^ 
from the above two cases is, tliat an adoption not only divests the estate of tho 
adopting widow but also of one who takes before tho widow, provided ho would 
take after the son. Tliis would bo introducing an arbitrary distinction without 
any real difFercnce in principle. 

Adoption with husband’s kinsmen’s assent in Madras, Bombay and 
the Punjab. — it has already been remarked that in Madras, Bombay and the 
Punjab^ provinces, a widow can adopt a son either with an express authority 
from tho husband or with the assent of her husband’s kinsmen when she was 
not authorized by her husband in that behalf. I have already told you that 
the commentators that maintain this doctrine put it upon tho guardianship 
theory. The legal guardians of married women are their husband, son, and 
husband’s kinsmen ; therefore the son, and in his default, the kinsmen are the 
guardians of Hindu widows. 

1 Moore’s I. A., 279 ; 3 W. R., P. 0., 15. 

* Sri Virada Pratapa Bagunada Deo v. Sri Brojo Kishore Patta Deo, 1. L. B. 1 Mad. 69 ; 
L. U. 3 1. A., 154. 

* Mayne’s Hindu Law and Usage, § 172. 

^ See Tuppor's Punjab Customary Law, Vol. Ill, pages 78 et seq. 
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Upon this principle there is no incongruity in an authority given by a son 
to his mother to adopt a son to his father. Let us take the instance of an adult 
son who is either unmarried, or though married, has neither wife nor male issue, 
directing his mother to adopt when he lies on his sickbed and is hopeless of life. 
The son is the legal guardian of his widowed mother, in preference to all other 
relations, and therefore Jiis assent is as much effectual as that of a remoter kins- 
man. There is one case^ in which a man in his last moment expressed a wish 
that his mother should adopt his nephew as his heir, and died leaving a widow 
aged five ; the Pundit gave his opinion that the mothey was competent to adopt, 
having her son’s direction for the purpose. Of course the adoption would be 
invalid according to the present state of law, the estate of the son being vested 
in his widow, his mother would be incapable of adopting a son. But the 
Pundit’s opinion illustrates the principle of guardianship. 

What kinsman’s assent is sufficient ? — The Hindu commentators, while 
laying down that the assent of kinsmen is sufficient to authorize a widow to 
adopt, do not enter into any details as t9 whether the assent of all the kinsmen 
or of the majority is necessary ; or whether there is any rule of priority based 
upon proximity of relationship or upon nearness as regards jointness or as re- 
gards reversionary interest in the husband’s estate, so as to determine any 
particular individual or individuals whose assent is essential and sufficient ; or 
whether the consent of any one kinsman is requisite ? Some of them, however, 
do mention the name of the father-in-law as the person whose consent would be 
suffichdnt. 

The answer to those questions is to be sought in the decisions of Courts. 
Tho first case which throws considerable light on the subject is tho Ramnad 
case* in which the Judicial Committee deal with tho question, By whose assent 
the defect of the husband’s authority must be supplied ? Tho following obser- 
vations bear upon the point under consideration : — 

“ It must, however, bo admitted that the doctrine is stated in the old trea- 
tises, even by Mr. Colobrooke, with a degree of vagueness that may occasion 
considerable difficulties and inconveniences in its practical application. The 
question, who are the kinsmen whose assent will supply the want of positive 
authority from the deceased husband, is the first to suggest itself. Where the 
husband’s family is in th» normal condition of a Hindu family, i. e., undivi- 
ded, that question is of comparatively easy solution. In such a case, the 
widow, under the law of all the schools which admit this disputed power of 
adoption, takes no interest in her husband’s share of the joint estate, except a 

* Strange’s Hindu Law, Vol. I, page 93. 

* Collector of Madura v. Muttti Ramalinga Sathtipathy, 12 Moore’s I. A., 375 ; 1 B. L. B., 

P. 0., 1; 13 W. E., P. 0., 17. 



256 


CAPACITY OP FEMALES TO ADOPT. 


right to maintenance. And though the father of the husband, if alive, mighty 
as the head of the family and the natural guardian of the widow, be competent 
by his sole assent to authorise an adoption by her, yet, if there be no father, 
the assent of all tlie brothers, who, in default of adoption, would take the 
husband’s share, would probably be required, since it would bo unjust to allow 
the widow to defeat their interest by introducing a jaew coparcener against 
their will. Where, however, as in the present case, the widow has taken by 
inheritance the separate estate of her husband, there is greater difficulty in lay- 
ing down a rule. The po^wer to adopt, wlien not actually given by the husband, 
can only be exercised when a foundation is laid for it in the otherwise neglected 
observance of religious duty, as understood by Hindus. Their Lordships do 
not think there is any ground for saying that the consent of every kinsman, 
however remote, is essential. The assent of kinsmen seems to bo required by 
reason of the presumed incapacity of women for independence, ;rather than the 
necessity of procuring the consent of all those whosO possible and reversionary 
interest in the estate would be defeated ^by the adoption. In such a case, there- 
fore, their Lordships think that the consent of the father-in-law, to whom the 
law points as the natural guardian and ‘ veneiYiblo protector ’ of the widow, 
would bo sufficient. It is not easy to lay down an inflexible rule for the case 
in which no father-in-law is in existence. Every such case must depend on the 
circumstances of the family. All that can be said is, that there should be such 
evidence of the assent of kinsmen as suffices to show that the act is done by the 
widow in the proper and bond fide performance of a religious duty, and neither 
capriciously, nor from a corrupt motive. In this case no issue raises the ques- 
tion that the consents were purchased, and not bond fide obtained. The rights 
of an adopted son are not prejudiced by any unauthorised alienation by the 
widow which precedes the adoption which she makes ; and though gifts impro- 
perly made to procure assent might bo powerful evidence to show no adoption 
needed, they do not in themselves go to the root of the legality of an adop- 
tion.” 

The particular kinsmen whoso consent vrill be sufficient under particular 
circumstances are indicated by their Lordships, although that question did not 
arise in this case in which the adoption was made with the assent of the 
majority of the kindred. It should be noticed that the father-in-law if alive, 
is undoubtedly the person whose consent would be necessary and sufficient. 

Consent of members of joint family. — When the deceased husband of 
the widow desirous to adopt was a member of a joint family, the requisite 
authority must bo sought within the family ; for in the first place, the surviving 
members are naturally her legal guardians to whom she looks for her mainte- 
nance ; and in the second place, the effect of an adoption by the widow is the 
introduction of a ne>^ member in the family, and of a co-sharer of its estate; 
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lienco it is reasonable that she should be guided by their advice, and not by 
that of divided sapindas or kinsmen. 

This point arose for decision in a case bcfoi*e the Travancore Court, in 
which a widow adopted a son without the consent of the surviving undivided 
brethren of her husband, but with the assent of his divided kinsmen. Follow- 
ing the observations of the Judicial Committee in the Itamnad case, that Court 
held the authorisation to be insufficient. This view was approved by the Privy 
Council in the Chiuna Kiinedy case in whicli the facts were as follows : — 
person holding an impartible zemindari died leaving a widow and an undivided 
brother, in whom the zemindari vested ; the widow adopted the son of a distant 
and divided kiusinaii of her husband without the consent of the undivided 
brother. In the litigation that arose the validity of the adoption was sought 
to bo maintained upon two gi-ounds : 1st, a mutten authority from the husband, 
2nd, the sufficiency of the assent of the distant divided kinsman, implied by the 
act of giving his son in, adoption. The Madras High Court did not come to 
any definite finding as to the genuineness of the written authority, but held 
the adoption to be valid upon the ground that the assent of one Supinda was 
sufficient, independently of the consideration whether he was near or distant, divi- 
ded or undivided. This conclusion wjis founded upon the supposed analogy 
between the ancimit obsolete practice of appointment of widows to raise issue 
by carnal intercourse, and the modern usage of adoption with the assent of 
hiishamrs kinsmen. 

On appeal the Privy Council upheld the adoption upon the giound that the 
written autlioj*ity was proved, lint in order to prevent misconception of the 
subject their Lordships dissented from the view expressed by the High Court of 
Madras, tlnis^ : — 

‘‘Positive authority, then, docs not do more than establish that, according 
to the law of Madras, which in this respect is something intermediate hetweem 
the stricter law of Hengal and the wider laAV of Bombay, a widow, not having 
her hiishamrs permission, may adopt a son to him, if duly authorised hy his 
kindred. If it were necessary, which in this case it is not, to decide the point, 
their Lordships would he unwilling to dissent from the principle recognised in 
the Travaiieorn case, that the requisite authority is, in the case of an un- 
divided family, to be sought within that family. The joint and undivided 
family is the normal condition of Hindu society. An undivided Hindu family is 
ordinarily joint not only in estate, but in food and worship ; therefore not only all 
the concerns of the joint property, but whatever relates to their commcmsality and 
their religious duties and observances, must be regulated by its members or by 

^ Sri Virada Pratapa Parfunada Deo v. Sri Brojo Kiifhore Palla Deo, 1. L. 11 1 Mud. 09 ; 
L. 11., 3 I. A., 151; 25 W. U., 291. 
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the niaDager to whom they have expressly or by implication delegated the task 
of regulation. The Hindu wife upon her marriage passes into, and becomes a 
member of, that family. It is upon that family that, as a widow, she has her 
claim for maintenance. It is in that family that, in the strict contemplation of 
law, she ought to reside- It is in the members of that family that she must 
presumably find such councillors and protectors as the law makes requisite for 
her. These seem to be strong reasons against the conclusion that, for such a 
purpose as that now under consideration, she can at her will travel out of that 
undiAuded family, and obtain the authorisation required, from a separated and 
renaote kinsman of her husband. 

“Mr. Justice Holloway, however, not directly determining anything ad- 
versely to the principle affirmed in the Travancoro case, distinguishes the 
present on the ground that, although the family must be taken to be undivided, 
the particular propeiiiy is to be held in severalty and not in coparcenary. It 
is not necessary for the determination of this appeal that their Lordships should 
decide Avhether this distinction can be supported, and they abstain from doing 
so. They may, however, observe that a distinction Avhich is founded on the 
nature of property seems to belong to the law of property, and to militate 
against the principle Avhich Mr. Justice HolloAvay has himself strenuously in- 
sisted upon elsewhere, viz.^ that the A’^alidity of an adoption is to be determined 
by spiritual rather than temporal considerations ; that the substitution of a son 
of the deceased for spiritual reasons is the essence of the thing, and the conse- 
quent devolution of property a mere accessory to it. 

“ Their Lordships desire further to observe, that, even if the distinction 
suggested were adopted, it Avould bo necessary, in order to maintain the present 
adoption as one duly made Avithout the permission of the husband, to go the 
full length of ruling that the assent of one separated and distant sapiiida (and 
that the natural father of the child taken in adoption) is an authority sufficient 
to validate the act. 

“ Mr. Justice Holloway, indeed, in ono place treats Raghunada as an assent- 
ing 2Darty to the exercise of the power to adopt, though not to the particular 
adoption. 

“ Their Lordships, however, are of opinion that even this general assent is 
not established by E. E., or by the other evidence, in tlie cause. The parol 
testimony on this point is untrustAVorthy ; and E. E., taking it at its highest, is 
consistent Avith the supposition that Raghunada tlien intended only to provide 
for tire contingency of the Mahadevi’s establishing the authority to adopt, which 
she said she had derived from her husband, and exercising it in favour of his 
son. It must therefore, be taken that the only Sapinda of Adikanda, who is 
shown to have assented to this adoption, is the Rajah of Peddakimidy, the 
father of the adopted child ; and their Lordships have already intimated theii* 
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grave doubts wliether such assent, would, in any case, have constituted a sufli* 
cient authority.’’ 

It is settled by this decision that where the deceased husband left undivid- 
ed coparceners, their consent is necessary. The next question that arises is, 
wliether the consent of all the members is necessary, or whether that of the 
majority or of a particular individual is sufficient ? We have already seen that 
in the Ramnad case it is intimated that the father of the husband may, as the 
head of the family and the natural guardian of the widow, be competent by his 
sole assent to authorise adoption by her ; but if there be no father, the consent 
of all the brothers, who would, in default of adoption, take the husband’s un- 
divided coparcenary interest, would probably be required. Following this 
reasoning it appears that when a joint family consists of several branches, the 
consent of the members of that branch to which the husband belonged would be 
necessary, for an adoption by the widow would defeat their right. Perhaps the 
consent of the managing ly ember who is not influenced by any improper motive, 
may be sufficient. 

Whose consent when husband * separate ?— It has already been seen 
that when the husband wuis separate, the consent of the majonty of the sapindas 
including the nearest is sufficient. It would appear that the consent of the 
presumptive reversionary heir must bo taken. The principle upon which the 
Judicial Committee base their conclusion that the consent of a divided kinsman 
is not sufficient without the consent of an undivided kinsman, may, to a gi*cat 
extent, support the proposition that the person whoso interest would presumably 
be defeated by adoption is the kinsman whose consent is requisite. The Madras 
High Court, however, does not assent to it on the ground tliat tlio validity of 
adoption should bo determined by spiritual rather than temporal considerations, 
and that the substitution of a son of the deceased for spiritual reasons is the 
essence of the thing, and the consequent devolution of property a mere accessory 
to it. But you should bear in mind whafc I have already told you, namely, that 
an adoption is more a temporal than a spiritual institution, there b(n*ng no 
spiritual reason for adoption if the deceased loft a fraternal nephew. And it must 
not bo forgotten that the requisites of a valid adoption are all temporal, there- 
fore the spiritiyil considerations should not be allowed to influence the judgment 
regarding the secular essentials of a valid adoption. Some light is thrown on 
tlio point by the decisions relating to alienation by widows with the assent of 
the next heir. The Bengal view of the law is that an alienation with the con- 
sent of the presumptive reversionary heir passes an absolute estate to the 
alienee. • 

When two kinsmen are of the same degree, the consent of one of them, hona 
fide given, was held sufficient when the other withheld his assent to the particular 
adoption from an interested and improper motive, for he was willing to give his 
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own soil in adoption, from wliicli his general consent to adoption could very well 
be inferred.! 

Effect of improper motive on the part of the adopting widow or the 
assenting kinsman. — The motive of the widow and the assenting kinsman may 
also betaken into consideration in orderto sec whether tlie act is done for religious 
purposes. In the Ramnad case, the Privy Council observe: — “All that can be 
said is, that there should be such evidence of the assent of kinsmen as suffices 
to show' that the act is done by the widow in the proper and ho7id fide jDerform- 
ance of a religions duty, and neither capriciously nor from a corrupt motive.” 
It should be noticed that what the Judicial Committee intended to lay down in 
this passage is that the motive of the assenting kinsman may he scrutinized for 
the pui'poso of determining whether the widow was actuated by any improper or 
corrupt motive. Apart from that, the mere circumstance that a widow by an 
ante-adoption agreement with the natural father intended to retain certain 
interest in her husband’s estate in derogation of the ^adopted son’s rights does 
not constitute a corrupt motive such as Avould invalidate an adoption. The 
following observations of the Privy Council® clear the point from obscurity: — 

“ This being so, is there any ground for the application which the High 
Court has made of a particular passage in the judgment in the Ramnad case. 
The passage in question perhaps is not so clear as it might have been made. 
The Committee, ho-wever, was dealing with the nature of the autliority of 
the kinsmen that Avas required. After dealing with the vexnta quawtio Avliich 
does not arise in this case, Avhetlier such an adoption can he made with the 
assent of one or more sapindas in the case of joint family property, they pro- 
ceeded to consider Avliat assent Avould ho sufficient in the case of separate 
property; and after stating tliat the authority of the father-in-law would probably 
be sufHcieut, they said : — 

‘ It is not easy to lay down an inflexible rule for the case in Avliich no 
father-in-law is in existence. Every such case must depend upon the circum- 
stances of the family. All that can bo said is, that there should be such 
evidence,’ not, be it observed, of the widow’s motives but ‘ of the assent of 
kinsmen, as suffices to show that the act is done hy the AvidoAv in the proper and 
bond fide performance of a religious duty, and neither capiuciopsly nor from a 
corrupt motive. In this case no issue raises the question that the conseuts were 
purchased and not bond fide attained. 

“Their Lordships think it would be very dangerous to introduce into the 
consideration of these cases of adoption nice questions as to the particular mo- 

« 

* Tarasara Bhattar v. Bangaraja Bhattar, I. L. R., 2 Jfad., 202. 

8 Vellanhi VenJeata Krishna Bao v. Venhaia Bama Ldkshmi, I, L. B,, 1 Mod., 174 (190) ; 
L. R., 4 I. A., 20 W. R., 21. 

• 12 Mooro’B 1. A., 3?7 (442). 
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lives operating on the mind of the widow, and that all which tliis Committee in 
the former case intended to lay down was, that thei-o should be such proof of 
assent on the part of the sapindas as should bo sufficient to support the inference 
that the adoption was made by the widow', not from capricious or corrupt 
motives, or in order to defeat the interest of this or that sapinda, but upon a 
fair consideration, by wliat may be called a family council, of the expediency of 
substituting an heir hy adoption to the deceased husband. If that he so, there 
seems to be every reason to suppose that in the present case there was such a 
consideration^ both on the part of the widow and on the part of the sapindas ; 
and their Lordships think that in such a case it must be presumed that 
she acted from the proper motives which ought to actuate a Hindu female, 
and that at all events, such presumption should be made until the contrary is 
shown.” 

The motive of the assenting kinsman wlio holds a fiduciary character 
should be particularly take^i into consideratiou, both for the purpose of seeing 
wli ether there was any corrupt motive on the part of the widow', as well as for 
determining the sufficiency o6 the assent *given by liim. Accordingly it has been 
held by the Privy Council in another case^ that the assent of the managing 
member was insufficient and not binding on the other members, inasmuch as in 
giving it ho was influenced by undue considerations. 

Assent implies exercise of discretion. — Tlio consequences of an adoption 
by a widow arc Jid verso to the interests of the kinsmen whose assent is requisite, 
it is therefore proper that they should hav'o an opportunity given them to 
exercise their discretion whether to give or witlihold their assent. An assent 
given under a misapprehension would not be legally sufficient. In the Chinna- 
Kiiiiody case* already referred to, there is the following observation relating to 
the exercise of discretion by the sapinda before giving a valid assent: — 

“ fn tlic present case there is an additional I'cason against the sufficiency of 
such an assent. It is admitted on all hands that an authorisation by some kins- 
man of tlie husband is required. To authorise an act implies the exercise of 
some discretion whether the act ought or ought not to bo done. In the present 
case there is no trace of such an exercise of discretion. All we know is, that 
the Mahadevi, •representing lierself as having the written permission of her 
husband to adopt asked thp Rajah of Peddakimidy to give her a son in adoption, 
and succeeded in getting one. There is nothing to show that the Rajah ever 
supposed that he was giving the authority to adopt which a widow, not having 
her husband’s permission would require.” 

Upon similar ground, an adoption by the widow of the son of the manag- 

* Ganesa Ratnafnaii/ar v. Oopala Batnamaiyar, I. L. R., 2 Mad., 270. 

2 1. h, R., 1 Mad., (50 (82). 
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ing member of the family, ^ and of a sapinda* was set aside, as the mere gift of 
the son in adoption upon the footing of the existence of an authority from the 
. husband, was not considered sufficient assent to validate the adoption, when the 
husband’s authority could not be established. 

The following observations of their Lordships on the character of adoptions 
by widows with kinsmen’s consent deserve careful study^ : — 

“ Their Lordships have deemed it right to make those remarks, though not 
essential to the determination of the present appeal, because this doctrine of the 
power of a widow, not having her husband’s express pennission, to adopt a son 
to him, which, before the decision in the Ramnad case (1), had not assumed 
very definite proportions, has obviously an important bearing upon the law of 
property in the Presidency of Madras. It may be the duty of a Court of 
Justice, administering the Hindu law, to consider the religious duty of adopting 
a son as the essential foundation of the law of adoption, and the effect of an 
adoption upon the devolution of property as a mere legal consequence. But it 
is impossible not to see that there are grave social objections to making the 
succession of property, and, it may be, in the case of collateral succession, as in 
the present instance, the rights of parities in actual possession, dependent on 
the caprice of a woman, subject to all the pernicious influences which interested 
advisors are too apt in India to exert over women possessed of, or capable of 
exercising dominion over, property. It seems, therefore, to bo the duty of tho 
Coui’ts to keep the power strictly within the limits which tho law has assigned 
to it; and the propositions of Mr. Justice Holloway appear to their Lordships 
calculated unduly to enlarge those limits.” 

Effect of husband’s express or implied prohibition.— Although the 

doctrine of adoption by widows with kinsmen’s assent rests, according to tho 
Hindu commentators, on the guardianship theory, yet kinsmen’s assent is now 
accepted as substitutive of that of the husband. Even in such a caso an adop- 
tion is not to be supposed to be independent of the husband, but his authority 
is to be presumed if his kindred give their assent. According to this modern 
theory no adoption can take place with the assent of kinsmen if the husband 
did, in express terms or by necessary implication, prohibit an adoption by his 
widow. Tho law on the subject has been explained by tho Privy Council in the 
following passage* : — 

“ Again, it appears to their Lordships that, inasmuch as the authorities in 

\ Oanesa Ratnamaiyar v. Oopala Ratnamaiyar, I. L. R., 2 Mad., 270. 

• Venkataluhsmamma v. Norasayya, I. L, R., 8 Mad., 645. 

• Sri Virada Pratapa Ruyhwnada Deo v. Sri Brojo Kishoro Patta Peo, I. L. R., 1 Mad., G9 ; 
L. E., 3. I. A., 164 ; 25 W. R., 291. 

^ Collector of Madura v, Muttu Ramalinga Satthuputty, 12 Moore’s I. A., 375 ; 1 B. L. R., 
P. c., 1 5 10 W. R., p. C.,^17. 
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favour of the widow’s power to adopt with the assent of her husband’s kinsmen 
proceed in a great measure upon the assumption that his assent to this meritori- 
ous act is to be implied wherever he has not forbidden it, so the power cannot 
be inferred when a prohibition by the husband either has been directly express- 
ed by him, or can be reasonably deduced from his disposition of his propeHy, or 
the existence of a direct lino competent to the full performance of religious 
duties, or from other circumstances of his family, which afford no plea for a 
supersession of heirs, on tlie ground of religious obligation to adopt a son in 
order to complete, or fulfil, defective religious rites.” 

From the above observation it follows that where tliere is such a clear dis- 
position of property by the husband, as would preclude the son adopted from 
claiming the estate left by him, a prohibition may be deduced by implication. 
But even then it will not preclude an adoption if there be a failure of the dis- 
position. Thus in the same case their Lordships observe, — 

“ It lias been argued, however, that even if this adoption could have been 
regular had Uamasamy died childless and intestate, his arzi relating to the 
management and dcjscent of the 7.eniindari) contains an indication of his intention 
that his daughters and their descendants should be his successors and representa- 
tives, which ought to be taken to imply a virtual prohibition of the act of adop- 
tion by his widow : Their Lordships cannot accede to this argument. Rama- 
samy, no doubt, intended to be represented by his daughters’ line, should that 
line continue. But he made no express provision for its failure, and the same 
reasons which justify a presumption of authority to adopt in the absence of 
express permission arc powerful to exclude a presumptive prohibition to adopt, 
when on a new and unforeseen occasion the religious duty arises. His widow 
has not claimed a power to adopt, except on the happening of tho contingency 
for which her husband omitted to .provide. And her power so limited, not 
having been qualified by his disposition, must be determined by the general 
law.” 

It has, however, been held^ that the fact that a son was left behind by the 
husband at the time of liis death will not operate as a prohibition td adopt. In 
this respect an adoption with tho assent of the liu.sband’s kinsmen is just on tho 
same footing as an adoption with an authority from the husband. And as a 
husband may authorizo his widow to take a son in adoption in tho event of the 
death of a natural born son dying without leaving a widow or male issue, so as 
to enable her to adopt on tho happening of that event, so under the same circum- 
stances the kinsmen are competent to authorise her to adopt a son. In fact, a 
widow without any permission from her husband may, if duly authorized by his 
kinsmen, adopt a son to him in every case in which such an adoption would be 


* Vellwnhi Venkata Krishna Rao v. Venkata Bama Lakahmi, I. L. B., 1 Mad., 174. 
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valid if made by her under a written authority from her husband. Accordingly, 
a second adoption with kinsmen’s assent would be valid, if the son first adopted 
with an express authority from the husband, dies under age and uumanried.^ 

Oompetition between mother-in-law and daughter-in-law.— When 

there is a competition between a mother-in-law and a daughter-in-law for adop- 
tion with the assent of the sapindas, she, in whom tlie family estate is vested, 
W'ould be entitled to adopt. For, according to the principle laid down in Bhoo- 
bun Moyce’s case and followed in other eases, as I have already told you, if the 
estate is vested in the daughter-in-law, the mother-in-law cannot adopt. But 
if the ancestral estate be vested in the mother-in-law by reason of the son pre- 
deceasing the father, then it would appear that both the mothcr-in-hiw and the 
daughter-iu-law are competent to adopt. What has been laid down is, tliat 
the adoptive father’s estate must he vested in the adopting widow, in order that 
an adoption made by her, may bo valic^. If the daughter- in- law adopts first, 
then the mother-in-law cannot make an adoption daring the life of the son 
adopted by the danghter-in-law, for the father-in-law cannot, under that circum- 
stance, he considered as destitute of male issue, there being that grandson 
by adoption in existence. But if the mother-iii-law adopts first, then tlio 
daughter-in-law cannot bo precluded thereby from making an adoption for the 
spiritual benefit of her husband who would not bo benefittod by liis mother’s 
adoption. This distinction would apply to all similar cases in all the schools. 

Bombay school and adoption without any authority.— The laAv of 
adoption by the widow is the widest in Bombay. There, a widow may adopt (1) 
either with the express authority of the husband, (2) or with the assent of the 
husband’s coparceners when he was undivided, or (8) when he was separate 
and his estate is vested in her, she may adopt without any authoi-ity either from 
the husband or from his kinsmen,* 

As regards the rules relating to adoption by the express assent of the lius- 
band, they are substantially the same as in Bengal with this difference that the 
strict rule of construction whereby the terms of an authority cannot be varied or 
extended in Bengal is not applicable in the Mahratta country where not only there 
is no presumption against authority, as in the Bengal provinces, but Avherc the 
contrary presumption prevails, namely, the presumption of impjjcd assent in the 
absence of express prohibition. In Bengal an adoption by a widow will fail in the 
absence of express authorisation, whereas in Bombay the husband’s authority 
may be replaced by the substituted as.sent of his coparceners when lie was joint, 
and may be presumed, Avhen he was separate. 

The adoption with the consent of the kinsmen stands on the same footing as 

* Parasara Bhattar v. Rangaraja Bhattar, I, L. R., 2 Mad., 202. 

* Ramji v. QhamaUy 1. L. It , 0 llotii., 40S. 
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in Madras, with this difFcrence that in Bombay such assent being necessary only 
when the husband was a member of a joint family, the veocata qwjestio^ whoso 
assent is sufficient when the husband was sepiirate ? does not arise, the widow 
being competent to adopt without such assent. The rules enunciated in Madms 
cases in respect of the consent of kinsmen in so far as they relate to an adoption 
by the widow of an undivided Hindu will apply to Bombay cases. 

The adoption by the widow of a separated Hindu without his authority is a 
peculiarity and requires especial treatment. 

You will bear in mind that wlion a person whp was separated from liis 
co-heirs or had no co-heir at all, dies without leaving male issue, his widow is his 
heiress and takes the entire estate left by him. The adoption of a son is not at 
all necessary for the widow’s own spiritual benefit, however conducive the pos- 
session of a son may be to the spiritual welfare of her husband. An adoption 
of a son by a widow is prejudicial to her own temporal interests, as she becomes 
divested of her husband’s estate that vests in the adopted son from the moment 
of his adoption, while she is not personally a gainer in a spiritual point of 
view. A widow therefore that proceeds to adopt a son manifest.s at the same 
time a conscientious regard for the spiritual benefit of her husband, and a perfect 
disinterestedness by disregarding her personal rights of property, of which by 
her own voluntary act she divests herself. It is upon these grounds that tho 
validity of an adoption without authority rests, provided it is made from a pui*ely 
religious motive and not capriciously nor from cox*rupt motive. 

This peculiar development of law, probably owes its origin to the character 
of the interest which tho female heirs taken in property inherited by them from 
males. There is no indication in any of the commentaries of the Mitakshara school 
that a female heir takes a lesser interest than a male heir. The .Dayabh%a 
rules, however, have made a considerable inroad into the Mitakshari school, and 
have rendered tho position of women loss favourable than it had stood under 
the authorities of that school. According to them tho widow is entitled to tako 
an absolute estate and there is no reason why she should not, regard being had 
to tho circumstances under which she is entitled to inherit, as well as to tho fact 
that a male heir, however distant, takes an absolute estate. Tho very cogent 
reason that exis'fs in the Bengal school for restricting the estate of the female 
heirs has no application to 4}he scheme of inheritance in tho Mitaksbard school, 
according to which the widow is excluded from inheritance when tho husband 
was a member of a joint family, and is entitled to succeed only if he was 
separate ; whereas, according to tho Bengal school she is entitled to inherit 
whether her husband was joint or separate. Tho fact of separation indicates 
that a man is more affectionately disposed to liis wife and own family tlian to 
his brethren from whom he separates ; while jointness discloses that mutual har- 
mony and attachment subsist between the brethren. This appeal's to be the real 
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foundation of the Mitaksard scheme of devolution of property. On the other 
hand the Dayabhaga raises the position of sonless widows by giving them a 
limited right to their husband's undivided share ; for, a bare right to mainten- 
ance is likely to reduce their position to the level of the maid-servants of the 
family. Hence the reasons which justify the Dayabhdga rule for limitation of 
widow’s estate, do not apply to the inheritance of widows under the Mitakshar^, 
who could be heirs only in the exceptional circumstance of their husband being 
separate, joint family being the normal condition of Hindu society. The 
Bombay High Court have taken a correct view of the Mitakshara law, so far 
as regards the daughter’s rights in the property inherited from her father, but 
there is no reason for not applying the same doctrine to the widow and the 
other enumerated female heirs, excepting perhaps the fact that all the sapinda 
females have recently been recognized to be entitled to inherit, to whom that 
Court hesitate to give absolute estate. The division, by the Bombay High 
Coui*t of the female heirs into two classes, namely, iijto those that enter into the 
gotra by mai’riage, and those that are bom in the gotra but pass out of it by 
marriage, and the doctrine based upon it that the female heirs of the former 
class take an absolute estate and those of the latter a limited interest,* — are 
modern developments of law, not founded upon anything contained in the 
Sanskrit commentaries, except perhaps the forced construction of the well-known 
text of Katyayana in that way. This view has led to the anomaly that the 
.mother falls in the less favoured class, whilst the sister takes an absolute estate. 
The proper view to take on the subject according to the Mitakshara school seems 
to be, that all the female heirs take an absolute estate. As for the text of 
Katyayana, limiting the widow’s estate, it may very fairly be construed to refer 
to the widow of a member of a joint family, who is entitled to maintenance 
out of the undivided co-parcenary interest of her deceased husband in the family 
property. The text may be rendered, — “ Let the widow enjoy with moderation 
her husband’s estate ; the surplus left after her enjoyment, let her husband’s 
undivided co-parceners take.”* 

The adoption by the widow of a separated Hindu, does no doubt defeat the 
rights of the reversionary heir. But if the widow takes an absolute estate, the 
only objection that might arise to the capacity of a widoitr to adopt a son, 
vaidshes. This, however, removes the objection when such adoption is viewed 
simply as a mode of transferring property or an appointment of an heir. 
But as adoption in Hindu law means more than that, and is the introduc- 
tion of a stranger as a relation to all persons connected to her husband and 
herself, the power conceded to the widows is in reality a very grave and 


* Seo May no* B nindn Law, §§ 669-570. 

See Dayabhaga, zi, i, 56 (original). 
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important one, at least according to the modem view of the adopted son’s 
rights of inheritance in the family into which he is adopted. Whatever may 
bo the principle that underlies this exceptional privilege enjoyed by widows in 
Bombay to adopt a son independently of any authority from the husband, or of 
the assent of his kinsmen, it rests entirely on religious considerations, and the 
widow must be guided entirely by those rules of Hindu law regarding the choice 
of the boy to be selected, that have been declared to be of moral obligation in 
the case of an adoption by the husband to whom a greater discretion is allowed 
by law in respect of the selection of the boy. 

A widow therefore proceeding to adopt without authority must stnctly 
follow the rules of the Shasters and take the nephew of the husband, if 
available for adoption. But when he is not available, any other boy may be 
taken. 



LECTURE VII. 


WHO MAY GIVE, AND WHO MAY BE GIVEN, IN ADOPTION. 

Capacity to give in adoption — Rishi texts — Commentators — Mitaksbara — Vyafahara-Mayfi- 
kha — Vaijayaiiti — Dattaka-Miraansd — Jagann&tha — Dattaka-Chandrika — Father’s power 
and mother’s assent — Gift by the mother — Distress — Parents only have power to give, 
they cannot delegate — A*isont of the son — Assent of relatives — Assent of the King — 
An adopted son cannot be given in adoption — Gift of the iirst-bom, or yonngest, or one 
of two, or an only, son — Rishi texts on the same — Observations on them — Commentators — 
Mitakshari — Vaijayanti — Dattaka-Mim&ns£ — Nanda Pandita’s views — Dattaka-Chandrika 
— Dattaka-Nimaya — Jagannatha — Conolnsion dodaciblo from commentaries — European 
authorities — Case-law relating to the first-born and one of two sons — Case-law on validity 
of adoption of an only son in Madras, N. W. Provinces £^nd the Punjab — Adoption of an 
only son was valid in Bengal and Bombay down to 1868 — Dvyamushyayana adoption of 
an only son — Since 1868 adoption of an only son invalid in Bengal — Tendency in the same 
direction in Bombay — Observations on this recent view of law — Adoption of an only son 
when co-existing with another son’s natural or adopted son or grandson — Adoption of one 
son by two or more persons. 

The capacity to give a son in adoption, appears to be a survival of the 
patria potestas of ancient law, according to which a man could exercise absolute 
dominion over the persons placed under his power, and which extended to his 
wives, children and their wives and descendants whom ho could sell, give or 
punish in any way he pleased. The Hindu legislators, endeavoured, as we have 
already seen, to curtail this power by impressing a sacred character on the family 
relationship, and by prohibiting the sale of wives and children as being sinful. 
A sale or gift of a son, though much disapproved and forbidden in a religious 
point of view, was, however, permitted, if made for adoj^tion, and at a time of 
distress such as famine, and the power of making a sale or gift for that purpose, 
was reserved for the parents alone, whose natural love and affection form a suffi- 
cient safeguard against an improper exercise of the same. Regard being bad 
to the legal consequences of an adoption, the effect of which w. to cut off all 
the natural tics with which a child is fastened to the affection of other persons, 
to sever in fact for over his connection with his parents and all persons related 
through them, and to destroy every description of rights in the family of his 
birth, — it is evident that the capacity to give, fraught with such serious legal 
incidents upon the prospects of the infant who is the subject of the gift, and is 
incapable on account of the tenderness of bis age to take care of his own in- 
terests, should be guarded in such a way as it may not bo exercised except for 
the benefit of the boy. The only redeeming feature of the institution which 
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appears to be very harsh, if not cruel, to the boy, is, that looked from one point 
of view, it may be regarded as an advancement of the boy who becomes entitled 
to inherit the estate of the adopter. Considering the natural love and affection 
of the parents on whom the prospects of a child depend to a great extent, the 
power of giving away a son in adoption may safely be entrusted to them with- 
out any apprehension of its being exercised to the prejudice of the boy who is 
unable to exercise any discretion of his own in the matter, 

Rishi texts — Accordingly Manu declares,^ — “Ho is called a DaM'ma son 
whom his mother or father affectionately give in the dual number) 

as a son, being alike, and in a time of distress, confirming the gift with water.*' 
You will observe that the dual number in the verb give would be grammatically 
incorrect, if you were to take the sentence as it is ; hence this text is construed* 
to intend three alternatives, namely, that “ either the mother, or the father, or 
both the mother and the father, give, *’ 

Yajnavalkya describesian adopted son thus,^ — “ A Dattaka son is one whom 
his mother or father gives.” 

Baudhayana ordains, — “ Ho is called a Dattalca son who being given by his 
father and his mother or by either of the two, is received in the place of a child.”^ 
Another passage attributed^ to the same sage, declares, — “ Both parents alone 
have the power, for the connection to them is equal.” 

Vishnu declares, — “ The Dattaka son is the eighth, and he is his to whom 
he is given by both the mother and the father.”* 

Vasistha ordains — “ The second is the Dattaka son, whom his mother and 
his father give.’*7 

From these passages it appears that each parent has severally and indepen- 
dently of the other the power of making the gift of a son in adoption ^ but 
when both are alive and present their concurrence is necessary. 

But Vasishtlia^ and Baudhayana* premise the ceremonies of adoption with 
the following passage which lays down a special rule curtailing the mother’s 
power of gift, — “A son produced from the virile seed and uterine blood is an 
effect whereof the mother and the father are the cause ,• the mother and the 
father, therefore, are competent to give, sell, or abandon him. But lot not an 
only son bo give»or accepted, for he is to continue the line of the ancestors. 
But a woman shall neither give nor accept a son, except with the assent of her 
husband.” 

This passage raises two questions, namely, first, as to the relative power of 

> Mann IX, 168. 6 Vishnu, XV, 18-19. 

» Dat-Mim. IV, 16. » Vasislitha, XVII, 28-29. 

■ Ydjnavalkya II, 131. * Vosishtha XV, 1-6: Pat. Mim. IV, 14 j V, 31, 

4 Handhayana II, 2, 3, 20. 9 Baudhayana-rarisishta, VII, 5, 2-6. 

* Dattaka-Mimausa iV, 14. 
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the father and the mother when both are alive, arid second, as to the cjapacity of 
a widowed mother to give a son in adoption. Let ns see how the commentators 
have dealt with these questions, upon the above passages of law, bearing upon 
them. 

Conini6ntatorS. — ^But before considering the views of the commentators,* 
it is necessary to observe that an adoption should be looked at from two differ- 
ent points of view, first, the ancient view according to which it was the transfer 
of jpa^Wa or paternal property over a child; and second, the modem 

view, namely, the Bevergbnee of connection with the natural relations, and the 
cessation of the rights, duties and obligations both temporal and spiritual, spring- 
ing from relationship, and strengthening its ties, with which the ancient law 
has been modified and softened. According to the ancient usage, the father 
alone would undoubtedly have the right to transfer his dominion by gift, and 
the mother would have no such right. But the sages have, by recognizing the 
mother’s right to make a gift in adoption has given a different character to the 
institution ; though her dependent position requires that slie must not act in 
this matter, independently of her husband. On the other hand, the law as it 
stands at present does not at all recognize that kind of dominion which a father 
could formerly exercise over his children, and a gift in adoption must now be 
taken in a figurative sense, in the same way as the gift of a damsel in marriage 
is understood by some commentators. The principle upon which the father’s 
right of gift, independently of the mother, was founded has ceased to exist ; 
there is therefore no reason for supporting the position that a father may even 
at the present day, give a son in adoption without the consent and against the 
will of the mother, so as to sever the connection of the son with her and her 
relations. The commentators who were approaching towards the modem view, 
appear to take a middle course as will presently appear. 

In order to properly understand the subject, you must bear in mind throe 
things : — first, the father’s patria potestas ; second, the natural rights of both 
parents, according to which both of them have a joint interest in their child ; 
third, the life-long state of pupilage of women. The first doctrine cannot now 
bo acted upon, the third also has ceased to be law, excepting the provision in 
the Court of Wards Act according to which females, as a general rule, are deemed 
to be disqualified for managing large estates, which may be regarded as a tradi- 
tional relic of the ancient law. 

Blitdkshar^. — ^While explaining Yajnavalkya’s definition^ of a Battaka 
son, the Mitakshara says,* — “ He, who is given by his mother with her husband’s 
consent, while her husband is absent, (or incapable though present,) or (with- 
out his assent) after her husband’s decease, or who is given by his father, or by 


‘ NLVULk.B\iara, 1, 11, 
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both, being of the same class with the person to whom he is given, becomes his 
given son.” The words in parenthesis are the gloss of Balambhatta. Then 
the author of the Mitakshara cites the above text of Mann and observes, — ‘‘ By 
specifying distress, it is intimated, that the son should not be given unless there 
be dis tress. 1 

The author of the Viramitrodaya* says,— “ He, whom the mother with her 
husband’s assent, or the fatlier gives to another, becomes his adopted son,” and 
then quoting the text of Manu, observes, — “By specifying ‘at a time of dis- 
tress,’ it is indicated that the giver incurs sin in the absence of distress : the 
mother and the father may give either separately or jointly.” 

Vyavahdra-Mayukha. — Refening to the above text of Manu, describing 
a Dattaka son, Nilakantha observes,® — “ From the particle ‘ or ’ (^TT in tlio pas- 
sage “ the mother or the father give ”) it appears that in default of the mother 
the father alone may give ; and in default of the fatlier, the mother alone ; but 
if both are in existence, then even both : this, Madana (says).” 

Vayayantf. — In his commentary on the Institutes of Vishnu, Handa Pan- 
dita says as follows : — The question. By whom is the gift to be made ? is thus 
answered, “He again, is his (to whom) he is given by both the parents,”* i. e., 
the Dattaka son becomes his to whom he is given by both the father and the 
mother, because Vasishtha ordains, — “Both the mother and the father aro 
competent to give &c.” The mother alone is also competent to give with tho 
assent of her husband, because it is ordained by the same sago that, — “ A woman 
shall neither give nor accept a son except with the assent of her husband.’* 
Similarly, the father alone is competent to give, because Manu declares, — “ The 
son whom the mother or the father may give in distress &c.” 

Dattaka-Mlmdnsd. — We have already seen that Handa Pandita does not 
recognize the right of women to adopt : according to him a woman can only act 
as an agent of her husband during his lifetime, and in such character may take 
a boy in adoption with his express permission ; but a widow cannot adopt at all. 
As to a woman’s power of gift of her son in adoption, he argues in the same 
strain, but is compelled by tho overwhelming authority of the sages, to make 
some concession in favour of females. Ho cites the following text of Saunaka, — 
“ By one, having an only son, {eJea-puttrena) tho gift of a son should not be 
made ; by one having maiiyv^oiis (hahu-puttrena) tho gift of a son should anxiously 
be made ; and he opens the subject of women’s power of making tlie gift of a 
son in adoption by the following observation,® — “ Since the masculine gender 
is used in the compound word ‘ by one having many sons’ (bahu-puttrena)' the 

* Mitakshara, 1, 11, 10. * Viramitrodaya ; page 115. 

* Vyavabdra-mayukha p. 50. (Maudlik’s Bdition) ; see original, p. 39. 

* 'Viehuu, XY, 19. • Dat. Mim. -4, !• ^ Dat.-Mim. 4, 9. Compare with 1, 15. 



272 


WHO MAY aiTE IN ADOPTION. 


gift of a son, by a woman is prohibited”; and in support of this position he 
refers to the absence of independence in women, ordained by Vasishtha in the 
passage “ Let not a woman either give or accept a son.” But he admits that 
a woman also is competent to give a son with the husband’s assent, because 
Vasishtha adds “ except with the assent of her husband.”^ Ho meets the argu- 
ment, based upon the texts of Manu and Ydjnavalkya, that the father and the 
mother have equal right in this respect, by saying that what is predicated of 
the mother in these passages must bo taken to bo subject to the assent of her 
husband.* ^ 

It should be remembered that while dealing with a woman’s power of adop- 
tion, Nanda Pandita maintains^ upon the authority of that very text of Vasish- 
tha that a widow cannot adopt at all on account of the impossibility of the 
husband’s assent. The same argument would also apply to a widow’s right to 
give. But he obviates it and maintains the right of widowed mothers to givo 
their sons in adoption during a season of distress,* upon the gi*ounds, that the 
assent must be presumed inasmuch as there is a vedih instance indicating the 
legality of such gift, and that the right to give is independently and severally 
predicated of the father and of the mother, in many texts of the sages.^ 

The author then propounds that the husband, singly even and independent 
of his wife, is competent to give a son ; because, says he, in several passages of 
law the father is mentioned singly and unassociated with the mother ; and ho 
further assigns some fanciful reasons for supporting that position,^ I may 
mention here that having regard to the context this proposition may bo taken 
to refer to a Avidower. 

But he admits, referring to the passages of Manu, Baudhayana, Vasishtha 
and Y^jnavalkya, that three positions are intended to be laid down : — first, the 
competency of both parents united, is the principal ; second, tliat of the father 
alone independently of the mother, is the mediocre; and third, that of the 
mother, depending as it does on the assent of her husband, is the inferior alter- 
native.® 

In this connection should be taken into consideration the following 
observation made by Nanda Pandita while explaining, a part of Saunaka’s 
passage dealing with the ritual of adoption, which runs a^ follows: — “Tho 
giver, being capable of the gift, should give to htm &c”;7 Nanda Pandita 
says, — “ The capacity to give, consists in having a plurality of sous, and in the 
assent of the wife,^'^ 


» 4, 10. 
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This passage at any rate shows that if both tho father and the mother are 
alive, then for the religions gift of a son, by the father, it is absolutely neces- 
sary that the mother^s assent should be taken. 

Jaganndtha considers the gift of a son from two aspects of view, namely, 
tho gift as transferring the dominion, and the gift for adoption. As regai'ds 
the gift for adoption, he is of opinion that, if both the father and tho mother 
are alive, they must join in making the gift ; but if the wife is dead, tho husband 
alone may make the gift, and if the husband is dead, the widow may make 
tho gift if the deceased husband gave his assent. ^ But the learned author goes 
on to observe that the husband alone may make the ^ft of a son, without con- 
sulting his wife, so as to transfer the parental dominion ; but his donation cannot 
annul the right of his wife over the son : a gift of a son by the father alone, 
Cannot annul the right of the son’s mother ; such a gift may generate the domi- 
nion of the donee over tho son, but he cannot be the donee’s adopted son in 
the absence of the son’s mother’s consent, whose rights over tho son cannot be 
annulled by the donation of her husband alone. The author is of opinion 
that the donee must take the assent of tfie boy’s mother to the gift, if he wishes 
to take the boy for adoption.* 

The Dattaka-Ghandrikd does not enter into a detailed discussion of tho 
relative rights of the father and tho mother to make the gift of a son in adop- 
tion, — ^but the following observations are made with respect to the right of 
females to give their son in adoption. — But, by a woman, the gift may bo 
made with her husband’s sanction, if he be alive ; or even without ib^ if ho bo 
dead, or remotely absent, or retired from the world. Accordingly Vasishtha 
ordains, — ‘ Let not a woman, either give or receive a son, except with the assent 
of her husband.’ Now, if there be no prohibition oven, there is assent ; on 
account of the maxim, — ‘ The intention of another is sanctioned, if not prohi- 
bited.’ Gift (by a woman) independently (of tho husband) is laid down by 
Yajnavalkya, — ‘He, whom his father or mother gives, is the Dattaka son,’ 
likewise (by Manu in describing the deserted sou,^) — ‘ Deserted by the father 
and the mother or by either of them.”^ 

The father’s power and the assent of the mother.— The conclusion 
following from tlffe above authorities, is, that when both tho parents are alive 
their concurrence is necessary in tho religious if not also in the legal point of view. 
When the father makes the gift, the assent of the mother may be presumed, at any 
rate, an active opposition on the part of the wife to her husband’s action cannot 
bo expected, and is not found to have arisen in any ca&o. Tho same reasons 

• Colebrooke’s Digest, Book V, verse, 272 ; Vol. IF, 387. (Madras Edition.) 

• Colobrooke’s Digest, Book V, verso 273 ; Vol. II, page 388, (Madras Edition.) 

• Mann IX, 171. ^ Dat. Cliand. 1, 31-32. 
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■which iudaco the father to make tlie gift of a son, would, together with her hus- 
band’s authority, sway the mother to acquiesce in lior husband’s action. Henco 
the absence of express assent of the mother cannot invalidate an adoption when 
the father alone makes the gift, such assent may always be presumed. 

But the question assumes a different shape, if the moilier does actively 
oppose tlio gift of her son, proposed or made by her husband alone, against her 
will. Under the present state of law, Hindu wives are not subject to their 
husband’s control in the same degree, as we find them according to the strict 
rules of the Hindu law. Cases of disagreement between Hindu husbands and 
wives are not now unheard of, owing to the changes brought about by the dis- 
semination of Western ideas in Hindu society, in wdiich the husbands may 
appear to be at fault. Suppose, a poor man marries a rich person’s daughter, 
and consents to live in his father-in-law’s house with his wife, as what is popu- 
larly named a Gliar-jdmdi^ or “a domesticated son-in-law” as ho is sometimes 
facetiously called ; ho lives in that way for some years, gets some children, and 
subsequently falls into disagreement, leaves his father-in-law’s house, and 
actuated by sheer animosity negotiates for giving in adoption a son of his, 
against the will of his wife and the father-in-law wlio has all along been main- 
taining the man and his family, and rvho very dearly loves the particular child. 
Suppose again, tliat a husband of two wives, has only one son by one of them, 
and sevei’al sons by the other, and the former wife incurs his severe displeasure, 
and in consequence he proposes to deprive her of licr only son by giving him 
away in adoption, against her will. How, if there be acfcivc opposition by the 
mother, then the question arises, is the father permitted by the Hindu law to 
perpetrate the iniquity ? 

The question must be answered in the negative as well according to tho 
principles of equity and justice, as according to the true construction of Hindu 
law. It should be borne in mind that the commentaries were composed when 
slavery which is recognized by Hindu laAV, was in force ; and that the Hindu law 
of personal status has to a certain extent been modified by the law abolishing 
slavery in India. A Hindu father can no longer claim to possess dominion over 
his children, which he could transfer to another person agreeably to the provi- 
sions of Hindu law. It should further be observed that the tran^^fer of dominion, 
though it might confer upon the transferee full power over the person of the 
son and reduce him to the position of a slave, dfd not extinguish tho son’s 
natural relationship with the parents, nor cut off the religious ties with which 
he was connected with his ancestors. Wo have seen that all the commentators 
agree in laying down the principal alternative to be the concurrence of both 
parents in making the gift when both are alive and present, but some think it to 
be absolutely necessary for a valid gift ; others may bo taken to consider it requisite 
in a religious point of view ; while the rest, to regard it as simply desirable. 
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But it should bo remembered that tho father’s right of giving a son, indepen- 
dently of that son’s mother, is rested by Jaganmvtha, on tho ancient theory of 
his patria potestas. That learned author’s view, that the mother’s assent is 
absolutely necessary for the purpose of a valid gift in adoption, appears to bo 
the most reasonable one, seeing that the elfect of such gift is to sever the 
natural connection with the mother both for tempoi’al and religious purposes. 
The Dattaka-Mimansa appears to maintain tliat for religious purposes, the 
assent of the wife is requisite to enable the husband to make a gift of their 
son in adoption. The distinction which is founded on the nature of the father’s 
predominant right based upon tho patria poieMas seems to be now obsolete, and 
the validity of an adoption is determined by spiritual rather than tempo- 
ral considerations.”^ The proper vicAV to take, therefore, seems to be that 
the father alone is incompetent to give when tins mother is opposed to it, 
and that such gift is not void but voidable only at tho instance of the 
mother. « 

It should be observed that there is no analogy between the adoption of a 
son by the husband alone, and tho gift o? a son by him, without tho consent of 
the wife. A husband may have a son apart from one of his wives, and is also 
competent alone to adopt a son who is to continue his lineage and to take his 
inheritance. But tho gift of a son aJfects the son’s mother, and has the effect 
of cutting off the tics between the mother and tho son. The one is positively 
injurious, while the other is a perfectly harmless transaction, so far as the wife 
is concerned. 

The question has not as yet arisen in any case, but Mr. Mayne observes, — 
“ It is quite settled that the father alone has absolute authority to dispose of 
his son in adoption, even without the consent of his wife, though her consent 
is generally sought and obtained.’*^ The learned author’s conclusion is based 
upon what is stated on this subject in the coinraentaries, referred to above, and 
upon two cases which, though not bearing on the point, may justify air inference 
to that effect. In one case^ it was held that the husband alone may adopt 
without the consent of the wife. In the other^ a widow adopted a son on an 
express agreement by tho natural father of the hoy, before she accepted him in 
adoption that sltC should remain entitled to her husb*aiid’s estate for her life, sub- 
ject to the hoy’s niaintenp^co and so forth ; and tlic question was, whether tho 
natural father’s agi'cemont was binding upon the adopted son ? The coui’t held 
that it was, and in support of tliat view, made the following observation, 

* 8ri Virada Fralapa Raghunada Deo v. Sri Brojo Kukoro Fatta DeOy I. L. B., 1 Mad, 
60 (82.) 

* Mayne’s Hindu Law and Usage, § 120. 

* Alanh Manjari v. Fahir Chand SarkaVy 5 Bcng. Select Reports, 418 (35G.) 

* Chitko Raghundth Rdjddikah v. Jdnakiy 11, Bom. H. 0. Reports, 109 (202.) 
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“ Besides, it is a fallacy to suppose that, for the purpose of giving in adoption, 
the power of a father is only co-ex.tensive with the pow'er of a guardian. In 
the eye of Hindu Law, when a man gives his son in adoption, he would seem 
to exercise a power, more like tlie power of an absolute proprietor than that of 
a guardian.” This is quite true, but has not the law curtailed that power in 
all other lespects ? If that be so, then an adoption also cannot now be viewed 
in its old aspect. 

Gift by the mother. — The parental property in a child being common to 
both the father and the mother, the right of making a gift of the child must vest 
in both, therefore one camiot give without the consent of the other. According 
to the ancient law, however, the father had, in addition to the natural right, the 
patria potesias^ and the mother’s status was similar to that of a minor wanting 
discretion; hence the father could exercise the right of gift independently of 
the mother, who could not exercise such right unless her want of discretion were 
supplied by the assent of her husband: this appears to be the substance of 
Vasishtha’s text. In any view of the law, the wife is competent to give her 
son in adoption, when her husband is alive and capable of giving his consent, 
only with his assent. 

But if the husband is dead or permanently absent or has renounced the world, 
or lost his reason, without giving his assent, then, according to the strict rule pro- 
pounded by Vasishtha, the wife would be incompetent to give her son in adoption. 
The condition of the husband’s assent, however, is not so strictly construed 
with respect to the gift, as with respect to the acceptance, of a son in adoption. 
The reason is obvious, for the power of giving her son in adoption which is an 
advancement of the child, may be safely entrusted to the mother who would be in- 
duced to part with her son only in distressed circumstances. The commentators 
concede this power, as we have already seen, because other sages recognize the 
independent right of the mother to give ; and they explain away the necessity 
of the husband’s assent as propounded by Vasishtha, by saying that it may bo 
presumed ; in fact they limit the operation of that text to the case when the 
husband is alive and present and is capable of giving his assent. But this must 
necessarily be the rale independent of that text when the child belongs to both 
parents who must therefore join in making the gift. It may ie observed hero 
that Vasishtha does, at first, recognize the equal capacity of both parents, 
and tlien adds the rule that a woman should not give except with her husband’s 
assent. Now, according to the rule of construction adopted by Sanskrit com- 
mentators, the second rule may be taken as laid down either by way of exception 
or by way of recommendation ; and the commentators 

who maintain tlie widowed mother’s power of giving a son without her hus- 
band’s consent, take the latter view. It is now settled that if the husband be 
dead or permanently absent or incapable of giving his consent, the wife alone is 
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competont to give her son without the husband’s express assent.^ Accordingly 
it has been hold that when the father is insane and unable to give his consent, 
the mother alone can give her son in adoption.* 

Although acceptance and gift in adoption by a woman are not placed on the 
same level, and the express permission of her husband is not considered neces- 
sary to validate a gift in adoption by a widow of their son, yet a woman is 
supposed to act even in giving as a delegate of her husband, and is held to be 
incompetent to give her son in adoption against the will of her deceased hus- 
band, expressed or implied, or gathered from the circumstances of the case.* 
Similarly, it is held that a mother cannot give her only son in adoption even 
as a DvyimusJiydyana without express authority previously obtained from her 
deceased husband,^ as such gift would be injurious to the spiritual interests of 
her deceased husband.^ 

It should be observed that the Dattaka-Mimansa and the Dattaka Chan- 
drika maintain the capacity of a widow to give her son in adoption, not so 
much upon the presumed assent of the husband, as upon her independent right 
to give, recognized by Manu and other sa^es. Jagannatlia, however, maintains 
that the husband’s assent is absolutely necessary for a gift by the wife, and his 
authority is greatly respected by the Southern Schools. Accordingly the prin- 
ciple of the widow’s dependence has been invoked in Madi*as as a means of 
conti'olling her power to give in adoption, and it was ruled that in the absence of 
express assent from the husband, a mother may give her younger son in adop- 
tion with the consent of his kinsmen,^ 

Distress. — Manu*^ and Katyayana* ordain that a son . should be given during 
a season of distress such as famine. This docs not appear to be a rule of law, 
but a mei’e statement of what actually takes place in the usual course of things. 
Except when the giver and adopter are near relations, liono but persons in needy 
and indigent circumstances are found disposed to part with their sons by giving 
them in adoption. It is universally admitted that a gift in adoption is perfectly 
valid though made otherwise than under pressure of want; the giver only be- 
comes guilty of sin by reason of transgressing the above rule.® By some, a 

I Tarini Charafi^v, Sarada Sundari Daisi, 11 W. R., 408 ; 3 B. L. R., A. 0. J., 145 ; MhaH- 
sdbai y. Vithola 7 Bom. II. C. R.^ App. 26. 

* Hurrasoondree Dasite, v. Chundermoney Daasee Sevostre’s Reports, 938. 

• Bangubai v. Bhagirthihai^ I. L. R., 2 Bom., 377. 

^ Dehee Dial v. Eurhor Smg, 4 Beng. Sel. Bep., 320. 

* Lctkshmdppd v. Bdmdvd^ 12 Bom. H. G. R., 364 : Somasekhara Raja v. Subhadra 
1. L. R., 6 Bom., 524. 

• Arnachettum Fillaj y. Jyasamj PiWay, 1 Mad S. D. A. B., 154. 

» Manu IX, 168. 

^ Dattaka-Mim., 4, 19. * Dat. Mim. 4, 20; Mit^kahara, 1, II, 10; 
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strained interpretation is put upon the expression “ during distress ” by making 
it refer to the adopter’s distress consisting in liis want of male issue. ^ 

The injunction that the gift of a son is proper in a religious point of view 
when made during a season of distress, should bo borne in mind to understand 
the character of some other rules which I shall discuss later on. Katyayana 
ordains, — “But during a season of distress, the gift or sale even, should be made 
(TO); otherwise, he must not attempt the same : this is the injunction of holy 
institutes.”* Suppose that a widow with her only son has no means of subsis- 
tence, but a man is willing to take the son in adoption, and there is no other 
alteimativc for the boy than either death by starvation or gift in adoption, then 
is the Hindu law to be construed to prevent the widowed mother from giving 
the son in adoption ? 

Parents only have power to give, they cannot delegate it.— According 

to ancient law a man could exercise •potedas not only over all his children 
but also over all his agnatic descendants ; and if gift in adoption were taken to 
be an act in the exercise of that power, then the paternal grandfather also 
could make a valid gift of his son’s son in adoption. But a gift in adoption can 
no longer, as I have already told you, be viewed in that light : it must now bo 
regarded simply as the transfer of parental interest in the son, which may be 
made only by the parents and no other. Accordingly it has been held that 
when the father is dead and the mother living, she is the only person who can 
give in adoption, the Hindu law does not authoidze the paternal grandfather or 
any other person to give away a boy in adoption.^ 

In particular cases the advantages to the boy by the adoption may no doubt 
lead one to take a favourable view of the gift in adoption by the eldest brother 
who is represented in some passages of law as alike to the father, or by any 
other near relation ; and accordingly in one case in Madi*as it W'as held that the 
consent of a brother, as representing his deceased father, to the adoj)tioii of his 
brother was suflicient, the consent of the mother who did not attend being pre- 
sumed.* But this view was not taken in a similar Bengal case® in which the 
adoption was held to bo invalid. Such power is liable to very great abuse, and 
the above ruling is not approved,® 

A gift in adoption to be valid in law, therefore, must ber^made only by the 
natural father or mother of the son given, or by th^m both conjointly. They 
cannot jointly or severally delegate that authority to another person, so as to 

» Dat. Mim. 4, 21 ; Kullaka’s gloss on Mann IX, 168. 

* Dat. Mim. 4, 19. 

• Cellector of Surat v. Dhirsingji Waghhajij 10 Bom. H. C. R., 235. 

♦ Virapermal Pillay v. Narrain Pillayf 1 Strange’s Reports, 91. 

• Mt. Taratnonee Dihia v. Dev Narayun Rat, 3 Bengal Sel. Rep , 516 (387.) 

* MuUaeawmy Naidu v. Lutchmeedevamma, Mad. S. D. A. R. 1852, p. 96. 



PARENTS ONLY HAVE POWER, CANNOT DELEGATE. 


279 


validate a ^ffc by him after they are both deceased. Hence, a gift in adoption 
by the brother of the adopted after the decease of his father and mother, though 
made with the previous assent of his father, was lield to be invalid.^^ Gift in 
adoption is attended with such serious consequences on the prospects of the boy 
given, that the power cannot be safely entrusted to any other than tlio parents. 
And as no gift is complete until the thing be actually delivered, the discretion 
which the parents alone may exercise in the matter can be evidenced only by the 
actual gift; the previous expression of consent is merely a promise to give 
which is liable to bo revoked at any time, and is quite ineffectual in law.® 
Hence the law declines to sanction the delegation of th6 power by the parents to 
another person to bo exercised after their death. 

It should be observed that all that the law requires is that the secular act 
of gift should be completed by the father or mother, but tlie physical act of 
giving the child in the religious ceremony of adoption may be vicariously per- 
fonned by a delegate. Accordingly when the father died after making the gift, 
and the ceremonial giving was done by a brother of the adoptee, the adoption was 
held to be valid.^ So also where a mothei? allowed her son to bo adopted, bnt did 
not herself attend at the adoption ceremonies to give him in adoption, but com- 
missioned her uncle to give the boy on her behalf, it was held that the adoption 
was not on that account invalid.^ 

Assent of the son. — There aro some texts from which it may bo argued 
that the assent of the son given is necessary for a valid gift in adoption ; thus 
Katyayaua ordains, — A wife, or a son, or the whole of a man’s estate, shall not 
be given away or sold without the assent of the persons interested ; ho must 
keep them himself : but in extreme necessity, ho may give or sell them ; otlior- 
wise, he must attempt no such thing; this has been settled in codes of law.”® 
But as sous aro given in adoption when infants and incapable of giving or with- 
holding assent, and as adoptions are always beneficial to the adoptee, the question 
as to the validity of adoption being affected by want of the son’s consent has never 
been raised nor is likely to arise. Besides, when the unrestricted power of 
parents to give in adoption is recognized by all the other sages, the rulo pro- 
pounded by Katyayana should properly be construed to bo one of moral obliga- 
tion only. But i^the boy is suflSciently old to have intelligence and a will of 
his own, and is opposed to his severance from his natural family, then it 
is not likely that the adopter would bo disjiosed to adopt him, and it is doubtful 
whether the courts will maintain the validity of an adoption if it is impeached 

* Bashetiia'ppa Bin BasUngappa v- Sliivlingappa Bin Ballappa, 10 Bom. H. C. E., 268. 

* Oourhulldb v. Jugematpersaud Mitter, Macn. Cons. H. L., 217. 

* Venlcata v, Suhhadray I. L, E., 7 Mad., 548. • 

* Vijiarangam v. Lakshumany 8 Bom. H. C. R., O. C. J., 244. 

* Golebrooko’s Digest Book II, Oh. IV, Sect. 1, Verse 7. 
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by the adoptee himself. The assent of the boy (or man) may be considered 
necessary in Bombay^ where even a married man may be given in adoption.* 

Assent of relatives. — The ceremonial of adoption requires that the kins- 
men should be invited,® and the object of the invitation is explained to be that 
they may witness the adoption.* But in another placed Nanda Pandita puts a 
different interpretation upon it : he maintains that the forefathers of the adop- 
tive mother only, become the maternal grandsires of the adopted son,® and he 
refutes the position advanced by Hemadri, namely, that the adopted son must 
offer funeral oblations to his natural maternal ancestors, — ^by relying upon Mann’s 
textj'J' — “ Of him, who has given away his son, the obsequies fail ” ; and by 
arguing that the maternal grandsires are also parties to the gift by reason of 
their affording assent to the same, as appears from the passage, — “ having con- 
vened his kindred.”® The conclusion is not open to objection if the promises be 
true. But what will be the consequences if the maternal grandfather of the 
boy expressly dissents from the gift ? Then it must be admitted that neither 
his right to the religious services from the boy, nor his natural relationship with 
him, will be affected by the gift in adoption, made without his consent. The 
commentators are not agreed on this point, as appears from the discussion itself ; 
the adoption, however, would be valid even without such consent though not a 
perfect one as regards the adoptive mother. This was one of the reasons for 
which it was held until recently that an adopted son is not entitled to inherit 
from his adoptive motlier’s relations. 

!N'anda Pandita’s argument, however, seems to be defective; for if the 
father’s gift cuts off the connection of the son with his natural paternal grand- 
sires, the same result would follow from the mother’s gpft. If the assent of the 
paternal grandsires is not necessary, then why should that of the maternal 
grandfather be requisite. The correct view appears to be that the gift by both 
parents or by either of them has the effect of extinguishing the natural connec- 
tion for all legal purposes, excepting marriage. The existence and the conse- 
quent consanguineal connection of a child are due to the joint action of the 
parents who in the eye of Hindu law, form one person ; they have therefore 
jointly as well as severally the power of putting an end to that connection, and 
the law recognises such power. Hence it would appear thd?t the consent of 
relatives is not at all necessary for the validity of the gift of a son by the 
parents. 



^ Steele’s Law and Caatoms, 385. 

• Nathaji Krishnaji v. Hari Jcigojif 8 Bom. H. 0. R., A. C., 67 ; Lakshmappa v. Ramava, 
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Assent of the Kingf. — All the sages that deal with the ceremonies of 
adoption provide that notice of the adoption should he given to the king.^ From 
■ which it may be inferred that assent of the Government is also necessary. It 
should be borne in mind that in India most of the oflSces under the Hindu kings 
were hereditary, and it is not unlikely that an officer intending to continue his 
lineage by adoption must obtain the sanction of the king, so that the son 
adopted by him might be recognized by the king as his successor in the office 
whereupon the prestige of the family depended. Accordingly tho Poona castes 
informed Mr. Steele that the consent of the Sircar wUvS necessary to adoptions 
by Wuttundars.® The Dattaka-Mimansa says that thefword ‘ king’ in the above 
passages signifies tho lord of the village,^ apparently with a view that the object 
of inviting, or giving notice to, the king’s representative in the village, is to give 
publicity to the transaction. The assent of the king, however, has never been 
thought essential for the validity either of the gift or of the acceptance of a son 
in adoption. ^ 

Can an adopted son be given away in adoption.— It is therefore clear 
that tho father and the mother only are ^lompetent jointly or severally to give 
away their son in adoption, and that the assent of any other person is not 
necessary. How, the question naturally suggests itself, can the adoptive parents 
give away the adopted son in adoption ? If adoption at tho present day were 
viewed, in the light of the ancient potestas, as a transfer of dominion over 
the son, then undoubtedly the adoptive father after having acquired that domi- 
nion, could transfer the same to some other person, just in tho same way as he 
can transfer any other chattel. But I have already told you that adoptions can 
no longer be looked upon in that aspect ; a gift in adoption must now be consider- 
ed to be a transfer of such rights as tho natural parents with their relations may 
legally and religiously have over their real son, so as to vest them all in the adop- 
tive parents and their relations. Vasislitha and Baudhayaua expressly predicate, 
of the natural parents, the competency to give their son in adoption, and set forth 
the ground upon which the power is founded. And if you construe tho texts 
of other sages, declaring that the father or the mother may give their son in 
adoption, according to tho well-knowm canon of construction which says that 
tho words in a precept are to be taken in their primary and not secondary senses^ 
then you arrive at the same result ; for the words “ father,” “ mother ” and 
“ son ” in those passages must be taken in their primary sense of natural parents 
and real legitimate son^ respectively; there is, therefore, nr) authority in Hindu 
law for supporting the vilidity of the gift in adoption of an adopted son by tho 
adoptive parents. 

Equity also is opposed to such gift by the adoptive parents ; for, the natural 

* Dat. Mim. V, 4, 31 and 42. * Steele’s Law and Cnstoms, 183. 

• Dat. Mim. V, 6-6. ♦ Dat. Mim. 6, 28. 6 Dat. Mim. 2, 40. 
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safeguards of love and affection, which may be relied upon in the case of the 
real parents for presuming that the power of giving in adoption will be exercised 
for the benefit of the son, are wanting in the adoptive parents, who may some- 
times be rather desirous of getting rid of the adopted son, especially when a son 
is born to them. 

For these reasons the gift in adoption of an adopted son, appears to be un- 
authorised. 

Gift of the first-bom, or youngest, or one of two, or an only, son. — 

There are certain passages of law and sacred literature, which expressly or 
impliedly intimate that a man should not give his eldest or youngest or an only 
son in adoption, nor should one having only two sons, part with either of them 
by giving him away. As to the gift of the youngest son, there is no Smriti text, 
but the Vedik story of Sunahsepha may be taken to indicate a prohibition ; for, it 
relates that Sunahsepha the second son was given, because the first son being 
dearest to the father, and the third and youngest beiiyj so to the mother, could 
not be given.^ The commentators say nothing about the youngest son. But 
Mr. Steele says that a youngest son ought not to be given in adoption ;* that 
appears to have been the view of some Pundit on caste questioned by him. We 
may, however, dismiss the case of the gift of the youngest son from further consi- 
deration, as it appears to be universally admitted that the gift of such son is 
not liable to any exception. As regards the others, there are passages of law, 
referred to by the commentators, which expressly or by implication prohibit the 
gift of them in adoption. And although it is now settled that the prohibitions 
relating to the gift of others than an only son are rules of mere moral obliga- 
tion, and not intended to invalidate an adoption, yet in order to understand the 
character of any one of these prohibitory rules, it is necessary to examine and dis- 
cuss all of them inasmuch as they appear to be founded on the self same principle, 
and to be of the same description, so that all of them must stand or fall to- 
gether. Let us, first of all, consider the passages of law bearing on this subject. 

Rishi texts on the gift of the first-bom, one of two, or an only, son.— 

With respect to the eldest son, Manu declares, — “ By the eldest son, as soon as 
born, a man becomes the father of male issue, and discharges his debt to his 
piiris or progenitors. That son alone, by whoso birth he discharges his debt (to 
his forefathers,) and through whom he attains immo^;;tality was begotten from a 
sense of duty. Let the first-bom support his younger brothers ; and let them 
behave to the eldest, according to law, as children (should behave) to their 
father. The first-bom, (if virtuous,) exalts the family, or, (if vicious,) destroys 
it : the first-bom, is in this world the most respectable ; and the good never treat 
him with disdain.’*® 


» See Lecture V, Bu^a, page 181. • Steele’s L. & C., 46 and 183. • Manu, IX, 106-109. 
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From this passage it follows by necessary implication that a father is in- 
competent in a religious point of view, to give away his first-bom son in 
adoption. For, it is by means of the first-born son, tliat he discharges the obli- 
gation to his progenitors which attached to him from his birth, ^ and it would be 
allowing him to cheat the ancestors, if he were permitted to give away that son 
over whom he cannot be said to have farther control so as to sever his connec- 
tion with the ancestors, continuation of whose lineage was the debt discharged 
by means of that son. In a religious point of view, the argument is undoubt- 
edly very strong against the gift of the first-bom son. There is, however, no 
express passage of law prohibiting the gift of the 'first-bom, excepting one 
cited by a recent writer* without mentioning the author, namely, Ef 
‘‘ The first-born son shall (or should) not be given.” 

As to the gift of the only son Vasishtha and Baudh^yana ordain, — “ A 
son produced by the virile seed and the uterine blood is an clfect whereof the 
mother and the father aye the cause; the mother and the father therefore are 
competent to give, sell or abandon him : but an only son shall (or should) not be 
given nor accepted for he is to continue fho line of the ancestors : a woman shall 
(or should) not give or accept a son except with the assent of her husband. 

Leaving out of consideration the italicized words which relate to the accep- 
tance of a son in adoption, . and which contain a mle not relevant to the present 
enquiry, you will find on examining the above passage that it contains throe 
rules bearing on the subject : (1) the unqualified power of the parents to give all 
their sons without any distinction, for the principle assigned for the recognition 
of the power applies to all sons alike without any distinction; (2) the prohibition 
of the gift of an only son, for which a reason has been assigned ; (3) the prohibi- 
tion of the gift by a woman without her husband's consent, apparently based 
upon the ground of woman’s want of independent discretion : you should observe 
that the latter two prohibiting rules ai‘e in opposition to the general aflirraative 
rule first laid down. Wo have already seen that the third rule which qualifies 
women’s capacity to give has not been construed to be one of strict legal obli- 
gation, and we may leave it aside as it is not relevant to our present subject. 
The second rule which forbids the gift of an only son deserves especial attention 
in the present ccfinection. I may tell yon here that, according to the well-known 
method followed by Sanskrit commentators in construing two rales connected 
like the first and the second rule laid down in the above passage, the second rule 
may be interpreted in two ways, namely, either as forming an absolute and 
imperative exception to the first, or as one incapable of curtailing and controlling 
the operation of the first and general rule which is equally authoritative with it, 

* Lecture V, Supra, page 206, 

* Author of the Dattaka-Didhiti ; see Pundit Bharat G. Siromani’s Dattaka-Siroxuani, 
page 128. 



284 


WHO MAY BE GIVEN IN ADOPTION. 


but intended merely as a recommendation on religions ground ; in the woi*ds of 
the Sanskrit commentators, either as a o.r as a I you should 

further bear in mind that the above precept prohibiting the gift of an only son, 
sets forth the reason for the rule. 

With respect to the gift of an only son and one of two sons, Saundka says, 

By no man having an only son, should the gift of the son he ever 

made ; by a man having three or more sons should the gift of a 

son he carefuJly made^^ It should be observed that this passage does not ex- 
pressly prohibit the gift of a son by a person having two sons ; but such a 
prohibition may be inferred, because it forbids the gift of an only son, and per- 
mits the gift of a son by a person having WH three or more sons. You should 
bear in mind that in the Sanskrit language and grammar there are three num- 
bers, namely, singular, dual and plural, and that the word hahu W means the 
plural ; therefore the word hahu-puttrena in this text means “ by one 

having three or more sons ” and not “ by one having two or more sons.” It 
follows therefore from this text, by implication, that a man having only two sons 
is not permitted to give away one of them. I have used the word should in 
the above translation, because the word used in the original is Tcartavyam 
It is I think desirable to cite hero the original of the whole text; — 

Observations on the above passages. — For the purpose of considering 
tlie character of the above restrictions, it should be borne in mind that all the 
sages including Vasishtha and Baudhdyana, have, while describing the twelve 
kinds of sons, defined the sous given, bought and deserted to bo those given, 
sold and abandoned respectively by the parents. These definitions are founded 
upon the assumption of the absolute power of the parents to dispose of their sons 
in the three ways. Barring the general disapprobation of gifts of wives and sons, 
no other restriction relating to the exercise of the power is laid down by the 
sages other than Vasishtha and Baudhdyana who also admit the power of the 
parents in that behalf, but forbid its exercise [over an only son on religious 
ground. Now what wo have to consider is, whether this restriction is intended 
as merely recommendatory or as imperative The pre- 

cept says that an only son is not to be given, because he is to continue the line 
of the ancestors ; therefore according to the authoritative rule of construing the 
sacred law, propounded by Jaimini, this precept must be taken to be recommen- 
datory, since it sets forth the reason for the rule.* 

You must also arrive at the same conclusion if you examine the character 
of the precept by the applicability or otherwise of the doctrine of Factum valet 


^ Dat. Mim. 4, 1. 


* Lecture IV, Supra, page 152. 



niSHI TEXTS OH OIPT OP AH ONLY SON AND THE LIKE. 


285 


to the same. I have already discussed^ the principles npon which that doctrine 
rests, according to which the rule cannot but bo taken to be one of religious obli- 
gation only. For, if you once admit that the parents have property in their 
child, which they are competent to transfer by sale, gift and so forth, and then 
prohibit a transfer of such property having regard to an extraneous circum- 
stance, you simply lay down a rule of religious obligation, which cannot invali- 
date a transfer made in spite of it ; for the fact (or more properly, the nature 
of the thing, i. e., the pai*ent*al property, or the transfer of the same) cannot he 
altered by a hundind (such) texts.** It is a prohibition of the same kind as 
that forbidding the alienation by a man of his self-acquired property without 
the consent of his sons,* and that prohibiting the alienation of a man’s whole 
property.* The man transgressing the precept commits sin, but the validity 
of the transaction is not thereby affected. 

This view gains considerable support fi'om Saunaka’s text, in which two 
rules are laid down, namelyf (1) gift of an only son should not he 'inode (^^if^) 
(2) gift of a son should he made (^ITYi^y^) bjr a man having three sons. In the first 
place the word hartavyo'm indicates the rules to be I’ccommendatory, for I have 
already told you that according to the high authority of the founder of the 
Bengal School, the word kartavya in a precept shows that it prescribes a reli- 
gious and not a civil duty.^ The comparison of the two rules expi*essed in 
similar language, and connected wdth each other, proves the same thing. For 
you cannot hold the second rule to be of legal obligation, so as to compel a man 
having three sons to give one in adoption, then why should the first rule bo consi- 
dered to be of a different character : why should you compel a man to retain his 
only son to himself ? 

Besides, it should be specially observed that the above rule is laid down by 
these three sages while they are dealing with the religious ceremony of adop- 
tion, and giving prominence to the religious aspect of the institution, as distin- 
guished from its civil aspect. 

I ought to tell you here that the only ground upon which the precept or- 
dained by Vasishtha and Baudhayana may be argued to contain a or an 

imperative rule by way of an exception to the general rule relating to the 
capacity of the parents to give, is, that it prohibits not only the gift but also the 
acceptance of an only son. But it should be observed that if the gift of a thing 
is only prohibited, there is also an implied prohibition of its acceptance ; hence 
the express prohibition of acceptance does not alter the nature of thq rule which 
evidently affects the religious duty and prospects of the giver only. That is 
the view taken by most commentators who do not attach any importance to 
the words relating to acceptance. The utmost that can be said is, that it is not 

^ Lecture IV, pages 146 et seq, • Dayabhaga, II, 22 — 26. 

* Payabbaga II, 29 & 30. ♦ Lecture IV, page 162. 
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perfectly religions for the adopter to accept such a son^ and this view is enter- 
tained by a few commentators who, however, do not appear to think that the rule 
affects the civil aspect of the adoption of an only son. 

Let us see how the commentators have understood the above texts of the 
sages. However much they recommend the observance of the above rules, they 
appear to consider the rules to be of religious obligation only, and not as invali- 
dating an adoption made in contravention of them. The commentaries, however, 
seem to be misunderstood on this point, either in consequence of the vagueness 
of the rendering, or on account of mistranslation due to carelessness or made 
intentionally for the purpose of embodying the translator’s own view on the 
matter. With these remarks I now proceed to place before you, how the com- 
mentators deal with the above passages of law. 

Iffitdkshar^. — The authority of the Mitdkshara is universally respected 
throughout India, except in Bengal where it yields to the Dayabhaga in those 
points in which the latter lays down any different ^rule. The founder of the 
Bengal School, however, is entirely silent on the point under consideration, hence 
the rule contained in the Mitakshara on the present subject may be taken to be 
accepted as authoritative everywhere in India. It may also bo very reasonably 
argued from the omission on the part of Jiradtavahana, to take notice of the 
above texts of the sages, that he considered them to be of no value in a legal 
point of view. 

Referring to Manu’s text describing the adopted son, the Mitdkshara 
says^ : — 

By specifying distress, it is intimated, that the son should not he given 
unless there be distress. This prohibition regards the giver. 

Similarly, an only son should not he given. For Vasishtha ordains, — ‘Let 
no man give or accept an only son ’ 

“ Similarly, though more than one son exist, the first-born son should not he 
given ; for he chiefly fulfils the office of a son, as is shovm by the following text 
of Manu, — ‘ By the first-bom son, as soon as bom, a man becomes the father of 
male issue.’ ” 

Here there are three prohibitions expressed in the same words (na deyah 
and the next in order is connected with the preceding^ one by the word 
similarly (WWT)* showing that the three rules are of the same kind. Now, the 

1 These passages correspond to Colobrooke’s MitAkshara Ch. 1, Sect. 1, paragraphs 10, 11 
and 12. The original is as follows : — 

* 11^ » m I 6, 8, 23. 

■m-. ^ 
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first rule is undoubtedly one of moral obligation, for it expressly says that the 
prohibition regards the giver, and necessarily implies that it does not regard the 
taker, and therefore the gift is valid in law. It follows therefore that the 
second prohibition is also a rule of the same character as the first, for in no 
other respect can there he a similarity between them. And for the same reason, 
the third rule also must be of the same description. 

It should further bo observed that although Vasishtha's text prohibiting 
both the gift and the accej^tance of an only son is cited in support of the position 
that an only son should not be given^ the author of the Mitakshara does not 
allude to the prohibition of the acceptance. Ho musif therefore be taken to 
attach no importance to it, in other words, ho does not prohibit the acceptance 
of an only son in adoption. The rule of construing these commentaries is, that 
you are not to consider what rule may bo deduced from the passages of law 
cited in them, but you must confine your attention to the propositions which 
their authors themselves lay down, and for supporting which the passages are 
quoted. 

How these works are to be construdB, has been pointed out by the Judicial 
Committee, while considering the following passage of the Dayabhdga,* — ** But 
the wife must only enjoy her husband’s estate after his demise ; she is not 
entitled to make a gift, mortgage, or sale of it. Thus Katyayana says, — ‘ Let 
the childless widow, preserving unsullied the bed of her lord, and abiding with 
her venerable pi-otector, enjoy with modeiution the property until her death; 
Aiter her death let the heirs take it.’ ” 

As to the construction of this passage Sir Barnes Peacock observes,* — ^ 
They agree with the Chief Justice in the opinion which he expressed at p, 82, 
that neither the words ‘ preserving unsullied the bed of her lord,’ nor the words 
* and abiding Avith her venerable protector,’ import conditions involving a for- 
feiture of the widoAv’s vested estate ; but even if the words were more open to 
such a construction than they appear to be, their Lordships are of opinion that 
what they have to consider, is not so much what inference can be drawn from 
the words of KatyAyana’s text taken by itself, as what are the conclusions which 
the author of the Ddyabhdga has himself drawm from them. It is to that trea- 
tise that we must ^Dok for the authoritative exposition of the law which governs 
Lower Bengal, whilst on the other hand nothing is more certain than that, in 
dealing with the same ancient texts, the Hindu commentators have often drawn 
opposite conclusions.” 

Let us now see the force of the expression na deyah (if rendered into 
should not be given,” according to the Mit&kshari itself. I have already told 
you* that, whilst dealing with the topic of litigation called, Bevocation of Gift, 

* XI, I, 56. * Moniram Kolka v. Keri Kolitani, I. L. B., 5 Calo., 776 (785.) 

* Leotore lY, Supra, page 151. 
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the Mit4kshara divides gifts into four kinds, namely, deya (^) or what should 
be given, ct-deya or non-deya or what should not bo given, datta (iJTf) or 

what is legally given, and a-datta or mm-datta or what is deemed ungiven 

or invalid gift. One of the texts of Y^jnavalkya on that subject is as follows, — 
“ Property should bo given (deya) but not so as to put the family to distress, — 
except a wife or a son; but not the whole of the estate where there is issue 
living, nor what has been promised to another.” While commenting upon this 
text the Mitakshard^ says, — “ This is said with the intention that these should 
not he given (a-deyah)^ but not with the intention that there is absence of pro- 
perty ; for, property exists in a son, a wife, the whole of one’s estate, and what 
has been promised to another.” The things that are enumerated as not deya 
show that the gift is improper but not invalid. 

It should further be remarked, that regard being had to the language and 
the context of the Mitakshara, if you say that the first and the third rule, 
namely, those relating to the gift in distress and to the gift of the first-bom son 
are not imperative but merely preceptive, then you are bound to pronounce the 
second rule prohibiting the gift of an only son to bear the same character. 

Colebrooke has rendered the above passages of the Mitakshara in the 
following way, — 

10. By specifying distress, it is intimated, that the son should not bo 
given unless there be distress. This prohibition regards the giver (not the 
taker), 

11. So an only son must not be given (nor accepted). For Vasishtha or- 
dains “ Let no man give or accept an only son.” 

12. Nor, though a numerous progeny exist, should an eldest son bo 
given ; Ac. 

He has incorporated with the text the words in the parenthesis, from 
Balambhatta’s commentary. In his notes on paragi*aph 10, he cites the follow- 
ing gloss of Balambhatta, — “ If he gave away his son when in no distress, the 
blame attaches to him, not to the taker”; and in that on paragraph 11, tho 
following gloss of the same commentator’s, — “ nor should such a son (an only 
son) be accepted. The blame attaches both to tho giver and to tho taker, if 
they do so.” v 

The learned translator seems to have thought that this gloss justified him 
in rendering tho rule respecting the gift of an only son, in the way he has done. 
But with great deference to him, who is justly respected as the highest autho- 
rity on Hindu law, I may observe that his conclusion is not supported by the 
gloss of tho commentator, for all that Balambhatta says, is that blame attaches 
^th to the giver and to the taker, if they do so. He contemplates actual gift 

^ Sanskrit Mii&k8bar&, Bombay Edition of 1887, page 225. 
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and acceptance in adoption, which are not pronounced invalid, but the parties to it 
are only blamed : surely tliis is not sufficient to justify the inference that the adop- 
tion is invalid. It should be borne in mind that a transaction may be pei’fectly 
valid in law, however blameable, reprehensible or sinful it may bo represented. 

Pundits, however, understand the above passages of the Mitaksbara in the 
way r have pointed out.* 

Vajjayantl. — ^Nanda Pundita in this earlier work of his, in continuation 
of the portion already cited,* goes on to say thus : — “ in distress ” means, 
in famine and the like. The prohibition regards the giver, if the gift be made 
while there is no distress. Or,, the word ‘distress,' inay mean, the adopter's 
distress consisting in his want of male issue, because Atri says, — ‘ By a sonless 
man alone, a substitute of son, should always be made.’ But if the adopter has 
already a son, then the prohibition regards him alone (not the giver). 

“ An only son should not be given, because Vasishtha ordains, — ‘ Let an only 
son be neither given nor accepted.' 

“ Similarly, the first-born also (should not be given,) for there is an indi- 
cation to that effect, in the Vedik story of Sunahsepha, which says tliat the 
father refused to give the first-born son.* 

“ Excepting a fraternal nephew (who whether the first-bom or an only 
son may be given,) because it will bo shown that he bears the character of son 
to all the brothers.” 

The view of the law, taken in the above passages, appears to be the same 
as in the Mitakshara. 

DattSbka-Mini4ns&. — ^In his later work, Nanda Pandita discusses the subject 
in the following passages — 

1. “ Now in reply to the question, as to what kind of son shall (or should) 
be affiliated, Saunaka declares, — “ By no man having an only son, {eha-^puttrena,) 
should the gift of a son he ever made : by a man having three ov more sons, 
(bahu-puttrena,) the gift of a son should at a time of great anxiety, he madsy 
{kartavyam.y'^ 

2. “ He, who has only one son, is eka-puttrah, by him the gift of that son 
shall (or should) not be made : for, Vasishtha ordains, — ‘ But an only son, (one) 
shall (or should) E«itber give nor take.’ 

3- “ Since, the word ‘ ^ift,' in the text, means the causing of another person’s 

property by the previous extinction of one’s own property ; and since the cans- 
ing of another person’s property is impossible without that person’s acceptance ; 

» Mhdlfidba< v. Vithoha, 7 Bom. H. C. B., App., XXVI (XXX.) 

* Supra, p. 271. 

* Max Milllor’s Anciont Sanskrit Literature, page 413. 

^ Dattaka-AfimAnsA, IV, 1-8, and 18-20. 

* Lecture IV, page 152. 
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(it follows tliorcforo that tho author) censures also that {%. e., accept- 

ance) ; therefore, also a prohibition of acceptance is established by this very 
text. Accordingly Vasishtha says, — ‘But an only son, ono shall (or should) 
neither give nor accept.* 

4. “ Of this, he declares the reason, — ‘ For, he is to continue the line of 
the ancestors.’ By tlio declaration oi the continuation of the lineage being the 
object of the prohibition, is implied the of extinction of lineage, in the gift 
of an only son ; and this (sin) is incuiTcd oven by both tho giver and the acceptor. 
For, tho declai ati on follows both (the pi'ohibitions, namely, of gift and of accept- 
ance of an only son.) 

5. “ As for aiiothor text of Smriti, — ‘ Tn instruction, tho father has con- 
trol over his son and wive.s ; but he has no control over his son so as to sell 
or give him,* and tho text of Ydjnavalkya, — ‘ (Property drc.) should he given 
excepting a wife and a son ’ : these texts relate to an onl}^ son. 

6. “‘Ever* (in the text of Saunaka, means) in a time of calamity; 
accordingly, Narada says, — ‘ Tho sages declare that a deposit, a son, and a wife, 
the whole of a man’s estate when lie has issue living, and joint property are 
(a-deydni) what should not he given even by a man oppressed by .grievous cala- 
mities.’ This text also regards an only son, because it is to be taken to contain 
the same rule as is declared by Vasishtha and Saunaka. 

7. “Jn reply to tho question, — By whom then should a son he given, 
Saunaka says, by one who is hahu-putrah or a man having three or more sons. 

8. “ Tho prohibition (contained in tho first line of Saunaka’s text) being 
that ‘ by no man having an only son, should the gift of a son he ever made,’ — tl^o 
gift of a son, even by ono having two sons, could be made (being unaffected by 
that prohibition) ; it is for the pui'poso of prohibiting such gift, also by a man 
having two sons, that Saunaka has declared, — ‘ By a man having three or more 
sons should tho gift of a son he anxiously made’ — For, the speech of Santanu 
to BhisliTria, expresses, — “ Oh descendant of Kuru, ho, who has an* only son is, 
considered by rao, as one destitute of male issue. One, who has only oncj eyo, 
is, as one destitute of both ; for, should his only eye be lost, he would be 
absolutely blind.” 

18. “ Then also (i. c., when tho gift of a son may otherwise bo properly 

made) Saunaka declares tho occasion (for the gift), — ‘at a time of great 
anxiety,’ that is, in a season of distress ; (19) hence, tho meaning is, that a gift 
of a son (should be made) in a time of calamity only, not otherwise. Thus 
Katyayana says, — ‘ But in a season of distress, the gift or sale oven should be 
made ; otherwise he should not attempt the same. This is settled in the codes of 
law.’ From the context, tho gift or sale, is to be understood to relate to ‘sons 


* Tho origitittl word uioans, sin, not mi offence or crime- 
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and wives.* Mana also says, — ‘He, whom his father or mother give daring 
distress Ac.** 

20. “ ‘Distress means famine and so forth; slioakl the gift he made when 

there is no distress, the giver commits sin, by reason of the prohibition, * other- 
wdso ho should not attempt the same.’ ” 

In this connection, the following passage in another part of the work should 
also bo taken into consideration, — “ The capacity to give, consists in having 
three or more sons ( and in the assent of the wife.”^ 

Nanda Pandita's views deserve special attention as his Dattaka-Mimansa 
has been accepted by tlio Courts as a w'ork of paramount authui’ity on questions 
of ado23tion. In his earlier work ho prohibits the gift ol* an only son, and of the 
first-born son, as well as the gift of a son in tJio absence ot‘ di.stres.s. In the 
Dattaka-Mimansa, ho says nothing about the gift of the hrst-bom son, but 
he declares that the gift of an only son, of one of two sons, and of a son in the 
absence of calamity, are 2 )j:‘ohibited by the sages. In both the works ho says 
that the jmdiihition against the gift of a son in the absence of distress i ogaj*ds 
the giver who commits sin by making*the gift. As regards an (udy son, the 
gift only is prohibited in the fii'st work, but in the second tj'eatiso both gift and 
accei)tance are declared to be sinful. It should bo noticed that in the first ttoa- 
tiso the prohibition against the gift of an only son and that against the gift of 
the first-born son, are represented to be rules of the same eiiaractcr. Let ns, 
however, confine (jur attention to what is said in the Dattaka-Mimansa, the 
production of tlie author’s maturer understanding. 

It is a very im 2 )ortant circumstanco in connection with these rules, that 
Nanda Pandita nowhere says that an ado])tion made in contra \"ent ion of tliom 
is invalid or incJfectiuil. TJiis would not have been entitled to much weight if 
Nanda Paudita had not thouglit it necessary to make an express declaration to 
that effect in other ^^hices. For instance, after having dealt with the ]>rescribcd 
formalities for ado23tion, Nanda Pandita concludes by saying, — “ It i.s thei’efore 
established, that the filial relation of adopted sons, is occasioned only, by the 
ceremonies. Of gift, acceptance, burnt sacrifice, and so forth, should either bo 
wanting, the filial relation even /aiZs.”* It is worthy of notice, that with res- 
pect to the adopti<5n of an only sou, the author simply says, “ sin is incurred by 
both the giver and the taker^' therefore ho contomplat(?s a case in whicjh tlie gift 
and the acceptance have been completed, but says notliing about the validity^ or 
otherwise of the tmusaction, apart from what may bo infcri-cd from his opinion 
that the jiersons concerned in it commit sin. 

You may therefore take all the rules to be obligatory on the ground tliat 
tliey have been laid dow n by the author ; or you may consider them all to bo 


’ Dat. Mim. 5, 14. 


* Dat. Alim, 5, ^<1. 
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recommendatory, as he does not pronounce any of them to have the effect of 
invalidating an adoption ; or you may differentiate between them according to 
your view of the reasons assigned by the author in discussing the different 
cases. But if you proceed to examine the reasons for that purpose, then you are 
also bound to consider their cogency as well. 

It may be, and it has been, said that the prohibition against the gift of a 
son in the absence of distress, as well as that against the gift of one of two 
sons, or of the first-born son, are directed against the giver who alone commits 
sin by such gift, and not against the taker ; and the sin of tho giver does not 
vitiate the transaction : but by the adoption of an only son, both the giver and the 
taker have been declared by Nanda Pandita to be guilty of the sin of causing 
extinction of lineage, therefore it is either the sin of the taker, or tho cumula- 
tive sin of both the giver and tho taker, that must be taken to justify the 
conclusion that the transaction itself is vitiated. But such an inference as this 
is not supported by the two leading treatises of paramount authority ; for, accord- 
ing to the Mitakshara^ as well as to the Dayabhaga? a sinful thing may be perfectly 
lawful ; the sin attaches to the person but does not vitiate the transaction.® 

Besides, if the adoption of an only son were not valid in law but ab initio 
void, there could be no real gift and acceptance, and no sin could be incuiTed 
by the so-called giver and acceptor who were parties only to the mechanical 
giving and taking. When you say that a man commits sin by the gift or the 
acceptance of a thing, you use these words in their ordinary sense of extinguish- 
ing or ci'eating a right to the thing ; and if such right is not affected in any way 
there is neither gift nor acceptance, how then can sin be committed by the persons 
concerned in the sham transaction ? Hence from Handa Pandita’s argument you 
cannot but draw the inference that tho adoption of an only son must be valid 
in law. 

The meaning of Nanda Pandita’s observation that the adopter incurs the 
sin of extinction of lineage by taking an only son, has also been misunderstood. 
What Nanda Pandita says is, that by the gift in adoption of an only son the 
giver’s lineage becomes extinct, and this is due to the adoption consisting in the 
gift and tho acceptance, that is to say, to the joint action of the giver and tho 
adopter, therefore the sin of causing the extinction of the giver’s lineage 
attaches to both the giver and the adopter. It can ^ by no means be supposed 
that the adopter’s participation in the sin of causing the extinction of lineage, 
intends that, notwithstanding tho adoption, the adopter is to be deemed to have 
no lineage. But this view appears to have been taken in a case^ in which it is 

^ Mitikshard, 1, 1, 10 ; Yiramitrod&ya, pp. 38 et $eq, 

* D4yabh&ga, IT, 28-31. • Lecture III, pp. 88-89. 

* JRajah Opendar Lcdl Boy v. Ranee Bromo Moyee, 10 W. B., 347 (348.) 
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observed, — “ Now, tho perpetaation of lineage is the chief object of adoption 
nndcr the Hindoo law ; and if the adoptive father incurs the offence of ‘ extinc- 
tion of lineage * by adopting a child who is the only son of his father, the object 
of adoption necessarily fails.” This proves that it is difficult to apprehend the 
real meaning of the author from the English translation of his work. I may 
give you another instance of misapprehension arising from vague rendering: 
Mr. Sutlicrland uses the word ‘ offence for pratyavdya which means sin or reli- 
gious offence, but not a civil offence or crirne but it seems that this word has 
contributed to the view that the adoption of an only son is a civil offence. So 
also, in the above case the Court relied upon tho words must not be given^ used 
by the translator with respect to an only son, for holding that the rule is 
imperative. If that be the force of the words then every sonless Hindu must 
legally be compelled to adopt, for Atri’s text has been rendered thus,^" — “ By a 
man destitute of a son only, must a substitute for the same, always he made” 

Now, let us see how^far the reasons assigned by Nanda Pandita are cogent. 
Why should there be an extinction of lineage by the gift of an only son ? The 
giver may have a son bom to him after the gift of his only son, or he may 
adopt one ; in fact, so long as the giver himself is alive the lineage of his ances- 
tors is not extinct, and when he is capable of providing for the continuation of 
his lineage, the argument based upon extinction of lineage is of no weight at 
all. 

Upon a careful consideration of all the passages bearing upon the question, 
the conclusion to which you must come, is that Nanda Pandita discusses the 
subject in a religious point of view, and does not intend to imply that an adop- 
tion is invalid if made in contravention of tho above mle. This is the view 
entertained by all learned, orthodox and bond fide Pundits whose opinion, not 
being given in any pending case, is not open to suspicion and is entitled to the 
greatest weight.^ 

In the present connection, it is necessary to notice an important distinction 
in doctrine between the Mitakshara and the Dayabhaga School, with respect to 
gift. The founder of the Bengal School maintains® that “ in the case of dona- 
tion, the donee’s right to tho thing arises from the act of the giver, namely, 
from his relinqustfhment in favour of the donee who is a sentient being ” ; and he 
argues that acceptance by the donee is not necessary for the completion of the 

^ Pat. Mim. 4, 4. * Oat. Mim, 4, 2. 

* See Sir F. Macuaghten’s Cons, on H. L., page 147. ^ Pat. Mim. 1, 3. 

* See the opinion of the late venerable Pandit Bharatchandra Siromani, Professor 
of Smriti in the Government Sanskrit College of Calcutta, in the Bengali Synopsis annexed 
to his annotated edition of tho Pattaka-Miminsi and the Pattaka-ChandrikI, published for the 
benefit of his pupils, in 1860 A. D. 

* Payubhaga, I, 21. 
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His view appears to be that the right of the donee arises from the reliti' 
quishmeiit of the donor, but if the donee refuses to take, his non-acceptance 
extinguishes that right. This doctrine is noticed and criticized by the author 
of the Virarnitrodaya,* who maintains that the acceptance by the donee is the 
sine qua non of a gift ; for, witliout it, no gift is complete. It should bo observed 
that Nanda Pandita is a writer of the Mitakshara school, and his exposition of 
Vasishtha*s prohibition of the acceptance of an only son, is based upon the as- 
sumption tliat acceptance by the donee is absolutely necessary for the completion 
of a gift. According to the Bengal doctrine of gift, that part of Vasishtha’s text 
must be taken to create n6ithcr a civil nor a i‘cligious duty, but to be simply 
laudatory of a man’s non-acceptance which would prevent another person from 
transgressing a religious duty. 

The Dattaka-Chandlikd deals with the above texts in the following way. 
The author first lays down the proposition that a brother’s sons if available for 
adoption, must be adopted in preference to all others.® ^Thon ho notices an ob jec- 
tion to it, if you say that a brother’s son must bo adopted, how is that possible 
if be is the only son of his father, when Vasishtha prohibits his adoption.^ And 
obviates it by saying that the text of Vasishtha applies to a ease other than a 
dvydmttshydyana adoption (in wJiich the adopter becomes the son of two fathers, 
namely, the natural and the adopting;) for, the extinction of lineage, set forth 
in that precept containing the reason of the I’ulo, would not take place in the 
said form of adoption.® 

Then the author introduces the present subject, thus, — In answer to the 
question, — by wdiom should a son be given ? Saunaka declares— ‘ By no man 
having an only son, should the gift of a son be ever made : by a man having 
tliroc or moi*e sons, should the gift of a son be anxiously made.’ The sage, 
apprehending the extinction of lineage in case of the other sou’s death, if gift 
of one son be made by a man having two sons, has declared,- by a man having 
three or more sous Ac.’ 

It should bo noticed that in this work which is composed by a Bengal 
lawyer, the acceptance of an only son is not prohibited except by implicfation. 

The Dattaka-Nirnaya is a treatise composed by SHuatha Bliatta, a 
lawyer of the Bengal School. This work on adoption is noticed by Sir F. 
Macnaghten.*^ This author expressly says that the adoption of an only son 
or the first-bom son though blameable is not invalid ; the following is the trans- 
lation of the passage dealing with the present question : — 

“ Next, the law relating to the gift and acceptance of a son is considered. 

* Bayabhaga, I, 22-24. • Dattaka-Cliandrikd, 1, 28. 

* Pages 31 et $eq. • Idem. 1, 29-30. 

* Dattaka-fJhandrika, 1, 20 et seq, ’ Coiisidcrutions on Hindoo Law, pngo 122, 

^ Idem. 1, 27. 
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On this, Vasisbtha says — (he cites the whole text of Vasishtha, already cited). 
Ill this text, the prohibition of the j^ft of an only son is mentioned for the purpose 
of showing that sin is incurred by so doing, and Tiot for the purpose of shelv- 
ing that the gift is invalid. * ♦ * Similarly also the gift of the first-born son 

is prohibited ; for Manu says — ‘ By the first-born, as soon as born, a man 
becomes father of male issue,’ therefore the donation of the first-born son is at- 
tended with great sin.”^ 

You should observe that tliis commentator appears to intimate that the sin 
is greater in the gift of the first-bom son than in that of an only son. But I may 
hero remark that Nilakantha is of opinion that there is no precept prohibiting 
the gift of the first-born son.2 

Jagaiindtha says — “ Let no man accept an only son, Ixjcause ho should 
not do that whereby tlio family of the natural father becomes extinct: but tins 
does not invalidate the adoption of such a son actually given to him.”® 

Conclusion deduciblo from commentaries. — The foregoing examination 
of the subject as dealt witli by the commentan’es shows that although the prohi- 
bitions arc noticed by them, none of tliem declare an adoption made iu contra- 
vention of the rules to be invalid ; in fact most of them do not apply their mind 
to the question as to what would be the effect of such an adoption : whilst those 
that have dealt with that question unhesitatingly pronounce that such an 
adoption if made would be valid in law. 

And this appears to accord best with reason : for, take the case of adoption of 
an only son ; if such an adoption bo pronounced invalid in law, the decision must 
be founded upon the principle that a man is legally bound to have a son, there- 
fore the gift of an only sou being the broach of a legal duty would not bo 
permitted by law. Then, consistently with this doctrine, you must go the ex- 
tent of legally compelling all sonless persons to provide themselves with sons. 
You cannot avoid this consequence except by holding that to have or not to 
have a son is a matter that should be loft to the conscience of the people, as 
being one falling beyond the legitimate range of legal obligation. 

I have already told you that as a general rule, poor men only are found in 
this part of Hindustan to give away their sons in adoption ; the usage in 
Bombay may b(f^differcnt.^ Now suppose a poor man having an only son has 
no means of subsistence syid is unable to provide his son with maintenance. Is 
death of the child by starvation to be preferred to his adoption ? I am not 
aware of any authority in Hindu law, to the effect that the death of a person 

^ Pundit Bharat C. Siromoni*s Dattaka-Siromani, page 121 ; Sir F. Maenughten’B Cons, 
on U. Ij. page 125. 

* Mandalik’s Vyavahdra-Maynkha, p. 61. 

• Colebrooko’s Digest, Book V, verao 273 ; Madras Edition, Vol. 11, page 387. 

♦ West and Buhler, p. 1075. 
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as a member of the family of his birth secures any spiritual benefit to his ances-^ 
tors. 

It should farther bo observed that a man confers spiritual benefits upon his 
ancestors by performing the SrMdha and the like ceremonies, the celebration 
of which entails expenditure of wealth. And we all know very well that the 
majority of the people do, seldom if ever, perform these ceremonies, being not 
in a position for affording to pay the necessary expenses therefor. 

You should also bear in mind, what I have already told you, namely, that 
according to the principles of the Hindu religion the possession of a son is not 
necessary for the salvation of a man. If your knowledge of the Hindu religion 
consists in what you gather only from what is said in the two treatises on adop- 
tion, you may no doubt entei*tain a contrary idea. But oven then, you cannot 
compel a man to be religious against his will. 

The conclusion, therefore, seems to be irresistible that the above prohibi- 
tions are not intended by any commentator to be fSuch as may be legally 
enforced.^ 

f- 

European authorities. — Let us now proceed to see how the law on the 
subject has been understood by the European authorities and our courts of 
justice. The fact that these prohibitions are set forth in the books, and the 
applicability of the doctrine of factum valet to rules of that description, have 
caused a difference of opinion amongst European authorities. 

Colebrooke*s opinion is against the validity of the adoption of an only 
son; it is entirely founded upon the Mitakshara ch. I, sect. XI, paragraph 11.* 
But we have already seen that his translation of that paragraph is not correct. 

Sutherland is of opinion that an only son cannot become an absolutely 
adopted son, but he may be affiliated as a dvydmushyayana, or son of two 
fathers.* He does not appear, however, as it seems from his translation, to have 
carefully considered the legal meaning of some of the words used in the original. 
But it should be remarked that he does not declare such an adoption to 
be invalid. 

Sir Francis Macnaghten appears to consider tlie question from the reli- 
gious aspect.* He says that “ the gift of an only son is considered to be an 
inexpiable jnocZe.” He is, on that account, unable to accept^cho view that an 
only son may he given^ — maintained in the Dattaka-^imaya.® He observes, — 
“ The crime of giving an eldest son, has never been considered so heinous, as that 
of giving an only son ” ; and criticizes the contrary opinion expressed by 
Sir Thomas Strange in Veerapermal v. Narain Pillay, 

' See Rao Saheb Yisvanath Mandlik’s learned disqaisition on the subject, in the Appen- 
dix to his edition of Mayukha, pp. 496 et seq, 

* 2 Strange’s H. L., p. 107. ^ Considerations on Hindu Law, page 147. 

• Synopsis, Head Second, • Cited in Idem, p. 126. 
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On the other hand Sir Thomas Strange,^ Mr. Ellis* and Sir W. Macnaghten* 
consider the prohibitions to be of moral obligation. The former is of opinion 
that the prohibition relating to an eldest and an only son are directory only ; 
“ and an adoption of either, however blameable in the giver, would neveHhelcss, 
to every legal purpose, be good; according to the maxim of the civil law, 
prevailing perhaiJS in no code more than in that of the Hindus, factum valet, 
quod fieri non dehuit.'* Mr. Ellis observes, “ that if the act be duly completed, 
it cannot ho reversed.” While Sir W. Macnaghten says, — “ the party adopted 
should neither be the only nor the eldest son ” ; he refers, in the note appended 
to this text, to the passages of Manu and Vasishtha, asnvcll as to the exposition 
of them given in the Dattaka-Nirnaya, and observes, “but this is an injunction 
rather against the giving than the receiving an only or elder son in adoption, 
and the transfer having been once made, it cannot bo annulled. This seems but 
reasonable, considering that the adoption having once been made, the boy ipso 
facto loses all claim to the property of his natural family. But it may seem 
that subsequently the learned author changed his view, for in his note to two 
cases cited in the second volume of hi# work^ in which a contrary view was 
taken with respect to the adoption of an only son, he observes, — “ but, in fact, 
the prohibitory injunction applies as well to the giving as to the receiving ; the 
giver of an only son being considered as parting not only with the sole means 
of evading eternal torment himself, but as placing his ancestors in the same 
predicament, and as infringing, therefore, the interests of otliers whom the law 
will intei'pose its authority to protect.” The learned author failed to see that 
the consequence contemplated would happen only if the giver were to die 
simultaneously with the gift of his only son. 

It may be remarked here that the opinion of several of the above authorities 
are based upon earlier decisions of the Courts to which I shall presently 
refer. 

In concluding this notice of European authorities, I may cite the opinion 
of Dr. Wilson an eminent Sanscrit scholar, who, though not a lawyer himself, 
was, by reason of his official connection with the Sanskrit College of Calcutta, 
in a position to form a correct opinion upon the i)oint. He observes as follows in 
his critical examii?4ktion of Sir P. Macnagh ten’s work on Hindoo law, — “In rule 
8th, Sir F. M. lays it dowTi, that the gift of an only son is absolutely pix)hibited, 
acknowledging, however, that an only son may be so given, the donor being 
content to suffer the consequences. These consequences relate to his condition 
after life, and no Hindu will very readily incur them. The evil, however, is 
only to the perpetiutor, and as the measure does not affect the peace or weil- 

* 1 Strango’s II. L., 87. • See 1 W. Mocn., p. 67, and note. 

• 2 Strangers U. L., 107. ♦ 2 W. Macn., pp. 178-179. 

0 0 
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being of society, it soems rather superfluous to have legislated upon the subject 
except that it gives the learned judge an opportunity of impugning an extra- 
judicial opinion of the Recorder of Madras. Sir F. M. has not adverted here 
to the allow'ablc arrangement, by which a case of the kind is provided for, and 
an only son, though not absolutely given in adoption, may be affiliated as the 
son of two fathers — ^fulfilling the double capacity of a son to his natural, as 
well as to his adoptive father/’^ 

Case-law declares prohibitions respecting first-bom son and one of 
two sons to be directory. — Let us now proceed to consider how the law has 
been understood by ouf courts. As regards the rules forbidding the adoption 
of the first-born son and one of two sons, the European authorities that have 
considered them appear to view them as dissuasive and not peremptory.^ There 
are some cases in which the opinion of Pandits was against the adoption of tho 
first-born son;^ but it is now settled that such adoption though blamcablo is 
valid in law.^ It should be remarked that the prohibition is against tho gift 
of the first-born son and not of an elder son, although the latter expression is 
used by European writers. » 

Case-law,— adoption of an only son valid in Madras, N. W. Provinces, 
and the Punjab. — The validity of the adoption of an only son was first raised 
in the Tanjore case (ex relatione VeerapermaU v. Namiin Pillay decided by 
Sir Thomas Strange as Recorder of Madras in 1801,)^ in which Pundits of tho 
different provinces were consulted by the Supreme Government, and the adop- 
tion was held to bo valid. Tho following extract cited by Mr. Mayne^ from 
the Recorder’s judgment will show tho view taken by the Pundits : — 

“ The opinion of the present Pandits of Bengal is, ‘ that a person who has 
only one son should not give him away ; nor should he give away an elder son : 
tho adoption of an only son indeed is valid, but both the giver and receiver are 
blaraeable.’ This appears to have been settled in the instance of the Rajah of 
Tanjore. In that important case tho person adopted was the only son of his 
parents ; and it is a mistake if any one imagines that tho deviation from the 
rule on that occasion was supported upon any ground of Mahratta custom or 
policy. The objection appears to have undergone deep consideration, conducted 

* Dr. Wilson’s Works Vol. V, page 66. 

* 1 Strange’s H. L., 85 ; 1 W. Macnaghton, pp. 67 and‘77 ; 2 W. Maon. pp. 178 and 179 
and note. 

• Permaul Naiohen v. Pottee Ammal, Mad. S. D. A. D. of 1851, p. 234. 

• Seetara^n v. Dhunnook Dharee ; 1 Hay’s Reports, 260 j Janokee Dehea v. Qopaul Acharjea, 
I. L. R., 2 Calo., 365; Kashibai v. Tatia, I. L. R., 7 Born,, 221 ; Jamnabai v. Raychand NahaU 
chandy Idem., 225. 

* 1 Strange’s notes of cases, page 91. 

• May lie’s H. L., § 133. 
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in part throngh tlio fortunate mcdinm of Sir W. Jones ; and certainly in a way 
to evince the anxiety of Government to be rightly advised. It appears that the 
'Pandits of Bengal and Benares in general were of opinion that ‘in all countries 
the affiliation of an only son is valid, although the parent who gives the child, 
and the adopter, both incur sin by deviating from the ordinances of tho shaster 
which declare tho giving or taking of an only son in adoption to be improper.’ 
Ramavana indeed, and the otlier Pandits who sign with him, state ‘that an only 
son could not bo given to the Rajah to adopt as his son.' But it appears that 
they rather mean that th(i act could not be done consistently with the ordinances 
of the shaster^ than that the adoption was invalid, for tliey expressly state that 
‘ several usages had been adopted and followed, that are not found in the Shaster, 
and are to be looked upon as valid.’ This exposition was considered at the time 
as reconciling their opinion with that of Kashinauth and tho other Benares 
Pandits, who stated ‘that the adoption of an only son is one of those acts, 
which are tolerated by usjjgc, although it incurs guilt according to tho Shaster,* 
These testimonies corroborating the opinion of tho Tanjore Pandits, transTnitted 
by the widow of the Rajah Tulsajce, and those received through the Govern- 
ment of Port St. George, decided the Supremo Government that the objection 
that Serfojee was an only son w^as not sufficiently founded to invalidate his adop- 
tion and succession.” 

Tho Recorder expressed tho same opinion as is contained in liis treatise on 
Hindu law; and his opinion has all along been followed by tho Madras Courts.^ 
The Allahabad High Court have adopted the same view and have held by apply- 
ing the doctrine of factum valet that an adoption of an only son is valid in law, 
though improper Turner, J. one of the judges, however, dissented from that view. 

The sanio view is also taken by tho Punjab Chief Court,® and it is said 
that sue!) adoption is valid by the custom of the Punjab. Tho real fact is, iJiat 
the Punjab having come under* British dominion later than the other provinces, 
has been fortunately saved from the consequences of the mistake committed by 
the European authorities in thinking that the two sjiecial treatises on adoption 
coTitain rules by which tlic Hindus arc actually governed. At first there was an 
attempt to apply those rules to the Punjabis, and it was held in one case that 
tho adoption of aii'^nly son was not valid.^ But an cm^uiry into tlie actual cus- 

* Arwidchallam Pillai v. A!/J/asva7ni Pillai, 1 Madras Select Decisions, p. 156; Chinna 
Qaundari v. Kumdra Oaimdan, 1 Mad. II. C. R., 54, followed in I. h. R., 11 Mad., 43. 

* Uanuman TiwaH v. Chirai I. L. R., 2 All., 1G4. 

* Hari 8in(f v. Gulaba Punjab Records, 1874, 183 ; Sardar IHwan Sing v. Musst, Subhon, 
Idem.f 1878, p. 233 ; Uofskiney y. Jaimal &ing, Idem., 1881, p. 135; Taha y, Sibchurn^ Idem., 
1883, p. 506 ; Hukum Singh y. Mu7tgul Sing, Idem,, 1886, i>. 82 ; Gandee Mull v. Muset. lludhi 
Idem 188C, p. 119- 

^ Teja Sing y, Soohei Sing, Punjab liocurds, 1872, p. 73. 
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toms of the people has convinced both the Government and the Courts that in 
matters of adoption, the innovations introduced by Nanda Pandita and other 
recent commentators, are not found to exist in practice. The truth is, as I have* 
already told you, that those restrictions were nowhere followed, nor even known 
to the people. 

Adoption of an only son was valid in Bengal and Bombay down to 

1868. — The decisions in Bengal have fluctuated between the two views. In 
1816 the Pandits gave their opinion that the adoption of an only son could bo 
valid if he was given and accepted on condition that ho should be the son of 
two fathers, namely, the^giver and the adopter.^ But nothing turned upon that 
question as the decision was rested upon the ground that the adoption was bad, 
inasmuch as it had been made by the widow without the express permission of her 
husband. In 1824 it was held upon the opinion of the Pundits that according to 
the law current in Behar the adoption of an only son was invalid.* In that case 
a review was granted on the ground that the Pandit who gave the opinion, upon 
which the decision was based, had taken a bribe to give a favourable answer. 
But the original decision was confirmed- as the fresh opinion taken showed that 
his exposition of law was coiTect. One of the judges, however, was of opinion 
that the adoption was not invalid though improper ; but the other two judges 
took a different view.^ In 1828 the gift by a widowed mother of her only son 
witliout authority previously given by her deceased husband was pronounced 
invalid.^ 

You should bear in mind that between 1824 and 1829 the three treatises of 
the European text-writers were published, which rendered the judges to a 
certain extent independent of the opinion of the Pandits. Subsequently in 
1838 the same question arose for decision in a case before the Supreme Court, 
which was heard by three learned judges, who held that the adoption of an only 
son was valid in law. The following is the short judgment of the Court deliver- 
ed by Sir Edward Ryan C. J.^ : — 

“ The Bill prays among.st other things that one Colly-coomar may be adopt- 
ed. It has been found upon the issue that there was a direction to adopt. The 
defendant’s counsel has objected, first that Colly-coomar is the only son of his 
father, and secondly, that the initiatory ceremonies, and p£:'*ticularly tonsure, 
ought to be performed in the adoptive father’s house. On the first point, the 
adoption of an only son is no doubt blameable by Hindu law, but when done it 
is valid. We entertain therefore no doubt as to the first point, and think that 

* Raja Shumshere Mull v. Banee Dilraj Konwur^ 2 Bengal Sel. Beps., p. 216 (189.} 

8 Nundram v, Kashee Pande, 3 Bong. Sel. Heps., 310 (232.) 

3 Nundram v. Kashee Fande, 4 Beng. Sol, Rep., 89 (70.) 

* Debee Dial v. Hur Jlor Sing^ 4 Bong. Sel. Bop«, 407 (320.) 

* Sreemutty Joymonee Dussee v. Breemoty Sibasoondry Daesee^ Foulton’s Rep., p. 75. 



ADOrriON OF AN ONI.t SON IN nENOAL. 


301 


Colly-coomar may be adopted. Parties having two modes of doing the same 
thing tho Court will not suppose that the party has adopted that one which 
is immoral and blamcable. The agreement between the adoptive and natural 
father may be for him to become Dvyamushyayana, or son to both fathers. 
We think in this case that Colly-coomar may have been thus adopted, and if so 
ho will have been adopted without blame. Upon the second point, as to the 
ceremony of tonsure having been performed in the house of the natural father, 
it is no bar to the adoption ; for after performance, a sacrifice to fire, even 
amongst tho three first classes may be resorted to, and this will undo its effects. 
But in this case the parties are Shddras and there is 3fo ceremony but marriage 
for them.” 

In 1864, the principle laid down by Byan C. J. was followed by the High 
Court^ and it was held that tho adoption by a Sudra of an only son as Kurfaputro 
was not illegal. Although it may be said that it was not a case relating to 
Dattaka adoption, yet it did not turn uimn that distinction, for tho Court ob- 
served, — “ though it is allowed that a father should not give up his eldest or an 
only son for adoption by another, we hro not shown any authority on tho 
illegality of such selection when once made and acted upon.” 

The same view of the law was also taken in Bombay. In 1821 tho Pandits 
of tho Court of Sadder Adawlut gave their opinion that the gift, by a man 
having two sons, of both of them in adoption was valid.* And in 1862 and 
1867 tho same view was taken by the High Court, and it was held that an adop* 
tion of an only son though improx3er was not invalid if made.® 

Dvy4musliy4yana adoption of an only son.—lt should be observ’^ed that 

Sir Edward Ryan maintains the validity of the adoption of an only son upon 
two grounds : first, the doctrine of factum valet, for he says that such adoption 
“ is no doubt blaineabh? by Hindoo law, but when done it is valid ” ; second, 
the presumx^tioii of Dvyamusliyayana mode of adoption in sueli a case, then 
such adoi)tion would oven cease to be blameablo. It is no doubt true that we 
find it stated that an express stipulation to that effect is necessary between tho 
giver and the receiver of an only son, in order that ho may be a son of both. 
This is doubtless what may be exjjccted in the ordinary course of things. But 
it would be a mistreke to suppose that a special contract is abosolutely necessary 
to constitute a child, the son of two fathers ; foi*, the necessity of the case would 
justify tho x^resumption of an imjdied agreement to that effect, and there is 
abundant authority in Hindu law for supporting the view taken by tho Chief 

• ilu8samut Tihdey v. Lalla Hureelall, W. B., Gap number, p. 133. 

• Huehut Rao v. Qovindrao, 2 Borrodaile’s Eeports, p. 83 (75.) 

• Mhalsahdi v. Vithoba KJiandappa 7 Bom. H. C. B., App. XXVI ; Raje Vyankatrdv Anan- 
drdv Nimbdlkar v. Jayavantrdv, 4 Bom. H. C. B., C. J., I9I. 
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Justice.^ I shall retniTi to this subject when I come to the formalities for adop- 
tion. Hence the only objection that can be urged on religious grounds against 
the adoption of an only son, is obviated by the supposition of an implied agree- 
ment that the only son would belong to both the giver and the receiver who 
must be presumed to be aware of the Jaw by which they are governed. 

Since 1868 the law has been held in Bengal to be against the validity 
of an only son’s adoption. — Thirty years after the adoption of an only son 
had been declared valid by Sir Edward Ryan, C. J. and two other learned judges 
of the. Supreme Court, the same question again arose before a Division Dench 
of the Calcutta High Coui*t, but it was held that the adoption of an only son 
was invalid. The grounds upon which the conclusion is based will appear 
fi*om the following judgment upon the point, delivered by Justice Dwarkanath 
Mitter :* — 

“ It appears that the plaintiff was the only son of his natural father, and 
as the adoption of an only son is contrary to the Hindu Law, the title set up 
by the plaintiff must necessarily fail. That the adoption of an only son is 
prohibited by the Hindu Shastras, is beyond all controversy. The t>vo leading 
authorities on the subject, namely, the Dattaka-Mimansa and the Dattaka- 
Ohandrika, are unanimous in declaring that such an adoption should never bo 
made ; — 

‘ By no man having an only son (cka-putra), is the gift of a son to be ever 
made.’ Dattaka-Mimansa, section 4, verse 1. 

“ Ho who has an only son, or one having an only son, the gift of that son 
must never he made. For as Vasishtha declares, ‘an only son let no man give.’ 
Therefore, a prohibition against acceptance is established by the text in ques- 
tion. ‘Accordingly Vasishtha says, ‘let no man give or accept &c.* (Ditto, 
verse 2.) 

“ To this he subjoins a reason. ‘ For ho is destined to continue the lino of 
his ancestors.’ His being intended for lineage being thus ordained : in the gift 
of an only son, the offence of extinction of lineage is implied. How, this is 
incurred by the giver, and the receiver also.’ (Ditto, verse 3.) 

“ ‘ By no man having an only son is the gift of a son over to be made.’ 
(Dattaka Chandrika, section I, verse 2.) 

“ The passages cited above arc sufficient to show that the adoption of an 
only son is forbidden by the Hindu law'. It lias been said, that the prohibition 
contained in these passages amounts to nothiiig more than a mere religious in- 
junction, and that the violation of such an injunction cannot invalidate the 

^ See Mitdksliard ch. I, sect. X, paras. 1-8. 

8 Raja Upendvr Lall Roy v. Srimati Hani Vrasmina Mayi, 1 6. L. B., A. C., 221 ; same 
oaso, 10 W. B.| 317, Rub nomine Rajah Opondur Lull Roy v. RaTiee Bromo Moyee, 
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adoption, after it has once taken placo. Wo are of opinion that this contention 
is not sound. It is to bo remembered that the institution of adoption, as it 
exists among the Hindus, is essentially a religious institution. It on'ginated 
chiefly, if not wholly, from motives of religion ; and an act of adoption is to all 
intents and purposes a religious act, but one of such a nature that its religious 
and temporal aspects are wholly inseparable. ‘ By a man destitute of male 
issue only,’ says Mann, ‘ must the substitute for a son of some one description 
always be anxiously adopted, for the sake of the funeral cake, water, and solemn 
rites.* It is clear, therefore, that the subject of adoption is inseparable from 
the Hindu religion itself, and all distinction between religious and legal injunc- 
tions must be necessarily inapplicable to it. Suppose, for instance, that a son 
has been adopted by a childless widow without the permission of her husband, 
the prohibition against such an adoption is contained in the following pas- 
sage : — 

“ ‘ Let not a woman either giro or receive a son in adoption, unless with the 
assent of her husband.’ Can it be said that such an adoption would be valid 
in law ? It will be observed that the hftignage employed in the preceding text 
is precisely similar to that employed in the text prohibiting the adoption of an 
only son; and it would be dithcult to suggest a reason why an adoption invali- 
dated in the one case for temporal purposes, upon considerations arising out of 
the religious view of the matter, should not bo equally invalidated in the other 
case upon similar grounds. One of the essential requisites of a valid adoption 
is, that the gift should be made by a competent person, and the Hindu law dis- 
tinctly says that the father of an only son has no such absolute dominion over 
that son as to make him the subject of a sale or gift. Such a gift, therefore, 
would be as much invalid as a gift made by the mother of the child, without the 
consent of the father. It is to be borne in mind that the prohibition in question 
is applicable to the giver as well as to the receiver, and both parties ai*o threat- 
ened with the offence of ‘extinction of lineage,’ in case of violation. Now tho 
perpetuation of lineage is the chief object of adoption under the Hindu law ; 
and if the adoptive father incurs the offence of ‘extinction of lineage,’ by adop- 
ting a child who is the only son of his father, the object of the adoption neces- 
sarily fails. It is ^rue that the doctrine of factum valet is to a certain extent 
recognized by the lawyers of the Bengal School ; but if we were to extend tho 
application of this doctrine to the law of adoption, every adoption, when it has 
once taken place, will be, as a matter of course, good and valid, however grossly 
the injunctions of the Hindu Shastras might have been violated by the parties 
concerned in it. The case of China Qaiindan v. Kurnara Oaundan^ is no doubt 
in favour of tho appellant, but for the reasons stated above, we are unable to 
concur with the learned Judges who decided that case. On tho other hand we 
find two cases in our pi-esidency which ai*o directly in favour of the view wo 
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have taken, and what is of still ^’eater importance, both those cases have been 
cited with approbation by Sir William Macnagliten himself. The first case is 
reported in page 178, volume 2, of his work on the Hindu law, and the second 
is to be found in page 179 of the same volume. We may also observe that the 
learned translator of the Dattaka-Chandrika and the Dattaka-Mimansa is of the 
same opinion,” 

In 1878 this ruling was followed in another case^ in which it was held that 
the adoption of an only son is invalid according to the Bengal School of Hindu 
law, and the prohibition applies as well to Sudras as to the higher castes. 

The opinion of theSBombay High Court has been tending in the same 
direction since 1868. — Since 1869 the Bombay High Court have been express- 
ing their opinion approving the Calcutta High Court’s decision in Ilajah 
UpendralalJ’s case,* when dealing with the widow’s competency to give away her 
only son in adoption without her husband’s express permission, or with the gift 
of an eldest son. From which i^Ir. Mayne* draws the conclusion tliat the Bom- 
bay Court ai'e inclining in favour of the present view entertained in Bengal. 
The learned author’s inference has proVed to he correct, for the Bombay High 
Court have recently declared that an adoption of an only son is invalid by 
the general Hindu law.* 

Observations on this recent view of law. — The question has not as yet 
been decided by the Judicial Committee, altliough there were several cases in 
which tho question was involved, hut the decision turned upon some other point.* 
It is reraarkahle that the Superior Courts of the different provinces of India 
should entertain opposite views upon a point with respect to which the authori- 
ties are accepted to he the same all over India. Tho recent decision of the 
Bombay High Court may seem to be open to criticism. For, since the establish- 
ment of BHtish Courts in Bombay down to 1868 the law was understood 
by the Courts to be, that the adoption of an only son was valid. Subse- 
quently the Court expressed their opinion that such adoption was not valid, but 
it was simply obiter dictum, I have already told yon that the doctrine of 
stare decisis ought not to be strictly followed in India with respect to Hindu 
law, where justice is administered by tho Superior Courts in a language foreign 

* JUaniclt Chunder Dutt v. Bhugohutty Dassee I. L. B , 3 Oal., 443. 

* Bhdahar Trimbah Achdrya v. Mohadev Bdmji, 6 Bom. H. 0. E., O C. J., 1 (4) ; Lahah- 
mappa y, Ramava, 12 Bom. H. 0. R., 364 ; Bangubai v. Bhagirthihai, I. L. R. 2 Bom , 377 
(379) ; Somasekhara v. Subhadramaji, I. L. R. 6 Bom. 524$ Kaahibai v. Tantia^ 1. L. R. 7 
Bom. 221. 

* Mayne’s H. L., § 186. 

* Wdman Rdghupati Bovd ▼. Krishndji Kdshirdj Bovd, I. L. R. 14 Bom. 249. 

* Nilfnadhdb Doss v. Biahumhwr Baa, 12 W, R., F. G., 29 (31) ; Fanindra Deb Raikat y, 
Rajeswar Vos, I. L. R. 11 Cal, t w t a 
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to tho pooplo, and no provision is made for promulgating what is called the 
judge-mjuhi Jaw, amongst the subjects, by publishing the judgments in their 
language. And if their Lordships had come to the recent conclusion upon the 
gi’ound that the foi’iiicr view of the law wa.s inaccimite in consequence of the 
judges Iiaving misunderstood the law, by reason of their conclusion being based 
upon the imperfeet materials consisting in the English versions of the comiuen- 
taries, then they would have bcmi perfectly justified in setting it right upon the 
basis of a correct view drawn from tlic Sanskrit sources. They do not, Jiowcver, 
base tho new tlicoiy upon any such i-cason but rely upon tho doctrine of 
stare decisis; for, they upset tlic former decisions only upon the ground that 
tho High Court had boon expressing their opinion for the last twenty years 
that such atloptioii was invalid. It follows therefore that the people must 
sliape tlioir conduct agroeiihly to that opinion, although the law was formerly 
understood in a contrary way, and tlic adoption set aside might lawfully take 
])lace at tlie time it Avas made. 

J^Vom Avhat 1 have already ohseiwed upon tho subject, it is clear that if you 
wore to form an opinion upon what can b5 gathered from the Sanskrit books on 
law, that is to say, if the question is decided as one of first impression, there 
can be but one ctmelusion, namely, that such adojdion is valid. 

The Bombay High Court seem to place very gi»eat reliance upon the opinion 
of Justice 1). N. Mitter, who was undoubtedly one of tlie most eminent judges 
of the Calcutta High CJourt ; but bis opinion is vitiated by the erroneous or 
vague translation of the passages upon which it is founded. His Lordship’s 
expositions of the Hindu law are chai’actcriscd by too much religiousness sucli 
as is not warranted by flie Hindu law if self, and arc in some cases opposed to its 
traditional interprciatiou.i As rcgai-ds the pi-escnt subject his Lordsliij/s 
view, — apart from the mistakes due to the imperfect materials and the eiTonc- 
ous conclusion tlcduced tliei'cfrom, wdiicli I have already refcired to* — ap])ears 
to bo that an adoptiou is essentially a religious institution and therefore tlie 
doctrine of facLuni valet is inapplicable to it. Hut this conclusion does not seem 
to be supported by Hindu law of tlic Heugal School, according to which inliciii- 
tance also is intimately connected Avith religious rites, and the doctrine would thus 
he inapplicable to iiifly case. 1 have already told you that an ado[)tiou is rather 
a tcmp(jral than a religious institution, and that the doctrine of factum valet 
a.s laid down by the founder of the Hcngal School does most legitimately 
apply to rules like the one that prohibits the adoptiou of an only son, and 
it has been applied to cases of adoption.^ Where a transaction is unexcep- 

^ Guru Govind SJiaha Mundid v. Ananda Lai Ghose Mazumdary 5, 13. L. U., 16 ; 13 \V. 11., 
F. B., 49; Moniram Kolita v. Kery KolitaneCy I, h. K., 5 Calc., 776 (780.) * Supra page 292. 

■ Jariokee Dehea v. Goj^aul Acharjea, I. L. 11 , 2 Calc., 365 ; Wooma Dace v. Qocoolanund 
Dass, I. L. K., 3 Calc., 587 ; 2 C. L. 11., 51 ; L. E., 6 I. A., 40. 
r V 
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tionable in a temporal point of view, but is forbidden solely for a spiritual 
reason, it is the fittest case for the application of the doctrine. The supposed 
prohibition again is based upon a mere apprehension ; for, the extinction of lineage 
is not the necessary result of the gift in adoption, of an only son, because the 
giver being alive, ho may have a son or sons born to him after the gift, or pro- 
vide for the continuation of his lineage by adoption. So the natural interpreta- 
tion of Vasislitha’s text is, that by the prohibition he merely intended to remind 
the giver of his duty to leave a son behind him ; at any rate it is certain, that 
agreeably to the authoritative rale of construing the sacred literature, Vasish- 
tba’s precept cannot be taken to embody a positive interdiction. 

As for the argument deduced from the condition imposed by Vasishtha’s 
text upon a woman’s power of giving or receiving a child in adoption, it should 
in the first place be observed that that rule is not literally observed at all, 
because it is universally admitted that a widow may give her son in adoption 
without her husband’s permission, and because a widow may also adopt in Madras, 
Bombay and the Punjab without any authority from her husband ; in the second 
place, that rule rests on another principle, namely, the absence of independence 
in women ; in the next place, you must confine youi* attention to the three rules 
relating to gift, propounded by Vasishtha and leave out of your consideration the 
acceptance of a son by a woman, so that you may correctly construe thoso 
rales ot which the two last are in conflict with the first.t 

When an only son co-exists with a begotten or adopted son of a 

predeceased son. — A son, according to Hindu law, includes a grandson or gi*eat- 
grandson in the male lino, therefore the gift of a surviving only son would be 
perfectly valid when there is a grandson or great-grandson descended from a 
predeceased son, for in such a case the reason of the prohibition would not 
apply. And it has been held that the same reason holds good when there is a 
son adopted by the widow of a predeceased son.* This shows forth in a clear 
light the character of the rale against the adoption of an only son. 

Can two or more persons adopt the same son ?— It is practically nn* 

important to consider whether two^or more persons can jointly adopt one son ; for, 
seldom if ever, would a man be disposed to adopt a son jointly with another per- 
son, regard being had to the springs of human action. But S a man may bo a 
son of two fathers, that is, of his natural father as well as of another, tliero 
is no reason why one boy cannot be given jointly to two persons. Adoption 
consists in the transfer of parental property over a child, and its incidents are 
similar to the transfer of ordinary property. The Hindu law, however, is silent 
upon the point, and contains no rule one way or the other. 

* Supra, page 283 et seq, 

^ Mankk Chand OoLecha v. Juggut Settani Frankumari Bihi, 1. L. B. 17 Calc., 618. 
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WHO MAY BE TAKEN IN ADOPTION, OR CAPACITY TO BE 

ADOPTED. 

Rostriotions relating to the selection of the boy to bo adopted — Rules of selection founded 
upon relationship — Passages of law — Nanda Pandita’s exposition of the affirmative mios 
—The rales held directory — Negative rules of selection based upon relationship — Rules 
laid down by Nanda Pandita — Incongruity of relationsliip — “ Capability of being begotten 
by the adopter himself” — Relations intended by Nanda Pandita to be prohibited — Suther- 
land’s marriage- theory — Marriage-theory not supported by Sanskrit writers — Tho couolu- 
fiiou from Sanskrit works — Tho incest- theory and tho theory of adoption — Incougruoua 
relationship relatively to the adoptive mother — The same in a Sudra adoption — Tho re- 
commendatory character bf tho prohibitory rules — Case-law relating to prohibited 
degrees for adoption amongst twice-born classes — Case-law in Bengal, sister’s son, 
daughter’s son, sister’s son in Mithila and amongst Kdyasthas of Behar, brother, paternal 
uncle’s son, fraternal nephew’s son, paternal cousin’s grandson — In tho Punjab, no proliibi- 
tod degrees — ^In Allahabad Nanda Pandita* s rule followed — In Bombay tho rule followed iu 
recent cases — In Madras daughtei’^a or sister’s son may be adopted, but not others — 
Summary of Case-law — Caste of tho boy adopted — Adoption of a disqualified person — 
Limitation from age and performance of initiatory rites — Case-law on the same — Result 
of Case-law — Conclusion on tho capacity to bo adopted. 

Restrictions relating to the selection of the boy to be adopted. — 

Besides tho prohibitions relating to the adoption of the eldest or an only son, 
or the like, which I have discussed in the last Lecture and which are founded 
upon spiritual considerations of the adoptee’s natural father, there are certain 
other rules propounded by Nanda Pandita, restricting the choice of the aejopter 
in selecting the boy to be adopted. With the single exception of one of them, 
no trace of the others can bo found either in tho Codes of the rishis that are 
respected as the compilers of the Dharma-8dstras^ or in tho commentaries 
that deal with the law of adoption along with inheritance and tho other 
branches of law, ahfl are accepted in all other matters as most authoritative in 
tho different Schools. Most pf the rules relating to the fitness of tho boy to be adop- 
ted are deduced by Nanda Pandita from his own construction of some passages 
of a few minor Smritis and Puranas of doubtful authority that are not referred 
to by tho commentators on law. The rules thus introduced by him for restrain- 
ing tho choice of the adopter are founded upon a consideration of (1) tho 
relationship subsisting between the adopter and the boy intended to be adopted, 
(2) the latter’s age, (3) his initiatory ceremonies performed in the family of 
his birth, and (4) his caste. 
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Rules of selection founded upon relationship. — Tho restinciiona govern- 
ing the choice of a boy for adoption, that are based upon relationship arc of 
two descriptions, namely, positive or negative. The positive iulcs enjoin a man 
dcsiiDus of adopting a son to select a boy from amongst certain relations of Iris, 
in prefereneo to strangers, and further, refiiiiro tliat his choice should fall on ono 
of such rehitions in a specitied ordei*, the nearest being preferred to ono more 
remote. Tho negative or prohibitory rules, on the other hand, forbid him to 
select a boy for adoption from amongst certain other relations. Both tho 
affirrnative as well as the negative precepts appear to embody rules of the same 
character ; and from thb manner in which tlicy have been declared in tho 
passages of law, relied upon by Nanda Pandita, you cannot draw any distinction 
between tho two sets of rules, as regards their nature and character, in other 
woi*ds, as regards their being impei*ative or otherwise. 

Passages of law. — I shall first place before you the texts of sages, bearing 
upon the subject. The text of Saunaka deserves special study as his authority 
is principally invoked by Nanda Pandita in discussing the present subject. I 
have already told you what the character of Saunaka’s work is while dealing 
with the religions rite performed on the biHh of a child, ho does also treat of 
the ritual of adoption, and the whole of what lie says on tho sub ject is con- 
taincid in the following passages : — 

“1, Saunaka, will now declare the best mode of affiliaiing a sou. One to 
whom no son is born or whose son has died,* having fasted (in the day preceding 
the adoption)® for a son, having given two pieces of cloth, a pair of earrings, 
a turban and a ring for the forefinger to a priest, religiously disposed a worship- 
per of Vishnu and thoroughly read in the Vedas ; having venerated tho king 
and virtuous Brahmanas by a Madhuparkji ; having collected the required num- 
ber of hum grass for kindling sacrificial fire, as well as Palttsa wood for fuel, 
haviuig eaiTiestly invited the agnate and cognate relations; having entertained 
the relations and especially Brdlimanas with food ; having x)erformed the rites, 
commencing with that of kindling tho consecrated fire, and ending with that 
of clarifying the butter intended as burnt-offering ; having advanced before 
tlic giver, — should ask him through tho priest'*' thus, — ‘give the sou.’ — The 
giver being capable of tho gift should give to him with IKic recitation of the 
five riks commencing with “ Yc Yajncna,'^ (Tho adopter) having taken (tho 
hoy) by both hands, with the recitation of tho mantra or prayer, ‘ Bevasya tva 
tVe’; having repeated the rik or Vedik passage Anydd-angdt having 

smelt the boy in Jiis bead, having adorned tho hoy .hearing the reflecMon of a 
soTA with clothes and tho like; having bixmght him, accompanied with dancing, 

I Lecttiro TIT, anpra^ p&go ® Dat.-ChaTid. 2, 3. 

9 Dabtaka-Mfuidnsa, I, 4; Dat.-Chand. 2, 1. * Dattaka-Mfmunsa, 5, 12. 
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songs and benedictory words within the house; liaving in the prescribed mode, 
offered oblation of cJuiru to the consecrated fire, — reciting the rik, ‘ Yas Ivd hr Ida 
and the single WA;, ^ Tubhyam agne and the five WA;^ commencing with 
‘ Somoadadat — as many times as the number of riks recited ; and having 

performed the homa or burnt sacrifice with tlio holy texts, ‘ Svistakrit 
should complete the rcinainiiig part of the ceremony.^ 

“ Amongst Tlrahmanas, the affiliation of a son should he niade (Kartavyah) 
from amongst sapindas ; or on failure of tliciu a non-sapinda (may bo affiliated) ; 
but any other should not be affiliated: amongst Kshatriyas, one from their own 
tribe, or one wlioso gotra is the same as that of tJio afh>pter’s guru or preceptor 
(may be affiliated :) amongst Vaisyas, from amongst those of the Vaisya tribe : 
amongst Sudras, from amongst those of the Sudra tribe : amongst all classes, 
from amongst their respective classes, not from others. A daughter’s son or a 
sister’s son is, however, affiliated by Sudras ; amongst the three (tribes) begin- 
ning witli the Brahmana, a sister’s son is not affiliated somewhere (or any- 
where).* By no man having an only son, should th(5 gift of a son bo ever made. 
By a man having three or more sons, tlA) gift of a son should anxiously bo 
made. An excellent Bralimana should bestow on the officiating priest the feo 
according to his ability; a Kshatriya, even one half of his dominion; a Vaisya, 
wealth amounting to throe hundred ; a Sudra, oven the whole of his iDropei*ty : 
if indigent, to the extent of his means.”^ 

Sakala: — “A twice-born man, being destitute of a son, should, on that 
account, affiliate as a son, the offspring of a Sapinda, or also next to him, a 
child of a Sagotra ; in default of the latter ho should bring up as a sou one 
born in a different /70/m, except a daughter’s son, a sister’s son and the son of 
the mother’s sister.”'*' 

Manu : — “ If amongst full brothers, one bccoTues father of a son, Manu 
declares that by means, of that son all of them become fathers of male issue.” — 
I have already considered the view that may ho taken of this passage, namely, 
that, a man having a nephew need not adopt.^ 

It shoiihl ho observed that according to the Mitakshara School sagotra or 
agnatic relations are subdivided into saplndas and j\oxi- sapiudas ; tlio term 
sapinda is also appxfed to cognate relations within certain dogi’ees, who aro 
generally designated by the word handhu ; but when used without any qualifica- 
tion, sapinda includes members of the same family or gotra. Therefore, taking 

* These passages are cited in Dattaka-Chandrikii, 3, 1 — 10; in Dattaka-Afimansd, 0, 
2-21 ; and in Vyavahdra-Mayukba, page 62, Alaudlik’s Edition. 

* This passage is not found in all copies. 

* Vyavahara-Mayukha page 63, Mandlik’s Edition 5 Dattaka-Mimansa, II, 2, 74 ; IV, 1 ; 
Dattaka-Chandrika, I, 10, 17 & 29 ; II, 14. 

^ Eat.-Mim. 2, 14 and 107 5 Dat. Chand. 1, 11. • Lecture V, supm, page 198. 
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the passages of SAkala and Sauuaka together, it appears that a Brdhraatia 
should adopt a son from amongst those only that are of the same gotra with 
himself ; but the other tribes though not enjoined to confine their choice with- 
in their own family should nevertheless give preference to one belonging to the 
same gotra. The principle of this provision appears to be that if a person 
selects his nearest agnatic relation available for adoption, then so far as his 
agnatic relations are concerned, there cannot bo much objection to give the boy 
adopted the position of the adopter’s real legitimate for the purpose of inheri- 
tance and so forth. This may bo the origin of the doctrine that an adopted 
son endowed with excellent qualities is entitled to inherit from the adopter’s 
agnatic relations. Nanda Pandita, however, explains the texts in a different 
manner, to which I shall presently refer. 

As regards the negative rules relating to the adoption of a daughter’s 
son and others, you should observe that there is really no rule laid down by 
Sauuaka ; his passage bearing upon it is the mere statement of a fact, and does 
not embody any rule. And as regards Sakala’s text it should be noticed that 
the prohibition of affiliation of a daughter’s son and the like, must be a rule of 
the same character as the injunction regulating the choice of the boy from 
amongst sapindas and others, to which it forms an exception. That is to say, 
if you affii*m the principal rule to be directory, then you cannot but admit that 
the exception to it also is admonitory. 

Nanda Pandita’s exposition of the affirmative rules.— Let us now see 

how Wanda Pandita has construed the above texts, so far as they relate to prio- 
rity for eligibility for adoption. His conclusion may be summarised thus : a 
sapinda of the same gotra is most preferable for adoption ; in his default, a 
sapiiida of a different gotra ; on failure of him, a distant relation of the same 
gotra, within the degree of samdnodaJca ; on his default a more distant member 
of the same gotra; and on default of such also, one who is neither a sapinda nor 
sagotra^ but belonging to the same caste, may be adopted.^ In each group prefer, 
ence is to be given to the nearest, and nearness is determined by the proximity 
of the common ancestor. From this principle as well as from Manu’s text 
declaring the filial relation of a fraternal nephew to his paternal uncle, ho 
affirms that a fraternal nephew shall (or should) be adopteeftn preference to all 
others ;* and refutes at considerable length^ the argument based upon Manu’s 
text, that a fraternal nephew becomes a son even without adoption. In this 
respect he adopts the interpretation put upon the passage by Vijnanesvara,* who 
says that the passage of Mann is intended to forbid the adoption of others, if 
a brother’s son can possibly be adopted ; it is not intended to declare him son of 
his uncle. 


» Dat. Mim. II, 11-20. 
* Idem, II, 28 and 74. 


Dat. Mim. II 63-73. 
MitAkshar4, 1, 11, 36. 
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The Dattaka-Chandriki adopts the above view both as regards the order 
of preference, A and as regards the brother’s son’s adoption.* 

These rules held to be directory. — The European authorities arc of 
opinion that the above rules are not imperative but only recommendatory.® 
There is one case, however, in which the Bengal Sudder Court held that accord- 
ing to Hindu law, while a brother’s son exists the adoption of any other 
individual as a son cither in the Battaka or Kritrima form was illegal.* There 
are other cases in which a contrary view was taken.® And it is now settled 
by the Judicial Committee that these rules are merely directory. The question 
arose in the case of TJma Baee v. Ookoolanund Bass^ in which the validity of 
the respondent’s adoption was impeached upon the ground that his adoptive 
father had a fraternal nephew capable of adoption, in existence. The question 
is discussed by the Judicial Committee in the following passages of thoii* judg- 
ment : — 

“ Reverting, however, tj) the general question whether the omission to adopt 
a brother's son is an objection which at law invalidates an adoption otherwise 
regularly made, and so destroys the civil status of the person thus adopted, 
even after, as in this instance, years of recognition, their Lordships have to 
observe, in the first place, that they have been referred to no case in which a 
Court of Justice has so decided. The nearest authority of the kind is that of 
Ooman Butt v. Kunhia SUighy 3 S. D. A. (Select Reports), p. 141. That caso 
arose in a district governed by the Mithila law. The plaintiff claimed under 
an adoption by his maternal grandfather, not in the Dattaka, but in the Kritrima 
form, which is recognized by the Mithila law, to dispossess the nephew and heir 
of that grandfather from the share of the latter in a joint family estate. Vari- 
ous objections, besides the one in question, were taken to the adoption ; the 
case, after the fashion of those days, went from one Judge of the Sudder Court 
to another, who consulted different Pundits and came to conflicting decisions, 
but ultimately the suit was dismissed. The marginal note, no doubt says : 
^ According to the Hindu law, while a brother’s son exists, the adoption of any 
other individual as a son, either in the Dattaka or Kritrima form of adoption, 
is illegal.’ But the force of this note is very much weakened by the fact that 
Sir William Macna^hten, who, being the editor of the Reports, was probably 
the author of it, afterwardi|, and with a full recollection of the case, wrote the 

* Dat.-ChaTj(lrika, I, 10-12. 

» Idem. I, 20-28. 

• 1 Strange’s H. L., 85 ; 2 Strange’s H. L., 104 and 106 : 1 W. Macn. 68. 

♦ Ooman Out v. Kunhia Sing 3 Bong. Sel. Rep., 192 (144), 

* Bdbdji Jivaji v. Bliagirthibdi, 6 Bom. H. C. R., A. C. J., 70 s Dharmddagu v. Bam 
Krishna Chimndji I. L. R. 10 Bom., 80. 

• 1. L. R., 3 Calc., 587 s h. R., 5 1. A., 40 $ 2 C. L. B., 61. 
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passage which will be presently cited. The decision itself was merely on an 
alleged adoption in the Ki*itriina form, which, in its inception and consequences,* 
is very distinguishable from one in which the nntural father parts with his son 
in the full faith that he will be effectually and for all piiiqioses received into his 
new family, and acquire therein the rights which he absolutely loses in his own. 
The son adopted in the Kritrima form retains his riglits of inheritance in his 
original and natural family. 

“ The general question seems to have been considered by Sir Thomas 
Strange, Mr. Oolehrooko, and other text writers ot* einincuce. Sir Thomas 
Strange after recapitulating tlie rules which ouglit to guide the discretion of 
the ado 2 >ter, including the authorities on which the jilaintifF relies, says: ‘ But 
the result of all the authorities upon this iioint is, that the selection is finally a 
matter of conscience and discretion with the adopter, not of absolute proscrip- 
tion rendering invalid an adoption of one not being precisely him who upon 
spiritual considerations ought to have been preferrei?. And by his references to 
the case.s collected in the second volume he shows tliat Mr. Colebrooke, and, 
more strongly, Mr. Ellis, were of his ojiinion. Again, Sir William Maenaghteii, 
just after referring to the case of Ooinan Dntt cleals with the question thus, 
‘It would appear, however, that according to the law of Bengal and elsewliero 
where the docti’inc of the Dattaka Chandrika is chiefly followed, and wlieco 
the doctrine of factum valet exists, a brother’s son may be sujicrsetled in favour 
of a stranger ; and oven in Benares, and in the places wliercj the Mimansa 
principally obtains, and where a iirohibitory rule has in most iristaiiees the 
effect of law, so as to invalidate an act done in contravention thereto, tlio ado|)- 
tion of a brother’s son or other near relative is not essential, and the validity 
of an adoption actually made docs not rest on the rigid observance of that rule 
of selection, tlie choice of him to be adopted being a matter of discretion. It 
may ,be held, then, that the injunction to adopt one’s own sapinda (a brother’s 
son is the first), and failing thorn to adopt out of one’s own gotra, is not essen- 
tial so as to invalidate the ado 2 )tioTi in the event of a departure from the rule.’ 
(Prin. and Brec. of Hindu law, p. 08). It may bo further observed that oven 
Mr. Sutherland, in his Syiioposis, (see Stoke’s Codes, p. OoG), says: ‘But 
though Nanda Pandit extends his principle (i, <?., that proximity of kindred 
ought to detennino the choice of an adopted son) with elaborate ininutoness, it 
cannot be regarded as a rigid maxim of law, vitiating tlic ado 2 )tioii of a remote 
when a near kinsman, or of a stranger, when a relative may exist. The right, 
however, of a whole brother’s son to bo adopted in ])reference to any other 
person, where no legal impediment may obtain, seems to be generally admitted, 
and may be regarded as a received rule of law.’ It is not easy to see ujmn 
what grounds the distinction hero taken rests. Tf wliat the Dattaka Mimansa 
enjoins is to be taken as imperative and having the force of law, the language 
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of the 74th article of the second section, which deals with the dnty of selection 
where there is no brother’s son, seems to be hardly less imperative than that 
of the articles which affirm the preferential right of the brother’s son. 

“ It was urged at the Bar that the maxim ‘ quod fieri non debuit factum 
valet,’ though adoi)ted by tho Bengal School, is not recognised by other schools, 
and notably by that of Benares. That it is not recognised by those schools in 
tho same degree as in Bengal is undoubtedly true. But that it receives no 
application except in Lower Bengal is a proposition which is contradicted not 
only by the passage already cited from Sir William Maciiaghton’s work, but by 
decided cases. Tho High Court of Madras, in China Gaundan v. Kumara 
Gaundan, 1 Madras, 64, and the High Court of Bombay, in a case reported in 
4 Bombay, A. C., 191 (^Jldye Vyanhatrav Anandraw Nimvdlkar v. Javavantrdv 
bin Mathdrrdv Ranadive,') acted upon it ; and that upon the question of the adop- 
tion of an only son of his natural father, on which the High Court of Calcutta 
{Raja Opindur hall Roy \\ Ranee Bromomoyee, 10 W. R., 347 ; I B. L. R. 221) 
has refused to give effect to it, considering tliat particular prohibition to be 
imperative. Their Lordships felt that it would be highly objectionable on any 
but the strongest grounds to subject the natives ot India in this matter to a 
rule more stringent than that enunciated by such text writers as Sir William 
Macnagliten and Sir Thomas Strange. Their treatises have long been treated as 
of high authority by tho Courts of India, and to overrule the propositions in 
question might disturb many titles. 

“ Upqn a careful review of the authorities, their Lordships cannot find any 
which would constrain them to invalidate the adoption of the defendant, even if 
it were more clearly proved than it is that Hullodhur JDas could have adopted 
Dinobondhoo, the only sou of his brother.” 

Negative rules of selection based upon relationship. — Let us now turn 

to tho other branch of the restrictions based upon relationship, regarding the 
selection of tho boy to bo .adopted, consisting of the proliibitojy ones forbidding 
the adoption of certain relations, which form an exception to the foregoing 
aflirmativc rules that have been declared by the Privy Council to be directory 
only and not imperative. 

These restrictiuhs are not only not found iu the most authoritative Smritis 

and in the commentaries anterior to the Dattaka-Mimansa, but are opposed as 

• ( 

I shall show later on, to institutions recognised by them. Tho texts of the minor 

Smritis, bearing upon this subject are for the lirst time, noticctl by JVanda Pan- 
dita who has laid down certain restrictions. But there appears to be an insur- 
mountable difficulty in understanding whether any general principle of exclusion 
from the capacity of being adopted, was intended to be laid down by him, and 
if so, what that principle is. Very great misconception appears to prevail on the 
subject in consequence of the marriage-theory propounded by Mr. Sutherland the 
Q Q 
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learned translator of the work ; bnt not only no ti»aco of it could be found in tlio 
work itself, it is inconsistent witli what N'anda Pandita himself says, as it cannot 
cover the cases excluded by him. Before proceeding therefore to discuss the 
character of the restrictions, let us ascertain what are the rules laid down by 
the author. 

What rules have been laid down by Nanda Pandita ?— The passages 
of the Dattaka-Mimansa, in which this subject is discussed are found in two 
different Sections of the work, namely, in Section II where the author deals 
with the qualifications of the boy to be adopted, and also in Section V where 
he deals with the ceremonies of adoption, and incidentally returns to that 
subject while explaining an expression occuiTing in the passage of law, bearing 
upon the subject of the Section. 

Let us first see what Nanda Pandita says in Section II ; he cites the text 
of Manu, declaring that if one of several full brothers gets a son, all of them 
become fathers of male issue by means of that son, — in support of the proposi- 
tion that a full brother’s son if available shall be adopted and no other. ^ Then 
he adds that as it is established by Mann’s text that the full brothers are adop- 
ters, it follows that they ca'nnot be adoptees.* It means that a paternal uncle 
of the whole blood cannot be adopted by his nephew, and also that full brothers 
cannot adopt one another. Ho goes on to observe that although the word 
•brothers * in Mann’s text may according to a grammatical rule include sisters, 
yet from another word (eha~jata) which, he argues upon the authority of Vijnd- 
nesvara, may be taken in a double sense, it follows that a brother cannot adopt 
a sister’s son, nor a sister a brother’s son.^ In the course of the argument he 
relics upon this text, — “ In the three (superior tribes) beginning with the 
Brahmana a sister’s son is not affiliated somewhere (or anywhere,) ” and 
attributes it to Vriddha- Gautama, perhaps by mistake, for it is a part of 
Saunaka’s text, already cited. 

Thus, he infers from Manu’s text four restrictions : — 

1. A man cannot adopt his paternal uncle of the whole blood. 

2. A man cannot adopt his full brother. 

3. A man cannot adopt his full sister’s son. 

4. A woman cannot adopt her full brother’s son. 

Later on, he cites* the text of Saunaka, — “ But a daughter’s son or 
sister’s son is made son by Sudras ; in the three (superior tribes) beginning with 
the Brahmana — a sister’s son is not (affiliated) somewhere (or anywhere),” — 
and discusses® at great length its true meaning. His own opinion is that this 
passage contains an exception to the rule laid down in the previous passage, that 

» Dafc. Mim. II. 29. • Dat. Mun. II, 32.36. * Dat. Mim. If, Ol-ICS. 

• Idem. II, 30.81, ♦ Idem. 11, 74. 
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require the adopter to choose his nearest sapinda, — and it means that the adop- 
tion of a daughter’s son and a sister’s son, though proper for Sudras, is for- 
bidden to the three superior tribes. In support of this view he cites the text 
of Sakala, which clearly says, — “ in default of the latter, he should bring up 
as a son, one born in a difEerent gotra except a daughter’s son, a sister’s son, and 
the son of the mother’s si.stcr.”^ And concludes* his argument, thus, — “ By the 
text of Sakala it is clearly established that the term ‘sister’s son’ in Saunaka’s 
text is illustrative and includes the daughter’s son and mother’s sister’s son : 
and this is reasonable, because incongrivotts relationship^ is common to all three.” 

You may ask the reason as to why Nanda Panditi so strenuously contends 
by putting a forced construction that the above text of Saunaka intends to for- 
bid the adoption by the t^vice-born classes, of a daughter’s and a sister’s son, 
when there is the clear text of Sakala to that effect ? It will appear when you 
come to Section V, where from that text of Saunaka and from another expres- 
sion used in a preceding passage by the same author, namely, “ bearing the 
reflection of a son ” Nanda Pandita endeavours to squeeze out a rule for the 
purpose of prohibiting some other relations. 

Nanda Pandita in these passages lays down that a man of the twice-born 
classes cannot adopt (1) his daughter’s, (2) or sister’s son, (3) or his mother’s 
sister’s son. It should be observed that the four rules inferred from Manu’s 
passage apply to all classes ■wu'thout any distinction. 

Let us now proceed to examine what Nanda Pandita says in Section V, 
where ho is supposed to lay down a general rule on the subject. I have already 
told you that in that section the author deals with the ceremonies of adoption ; he 
cites Saunaka’s passages prescribing the rites,* in which it is provided that after 
the ceremonies of gift and acceptance have been completed the boy should be 
brought within the house, and the boy is described by the adjective 
or hearing the reflection (likeness or resemblance) of a son. All that this expression 
may suggest to the reader of the whole passage of Saunaka is, that the boy who 
was not the real son of the adopter has now become filially related to him through 
the rites already described. But Nanda Pandita has explained it in a peculiar 
way, as will appear from the followiug passages^ : — 

1. ‘^Reflectioi? of a son (means) the resemblance of a son, — ^and that 
(consists in) the capability gi being begotten by (the adopter) himself through 
niyoga or appointment (to raise issue on another’s wife,) and so forth; as 

* See supra, p. 309. * Dat. Mjm. II, 108. 

• The original is Viruddha-Samhandha which does not moan ** prohibited 

connection’* into which it is done by Mr. Sutherland. 

♦ See supra, page 308. 

• Dat. Mim., V, 16-20 ; the above translation is somewhat different from that of Suther- 
land. 
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(in the case) of the son of a brother, of a sapmda^ of a mgoira, and of the 
like. 

2. “ Nor is niyoga or appointment impossible in the case of an unconnected 
(adopter) ; for, the invitation (of a stranger to raise issue) may take place, 
because it is ordained, — * For the sake of seed, let any Brahmana be invited by 
wealth.’ 

3. “ Accordingly, a brother, paternal uncle, maternal uncle, daughter’s 
son, sister’s son, and the like, are excluded, by reason of absence of the resem- 
bianco of a son. 

4. “ Intending this* very (meaning), it is declared by the sage himself in 
the sequel, — ‘ The daughter’s son and the sister’s son are ordained to be sons of 
Sudras amongst the three superior tribes beginning with the Brahmana, a 
sister’s son is nowhere numlioned as a son'^ 

5. “ In this text also the term ‘ sister’s son’ indicates all those not resem- 
bling a son; lor ^ incongriLous relationship^^ is commoij to them all. And incon- 

relat'ionship^ consists in the incapability of being begotten by (the 
adopter) himself through niyoga or the* appointment (to raise issue on another’s 
wife,) and so forth. 

6. “Just as incongruous relationship is excepted also in the Grihya- 
parisishtha on marriage,^ thus, — ‘ The mai’riagc of a couple in case of similarity 
of either of them to the father or the mother of the other, involves mcAjngruous 
relationship ; as for instance, a wife’s sister’s daughter and the paternal uncle’s 
wife’s sister.’ The meaning of this is this: — Where there is similarity of the 
couple, that is, of the bride and the bridegroom, to the father or the mother, 
that is to say, the bridegroom occupies the position of the bride’s father, or the 
bride occjupies the position of the bridegroom’s mother, such marriage involves 
incongruous relationship : the two examples illustrate the two cases in their order. 

7. “ Similarly, in the case under consideration, (i. e., in adoption) a son 
whose relationship (before and after adoption) would be incongruous should be 
avoided ; in other words such a son should be adopted, as for the mother of 
whom the adopter may feel sexual love.”® 

^ This reading is slightly different, See supra, pages 309 and 314. • 

* According to Nanda Pandita’s own construction, in Sect. II, 93. 

* * Prohibited connection * is Sutherland’s rendering : the original is | 

* Grihya-Pnrisishta of Asvaldyann, page 284, Asiatic Society’s Sanskrit Edition. 

‘ Rao Saheb Visvanath Mandlik notices a different rending which ho says to be the 
correct one, namely, fWWtWS meaning, such a son should 

be adopted, jis on whose mother niyoga is possible : the reading adopted by Sutherland is 

wwfw WTIHS aifTEq: which is rendered by him into “such person to bo adopted, as 
with tlie mother of whom, the adopter might have oamal knowledge.” But the transla- 
tion* given above by me is more literal. 
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Let US now proceed to consider the author’s meaning and intention as may 
be gathered from these passages. 

From what the author says in Sections IT and V, it is clear that he expressly 
forbids the adoption of (1) full brother, t (2) brother (of the half blood,*) 
(3) paternal uncle of the whole blood, ^ (4) paternal uncle (of the half blood), 
(5) maternal uncle,* (6) daughter’s son,® (7) sister’s son,i^ and (S) mother’s 
sister’s son.* 

A woman is likewise prohibited to adopt her full brother’s son. 

The daughter’s or sister’s son is not prohibited to Siidras; but whether the 
others may be adopted by Sudra-s is not expressly stated. 

It should bo observed that with the exception of the daughter’s, the sister’s 
and the mother’s sister’s son, the other relations forbidden by Nanda Pandita 
are not prohibited by any passage of law. It seems to be abhoi'ent to his feel- 
ings that a man should adopt as his son any one of those relations. And he 
applied his mind to deduce some principle and to extract some rule for the 
purpose of supporting his position that those relations should not bo adopted, 
at any I’ate by the members of the twice-born clashes. Whether he intended to 
prohibit the adoption of any relation other than those enumerated by him is 
extremely doubtful. The principles enunciated and the rule suggested by him 
are so vague and unintelligible that it is difficult to extend them to any other 
case. 

“ Incongruity of relationship,” and “ the capability of being begotten by 
the adopter himself through an appointment to raise issue on another’s wife, and 
so forth , are the two principles with which the author wishes both affirmatively 
and negatively to give an idea of his rule. Let us see whether wo can under- 
stand either. 

Incongruity of relationship with respect to adoption means, the inconsis- 
tency of the subsisting relationship of the adopter and the adoptee, wiih the 
filial relation of the latter to the former, to be effected by adoption. According to 
the classificatory system of dividing relations of different dcgi’ees into different 
ranks, necessitated perhaps by the institution of joint family, collateral relations 
of the same degree of descent from* the common stock, with the father are 
conddered as similar to the father ; those of one degree higher than the father 
occupy the position of the .grandfather ; those that are of the same degree with 
the man himself are looked upon as brothers ; those of one degree lower, hold 
the position of a son; one lower by two degrees is a grandson, and so forth. It 
is superfluous for me to say to you that there are shades of difference in the feel- 
ings which a Hindu entertains for his relations of different grades, and he is to 


» Dat. Mim. 2, 31. 
* Idem. 5, 17. 


8 Dat. Mim. 11, 91 : V, 17. 
♦ Idem. II, 107-108. 
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conduct himself in different ways in the proscncfj of his relations of difEercnt 
ranks. Now, it should bo observed that if a boy who, agreeably to the above 
system, already holds the position of a son, such as a brother’s or first cousin’s 
son, bo adopted, there would be no incongruity between the past and the altered 
relationship. But the same cannot be said if you adopt your paternal uncle or 
brother, because the feelings with which yon used to look upon them are incon- 
sistent with the feelings entertained by a father towards his son. In such cases 
there is incongruity of relationship. You may undoubtedly say that the rela- 
tion between an elder and a younger brother, according to some passages of Hindu 
law, resembles that between a father and son, and ask why should there be an 
objection on the above ground to the adoption by an older of a younger brother ? 
That, no doubt, is in accordance with the ancient usage, but people in modern 
times do not feel that sort of respect towards their elder brothers the idea of 
equality is conformable to modem notions with respect to the relation between 
brothers. But I may tell you in this connection that the ancient ideas have not 
entirely ceased to exist ; for, in Cashmere a principality governed by Hindu kings, 
the general usage amongst th^ people is to adopt their younger brothers.® 

Prom the foregoing considerations, it follows that as regards agnatic rela- 
tions, the pidnciple of incongruity of relationship would exclude all those that do 
not occupy the position of sons ; in other words those only who are one degree 
lower than the adopter may be taken in adoption. According to this principle, 
neither a paternal uncle nor a grand-noplicw would bo a fit person for adoption. 

Let us now examine this principle with respect to female relations who also, 
according to the classificatory system and for the same reasons, are divided into 
those occupying the position of the mother, or of the sister, or of the daughter. 
And this division not only applies to consanguineal female relations but also to 
the wives of agnatic sapinda relations. The latter again may be considered 
eonsauguineal relations, for according to all the schools of Hindu law, a married 
woman becomes from the moment of her marriage, a consanguineal sapinda 
relation of her husband and of his sapinda relations.® The joint family system 
also requires that the wives and daughters of the members of such a family 
should bo regarded according to their rank, -with such feelings as one entertains 
towards his mother, sister or daughter. This is expressed in the following 
passage of Vrihaspati, — “The mother’s sister, the maternal nnclo’s wife, the 
paternal uncle’s wife, the father’s sister, the mother-in-law and the wife of an 

• Dayablidga, III, 27* 

• 1 am BO informed by Babu Nil&mbara Mukbopddhy^ya, who was for some years the 
Chief Judge of that state. 

• Lallubhai Bapuhhai v. Jifanhuvarhai, I. L. B., 2 Bom., 388; S. C. before Privy Gounoil, 
Zallubhai Bapubh^iv, Caasibai, I, L. E., 5 Bom., 110; 7 C. L. E., 416; L. E., 7 I. A., 212; 
Dayabbaga, IV, 2, 14; XI, 1, 2, 
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elder brother arc pronounced similar to mothers.”^ Now if the boy intended to 
bo adopted is the son of a near female relation with whom the adopter often 
comes in contact, and whom he is to regard as mother or sister or daiightei*, 
the adoption would involve incongruity of relationship, for notwithstanding 
tlie legal sevei'anco of connection, the mother of the boy will not cease to 
look upon the boy as her son ; and this will be inconsistent with the relation- 
ship subsisting between tlie woman and the adopter. The adoption of a 
brother’s son might bo objected tf) upon this ground, but it should be observed 
that he and others liolding the same rank are looked upon as sons even without 
adoption. Considering the relations expressly prohibited, this seems to be the 
reason wdiich induced Nanda Pandita to ferret out some rule to cover those 
cases. 

The incongruity of relationship in adoptions is compared by the author 
with incongruous relationship in marriages, which supports the above view of 
the principle. But be itj.spccially noticed that no marriage is invalid on tho 
ground of the relationship being incongruous. In addition to the two casoa 
mentioned in tho Gi*ihya-Parisishta of Asvalayana there are other passage® 
prohibiting, on the selfsame ground, the marriage by a man of his stepmother^® 
sister, her brother’s daughter and his children’s daughter as well as the precep- 
tor’s daughter ; but, however improper such marriages may bo, they are never- 
theless valid ;* sapinda and sagotra females only are legally prohibited. Such 
marriages are generally contracted by high-cjistc Br^»hmanas of Bengal, who arc 
compelled by the restrictions imposed by Kulinism, to choose their wives from 
a certain limited number of families. This should be borne in mind for tho pur- 
pose of considering the character of Nanda Pandita’s rule whatever it may 
be. 

Tho conclusion at w^hich we arrive from a consideration of this principle is, 
that a man may adopt tho son of a male relation who is in the same degree of 
descent from the common ancestor, and no other relation. But it should ba 
observed that the principle does actually apply to tho nearest relations, though 
it may theoretically extend to all ; there must bo some reasonable limit to its 
operation. This principle, however, is but tho counterpart of the other, and leh' 
us see whether anytJnng definite can be gathered from it. 

Capability of being begotten by the adopter himself through Niyoga^ 
and so forth. — Equally vague is the other criterion for determining eligibility 
for adoption, namely, “ the capability of being begotten by tho adopter himself 
through niyoga^ and so forth^ Tho first question that suggests itself on reading 
this passage is, whether the word ddi or “ and soforth^* does indicate any- 

*■ Dayabhdga, 4, 3, 81. 

* Seo Baghuuandana’a Udv&hatattva, (Seramporo Edition) Yol. 11, page 66. 



320 WHO MAY BE TAKEN IN ADOPTION, OR CAPACITY TO BE ADOPTED. 

thing or is an expression which is often found in argumentative writing or speech, 
but which conveys no detinito meaning at all ? 

Pundit Bharatchandra Siromani the Sanskrit commentator of the Dattaka- 
Mimansa, explains the expression (ddi) and so forth to indicate “ the receipt 
of Wealth ” as remuineration for the service. It should be observed that Niyoga 
means direction or order given by one person to another under his authonty. 
According to ancient usage a woman might be directed or ordered by her husband 
or any other protector to raise issue by intercourse with another man. Ordi- 
narily a member of the husband’s family, who was also under the authority of 
the elder of the family, was directed or ordered to procreate issue on the autho- 
rized woman ; on failure of him a stranger was invited by the offer of wealth 
to raise issue. Although tlio usage itself is called Niyoga in consequence of the 
necessity of direction to the woman in all cases, yet as regards the man ho may 
be a party to it either by reason of the direction (= Niyoga^ or “ appointment to 
raise issue ”) or through the recei^it of remuneration^ 

Nothing can be more obscure, vague and unsatisfactory than NaTiida Pandi-^ 
ta’s treatment of this subject ; ho requires us to ascertain the relations prohibi- 
ted for adoption by considering w'hether the adopter could, according to an 
ancient practice which he himself maintains had long since ceased to exist, bo 
appointed to raise issue on the mother of the boy intended for adojjtion. As if 
everything connected with that institution which is condemned even by Mann 
and other sages, wore clearly set forth in the Codes or the commentaries, so that 
a reference to them miglit at once show who could or could not bo so appointed. 
On the contrary, neither tlio Codes nor the commentaries furnish any informa- 
tion whatever on the point. What we find in tliem will appear from the follow- 
ing passages : — 

Maim : — “ On the failure of issue (by the husband,) the desired offspring 
may hs procreated cither by her (Devara) hrotlier-indaw or any other sapinda on 
a woman duly authorized (NiyuMd « ordered or directed). 

Yajuavalkya : — “ The son of tho wife is one begotten on a wife by a Sayotra 
or any other. In another passage^ he declares : — “ Tho (Devara) hrother -in-law 
or a sapinda or a sagotra being directed by the Guru (such as tho father-in-law^), 
and being sprinkled with clarified butter, should approach tho sonless woman 
after each catamenia for tho purpose of procrcatii^g a son ; should approach 
until conception, otherwise he would be degmded : a son begotten in this mode 
becomes the husband’s wife’s son.” 

These instances are sufiicient to show how the subject has been dealt with 


* Datiaka-MimansA, V, 16. 

• Mauu, IX, 59. 
Yajttttvalkya, II, 128. 


* Yajnavalkya, T, 68-69, 

* MitAksliara, ou the above texts. 
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by the sages. The commentators also do not throw any additional light.* The 
above passages lay down that any person who is willing may bo appointed, at 
any rate, no restriction of any kind is specified in any work on law. 

That being so, one who attempts to explain the text of ISTanda Pandita must 
find out some meaning by guess. Accordingly Pandita Bharatchandra Siromani, 
his commentator, says that since in the texts of Mann and Yaj naval kya the 
brother-in-law is separately mentioned as the man to be appointed to raise issue, 
though he is included under the terms sapinda or sagotra; therefore it is inten- 
ded by the sages tliat a sapinda or a sagotra who occupies the same rank as the 
brother-in-laAv, in other words, who is of the same degree with the husband, 
may only be appointed, and no other. Hence the adopter must stand in the 
relation of a brother-in-law to the adoptee’s mother, when they are related to 
each other, in order that the adox)tion may be in accordance with Handa Pandi- 
ta’s rule. According to this view, in addition to the relations enumerated, all 
cousins of the same degree with the adopter, and the grand-nephew should be 
excluded. 

The passages of Mann and Yajnavalkya, however, do not appear to justify 
the above interpretation ; and they have not been construed in that way by 
other commentators who appear to understand them to lay down that any 
sapinda or sagotra without any distinction may bo appointed to raise issue. 

But it seems that what Nanda Pandita really intended to lay down can be 
understood, if we direct our attention to that part of the Hindu Codes, which 
deals with heinous sins and crimes, and the mode of their expiation and punish- 
ment. Wo find it laid down there, that cohabitation with another person’s mfe 
is Binful,^^ that with a female of the same gotra with the man himself is a hei- 
nous sin, and that with certain specified female relations is an unexpiable sin of 
the worst type.® At the same time a man is permitted by the foregoing passages 
to procreate a son on a woman who is a sapinda or a sagotra to him. Tl^ro is 
thus a conflict of law, and the only satisfactory Avay of reconciling it is, that 
cohabitation with the female relations specifically named must bo taken to be 
absolutely prohibited. The following passages of Yajnavalkya,® will enable 
you to appreciate the argument : — ^ 

“ Sexual interedhrse with a friend’s wives, maidens, uterine sisters^ low caste 
females, females of the sarr^e gotray and daughters-in-law y is ordained to be equal 
to violating the bed of one’s own father or other ancestor. He who cohabits 
with his father's sister y 'mother's sister y maternal 'ancle's wifoy datighter-in-laWy step* 
mother y sister y the daughter of his vedik teacher, the wife of his vedik teacher, or 

^ See MitaksharA, 1, 10; 1, 11, 1 and 5: Yiramitrodaya, pp. 104-111. 

• Mann, XI, 60; Yajnavalkya, HI, 235. 

* Yajnavalkya, III, 231-233 ; see also Mauu XI, 55 and 59 ; HI, 131-133. 
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his own daughter is (deemed) violator of the bed of his father. He shall be 
beheaded after emasculation, even when the woman was impelled by inolinar 
tion.” 

It should be observed that although “females of the same gotra*’ are 
generally prohibited, yet the daughter, the sister, the father’s sister, the 
daughter-in-law and the step-mother, who are sagotra either by birth or marriage, 
are separately specified. It would be altogether unnecessary to specify them 
.when they are included under the general term “ females of the same gotra^^ 
except for tlie purpose of indicating that tlie offence is the greatest in the case 
of the enumerated females. 

So Vishnu says^ : — “ Sexual intercourse with the mother, the daughter and 
the daughter-in-law is ati-pdtaJea or worse than the most heinous sin * Sexual 
intercourse with the Guru’s wife is mahdpataka or the most heinous sin.^ 
Sexual intercourse with the wife of the paternal uncle, the maternal grand- 
father, the maternal uncle, the father-in-law and^the king; as also with tho 
father’s sister, the mother’s sister, and one’s own sister, is equal to violating the 
bed of the Guru.” 

It follows therefore that a man could not be appointed or rather accept an 
appointment to raise issue on these enumerated female relations of his, when 
intercourse with them is pronouncejd to be a most heinous sin and crime, punish- 
able by emasculation and death. This illustrates the meaning of Nanda Pan- 
dita’s rule, covers all the cases excluded by him, and includes a few more in the 
same category. Otherwise you cannot explain the common principle, upon which 
a half brother and a paternal or maternal uncle of the half blood are excluded 
by Nanda Pandita. 

Relations prohibited for adoption according to the true construction 
of Nanda Pandita’s rule. — The female relations that arc absolutely prohibi- 
ted tc^a man for sexual intercourse according to Hindu law as shown above, 
are : — The wife of the paternal or the maternal grandfather, the father’s wife, 
the father’s sister, the mother’s sister, the paternal uncle’s wife, the maternal 
uncle’s wife, the mother-in-law, the sister and the daughter. It is not necessary 
to take into consideration one or two others for the present purpose. A man could 
be appointed to raise issue on all other female relation's, by reason of the 
absence of any specific prohibition. ^ 

Therefore the relations prohibited for adoption by a man are : the paternal 
uncle, the maternal uncle, the brother, the four first cousins on paternal and 
maternal side, the brother-in-law, the sister’s son and the daughter’s son. 

Taking the above prohibition conversely, a woman cannot adopt the follow- 
ing persons ; — ^lier brother, brother’s son, brother’s son’s son, daughter’s or step- 


• » Vishnu, XXXIV. 1 . 


* Vishnu, XXXV, 1, 


• Vishnu, XXXVI, 4-5. 
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daughter’s or son-in-law’s son, daughter’s or step-daughter’s son’s son, Imsband’s 
brother’s or sister’s son’s son, and her own sister’s son’s son. The husband’s 
son’s son and grandson would also be prohibited, but it is not necessary to 
include them, for their existence is a bar to an adoption by ]ier. 

Sutherland’s marriage-theory. — Mr. Sutherland explains the expression 
“ and so forth ” in the passage, — “ the capability to be begotten by the adopter 
himself, through an appointment to raise issue on anotlier’s wife, and so forth^^' 
thus, — “ By such an appointment, or marriage, and the The first idea 

that suggests itself on perusal of this explanation is, what does the learned 
translator mean by the words and the like’* / It must be conceded that those 
words mean nothing; if that he so, then the words so forth” in the text 

may as well be taken, as I have already told you, to be a meaningless expression. 
It should be observed that the explanation given by Mr. Sutherland does not 
purport to he supported by any authority. 

In his Synopsis, Head Second, Mr. Sutherland expresses his conclusion in 
these words : — “ The first and fundamental pn'nciple is, that the person pro- 
posed to be adopted, be one, Avho, by a legal marriage with his mother, might 
have been the legitimate son of the adopter. By*the operation of this rule, a 
sister’s son, and offspring of other female, whom the adopter could not have 
espoused, and one of a different class, arc excluded from adoption. In the 
present age, marriage with one, unequal in class, is prohibited.” 

The writer appears to lay down a comprehensive rule of his own including 
all the cases ; for, the exclusion of one of a different class is not put by Kanda 
Pandita upon the same ground by which the specified relatives are excluded 
nor is an adoption of one belonging to a different class invalid,''^ though ho is not 
entitled to all the rights of a son whoso adoption is fully approved. The capabi- 
lity of being produced by the adopter himself by an appointment, which is the 
principle of exclusion is entirely lost sight of, in the Synop.sis. Mr. Sutherland 
appears to have thought that appointment to raise issue, and marriage are co- 
extensive in operating exclusion. But that view is obviously wi'ong, as I shall 
presently show. 

This marriage-theory is not supported by any authority except that of 
Mr. Sutherland hin^elf who seems to have been led into it by the analogy of a 
similar rule of Roman law,* and. it cannot be accepted as correct for the following 
reasons : — 

1. It is most unreasonable to suppose that although Nanda Pandita ex- 
pressly refers to the ancient usage of appointment to raise issue on another 
man’s wife, which had become obsolete and illegal long before his time, for the 

» Dat. Mim. V, 16, and note. * Dat. Mim. IT, 74-88. 

4 Ohinnsk Nagayya v. Pedda Nagayya, I. L. B. 1 65. 


.3 Dat. mm. III. 
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purpose of laying down the rule of exclusion, yet his rule is neither more nor 
less than the one deducible from a consideration of the prohibited degrees for 
marriage. You cannot imagine that Nanda Pandita’s rule could as well bo 
explained by the existing institution of marriage, as by the obsolete and obscuro 
usage of the ancient times, by which ho seeks to explain it, without attributing 
to him wrong- headcdness and perversity of intellect. 

2. The marauage-theory does not cover all the cases expressly excluded by 
Nanda Pandita. For he forbids the adoption of a brother, a paternal uncle 
and a maternal uncle who may be either of the whole or half blood : now, it 
may vciy well be, that there could be a legal marriage of a man with his step- 
mother and his paternal or maternal step-grandmother, if they were unmarried. 
Hence the rule propounded by Mr. Sutherland is not comprehensive so as to 
exclude them; it cannot therefore bo legitimately taken to be what Nanda 
Pandita intended to lay down. 

3. This shows that marriage, and appointment to raise issue on another 
man’s wife arc not co-extensive as regards the prohibited relations. But accord- 
ing to Sutherland’s own explanation in his note, Nanda Pundita must be taken 
to intend “ capability to have sprung from the adopter himself by an appoint- 
ment to raise issue, or hy marriage,*^ The first question that aidscs for con- 
sideration is, whether Niyoga and marriage are to be taken distributively or 
collectively in order to ascertain the persons to be avoided in adoption, in other 
words, are those relations only to bo eschewed who arc excluded by the one as 
well as by the other of the two tests, or also those that are excluded by either ? 
The next question that suggests itself is, whether the modem or the ancient rules 
of mairiage are to bo taken into consideration along with the mles of the ancient 
usage of Niyoya which is forbidden in this Kali age ? Marriage-rules for the 
present ago are different in some respects from those prevalent in past ages, for 
instance widow-marriage though permitted in ancient times, is prohibited in the 
present age, but has again been legalized by the Legislature. The rules appli- 
cable to widow-marriage should rather be taken into consideration, in this 
connection, than those regarding the marriage of maidens, for the boy’s mother 
being a married woman at the time when he was begotten, it accords better 
with the reason of the prohibition to consider whether the adopter could marry 
her if she were a widow at that time, than if she were unmarried ; seeing that 
appointment to raise issue on her must relate to her married state. There is also 
another question to be solved, namely, what rules are to be followed, if those re- 
lating to marriage be contradictory to those respecting appointment ; in other 
words, if the capability of having sprung from the adopter himself is possible 
under the former, and otherwise under the latter, or vice versa ? Now, in consider- 
ing these vexed questions that arise if the marriage-theoiy be accepted, you should 
bear in mind the following indispull^ble rules : first, a man cannot marry a damsel 
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who IS sapinda or sagotra to him ; second, a woman by marriage becomes a 
member of the gotra to which her husband belongs, and acquires consangiiineal 
mpinda relationship to her husband and his sapindas ; third, after marriage she 
ceases to bo a member of licr father’s gotray though she retains the sapinda 
relationship; and, fourth, a sapinda or a sagotra male relation of a married 
woman may be appointed to raise issue on her. With respect to the last, it 
should be observed that the texts say, “ a brother-in-law (devara) a sapinda or 
a sagotra male may be appointed ” ; in the English versions of those texts, the 
expression “ the husband’s brother ” is used for the word Devara ; the translation 
is perfectly correct, but the construction of the whol<9 sentence becomes difFer- 
ent, for the words sapinda and sagotra are construed with the word “husband’s,” 
whereas in the original they are to be taken relatively to the woman : the 
sapindas and the sagotras of the husband do, no doubt, boar the same relation 
to her, but in addition to them she has her parental sapindas, who may also be 
included under the term sapinda as used in those texts. Let us proceed to see 
the ditficultics that arise from the introduction of the marriage- theory. A man 
who is related as sapinda or sagotra to ft. woman may be appointed to raise 
issue on that woman, but he may not marry her if she were unmarried ; her 
son may be adopted according to Jfanda Panclita, but not according to Suther- 
land. It should further be noticed in this connection that a parental male 
sapinda of a woman cannot marry her, but ho may be appointed to raise issue 
on her, because the term sapinda is used in the texts relating to the Niyoga 
without any qualification. A person who is not a sapinda to a woman cannot 
marry her if sho belongs to the same gotra with himself, but if after marriage 
with a man of another gotra she becomes a widow, then she may be espoused 
by that person, for she does no longer belong to his own gotra : her son may or 
may not ho adopted according as you consider whether she may be taken in 
marriage as widow or as maiden. In illustration of this, take the instance of 
an adopted son’s marriage ; a person adopted by a man of a differenr gotra, 
retains his consanguineal sapinda relationship in his natural family, but ceases 
to be a member of his natural father’s gotra; he can espouse a girl of his natural 
father’s gotra, if sho be beyond the degrees of sapinda relationship, whom he 
could not have married had he not passed out of the gotra by adoption. 

4. Nanda Pandita compares the incongruity of relationship in adoption 
with incongruous relationship in marriage. But you never compare one thing 
with another if both things are identical. Mr. Sutherland would make adoption 
of a child and marriage of his mother identical for that purpose. 

6. Nanda Pandita does not at all refer to the prohibited degrees for mar- 
riage, but only to incongruity of relationship. And it is a proposition which 
ought to bo accepted on its mere statement that the principles upon which 
prohibited degrees for marriage are based are^ot at all applicable to adoptions. 
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Besides, leaving aside the mistranslation by Sutherland agreeably to his 
own erroneous view, Nanda Pandita concludes the subject by saying ac- 
cording to Sutherland’s version, — “in other wnrds, such person is to bo 
adopted, as with the mother of whom, the adopter might have carnal know- 
ledge.” Now the question arises as to how is it to be determined whether the 
adopter might have carnal knowledge with the adoptee’s mother ? If his incli- 
nation be adopted as the test, you cannot have any definite rule. The prohi- 
bited degrees for marriage again, do not prohibit cohabitation, but simply 
declare that a marriage Tvithin them does not create the relation of husband 
and wife. Hence the in«rriage-theory does not furnish us with any criterion to 
determine as to, with what females a man may have carnal knowledge. You 
have, therefore, no other alteniative than to see, with whom is sexual intercourse 
prohibited by Hindu law. And that subject is dealt with in the part dealing 
with expiation, to which I have already drawn your attention,^ and which 
shows that the sagotra females are generally prohibited, and that a few sagotra 
females and a few sapinda females belonging to a diierent gotra are only speci- 
ally prohibited ; but all sapinda females belonging to a different gotra are not 
prohibited for intercourse, though they are prohibited for marriage. Hence 
also the marriage- theory falls to the ground. 

6. The half brother or the paternal first cousin or similar relations of a 
Hindu may marry his mother’s sister or maternal uncle’s or aunt’s daughter, or 
any other female sapinda on his mother’s side, however disapproved some of 
these marriages may be. Now, a boy who is the issue of such marriage, may 
as a sagotra sa^inda^ be most eligible for adoption according to Nanda Pandita’s 
own opinion, but not according to Sutherland’s view; hence the marriage-theory 
would make the author inconsistent with himself. 

Maxriage-theory not supported by any Sanskrit writer on adoption.— 

There are many Sanskrit writers on adoption, but none of them allude to mar- 
riage in this connection ; some of them refer to Nanda Pandita’s Dattaka-Mimansd 
on this very subject, but they do not understand him to lay down a rule of that 
kind. I shall give you the substance of what they say. 

Referring to the text of Saunaka, relating to the daughter’s and the sister’s 
son, the Dattaka-Chandrika says that it prohibits the adoption of a daughter’s 
or a sister’s son by a person other than a Sudra and explains the expression 
“ the reflection of a son ” in Saunaka’s text, to mean the resemblance of a son,” 
or “ the capability to have been begotten by the adopter through Niyoga, and 
so forth. The author does, in fact, briefly express what is stated in the 
Dattaka-Mfm^nsd. ” 

The Dattaka-Nimaya of Srinatha Acharya takes Saunaka’s text to forbid 
.* Vide flfupra, n. 821. 2 )^attaka-Chandrik4, 1, 17. 


• Idem. 2, 8. 
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the adoption of the sister’s son only ; but he cites that text as one of Narada 
this view is noticed by Nanda Pandita.* 

The Dattaka-Darpana says that a brother and a paternal nncle are to be 
excepted, as they are unfit for being looked upon as sons ; so also the maternal 
uncle, the sister’s son and the daughter’s son are to be excluded by reason of 
the objection of incongruity of relationship against their adoption.^ 

The Dattaka-Kaumudi cites the opinion of Ananta Bhatta to the efPect that 
a brother and a paternal or maternal uncle are to be excepted, since they are 
unfit to be regarded as sons, by reason of incongruity of relationship. The 
author adds that the sister’s and the daughter’s son ai*e»also to be avoided. He 
goes on discussing the subject in the course of which he refers to the Dattaka- 
Mimansa and gives his summary in these words, — “A brother’s son should not 
be adopted by a full sister; the daughter’s son, sister’s son, paternal uncle, and 
mother’s sister’s son are not to be affiliated ; but even a daughter’s or sister’s son 
may be adopted by a Sudra ; regard being had to similar incongruity of rela« 
tionship, others also are no^ to be adopted. * 

The Dattaka- Didhiti reads the text of Saunaka in a slightly different way, 
and observes that a daughter’s son and a sister’s son should be adopted by 
Sudras.^ It does not say anything about their affiliation by the regenerate 
tribes. 

The Dattaka-Manjari says, — ‘‘Amongst Brahmanas the daughter’s and 
the sister’s son are excepted, since they are unfit for being looked upon as sons } 
and for the same reason the paternal uncle and the like are excluded.”® 

Nilakantha in his Vyavahara-Mayukha,7 interprets Saunaka’s text to mean 
that Sudras must adopt only their daughter’s or sister’s son ; he does not cite 
the line relating to the adoption of the sister’s son by the twicc-bom classes, 
although ho quotes all the texts of Saunaka, dealing with adoption. The view 
whicfi he takes of Saunaka’s text is noticed by Nanda Pandita but is rejected 
by him.® ^ 

The Conclusion to which any reader on carefully perusing these works 
on adoption, as well as what is written on the subject in other Sanskrit com- 
mentaries, must come is, that there was no restriction governing the choice of 
a hoy to be adopted, but Nanda Pandita, while writing specially on the 
subject, directed his mind to the question, and found only two texts on the sub- 
ject, namely, one of Sakala and the other of Saunaka. The first of which 
discouiTiges the adoption of only three relations, namely, the daughter’s son, the 
sister’s son, and the mother’s sister’s son. The second passage is, as we have 

* Dattaka- Siromani, page, 76. 

* Dat. Mim. 2, 96. 

* Dattaka- Siromani, page 153. 

* Idem. pp. 157-168. 


* Dattaka- Siromani, p. 159. 
® Idem. p. 165. 

* Page 53, Mandlik’s edition. 
® ]lat. Him. 2, 99-102. 
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already seen, capable of different constructions, but it is liable to be construed 
as disapproving the adoption of the daughter’s and the sister’s son, amongst 
the twice-born classes. Incongruity of relationship is considered by all the 
writers who have dealt with the matter, to be the principle upon which those 
passages are founded, in other words, it is incongruous or inconsistent with 
refined taste or feelings that certain nearest relations should be looked upon as 
sons ; for instance, that a person who used to call you ‘ maternal uncle ’ should 
address you ‘ father,’ is likely to be repugnant to your feelings. And the same 
principle is applicable also to certain relations other than those specified in the 
above passages, such as a4)rother and a paternal or maternal uncle. But there is 
no express authority for excluding them. Nanda Pandita supplies that deficiency 
by deducing the principle of incongruous relationship from Saunaka’s expres- 
sion “i*cfiection of son” and his text referred to above, and excludes a brother 
and an uncle by the application of that principle. The other writers also 
exclude those very relations or some of them, but none add any new relation 
to the list, though it is observed by some writers that other similar relations 
should be avoided, whose adoption wottld be liable to similar objection. The 
paternal and the maternal uncle’s and aunt’s son and a brother-in-law would be 
the only other relations excluded according to the only acceptable construction 
of Nanda Pandita’s principle of “ capability of having been begotten by the 
adopter himself ” ; that capability being wanting in those cases only whex’e the 
boy’s mother is such a relation, that the adopter’s cohabitation with her is abso- 
lutely prohibited, as is evidenced by the nature of punishment and expiation. 

The whole thing appears to be put upon an aesthetic ground ; there may 
also be an ethical clement in it. One thing, however, is clear, namely, that 
Sutherland’s theory is supported by none. 

The incest theory, and the adulterous theory of adoption.— The view 
which Sutherland sets forth in his Synopsis with respeet to the restriction on the 
choice of the boy to be adopted, has, however, been adopted by the European text- 
writers and incorporated in their works.* But it should be noticed that even Suth- 
erland’s rule goes no further than this, that whether an adoption involves incon- 
gruity of relationship is to be determined by the consideration whether the 
adopter could have married the adoptee’s mother, had she been unmarried. Great 
misconception, however, appears to prevail about the nature of the rule, and it 
has given rise to a false theory of adoption. It is supposed that the adoptive 
father is deemed to have begotten the adopted son on that son’s natural mother, 
hence if she bo prohibited to the adopter for marriage, the adoption would be 
incestuous. Sir F. Macnaghten observes* : — But it was a family of Brahmins, 

^ 1 Strange, 83 j Sir, P. Macn. Oons. H, L„ 171 ; 1 W. Macnaghten, 67. 

• • Considerations on H, L., 171. \ 
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and her claim was impugned npon the ground of relationship, it being argued 
that she could not without incest be the mother of her uncle’s son.” Mr. Mayne 
remarks, — “ The real fiction is, that the adopting father had begotten the child 
upon its natural mother ; therefore it is necessary that she should be a person 
who might lawfully hare been his wife.”^ This notion of incest makes one look 
upon an adoption in violation of the prohibition, with some degree of abhorrence, 
and seems to have mainly contributed to the result that these prohibitory rules 
based upon relationship are regarded to be of a character different from that of 
the aflirmati ve rules of preference, which are based upon the same ground of rela- 
tionship, but which have been held, as we have already seen, to be of moral 
obligation only. It is worthy of remark that if adoptions in the prohibited 
cases imply incest, then every adoption must involve adultery. 

There is no authority, however, in Hindu law for supporting the notion of 
fictional or constructive incest and adultery. Incongruity of relationship is the 
principle of Nanda Pandita’s rule of exclusion, and capability of being produced 
by the adopter through appointment is the test for determining w'hetlier an 
affiliation involves incongruous relationship. He does nowhere say that the boy 
is to be deemed actually procreated by the adopter, and he refers merely to the 
capability of production through the ancient usage of appointment which was 
not in existence at his time j there is therefore no foundation for even an inference 
of the supposed fiction. 

Besides, if the theory of adoption had been that the adopted son was 
begotten by the adopter on the boy’s natural mother, then the adopted son should 
have been a consanguineal sapinda to the adopting father. But while dealing with 
the sapinda-relationship of an adopted son to his adoptive father Nanda Pandita 
and other writers distinctly say that an adopted son cannot become a consan- 
guineal sapinda of the adopter, although a wife becomes so of her husband.* 

Again if that were the true theory, then an adopted son ought to retain his 
legal relationship with his natural mother and her relations, and could not be 
filially connected with his adoptive mother. But on the contrary we find Nanda 
Pandita laying down that the adopting mother’s ancestors become the maternal 
grandsires of the adopjbed son^ ; and our Courts hold that an adopted son is 
entitled to inherit frdm the adoptive mother and her father and other relations 
in the same way as a real legitimate son born of her.* 

I have already told you that procreation forms no part of the idea of son- 
ship according to the Hindu law of affiliation ; and there is no fiction of the kind 
mentioned above. If you like to have a fiction, then, considering the effects of 
an adoption, you may rather say that the adoptive father has begotten the adop- 
ted son on his own wife who joins in the act of adoption. 

» Mayne’s H. L., § 126. • Dat.-Mim. VI, 14-17. • Dat.-Mim. VI, 50. 

* Kalikomul Moosoomdar ▼. Uim Sankar MoUra, 1. 10 Calc., 232^; L. 10 1. A., ]L88. 
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Incongruotis relationship relatively to the adoptive mother should 

also be avoided. — if incongruity of relationship be a bar to adoption, it must 
be considered in relation to both the adoptive father and mother. If a man 
cannot adopt his sister’s son by reason of incongruity of relationship, because he 
cannot think himself the father of his sisteP’s son, then how can a woman think 
herself the mother of her brother’s son ; if a man cannot I'egard himself as the 
father of his daughter’s son, a woman also cannot regard herself as the mother 
of her fatlier’s son. Repugnance to feelings, which forms the foundation of the 
rule, applies with greater force to women who are more subjective than men. 
Accordingly Nanda Pandita lays down that a woman must not adopt her 
brother’s son. It is, no doubt, true that Nanda Pandita has not, in the passages 
in which ho has discussed the subject, expressly mentioned the adopting mother, 
but the principle enunciated by him, is applicable as well to the adoptive mother 
as to the adoptive father. Hence it appears quite reasonable that the rules laid 
down by him should be understood in relation to bpth the adoptive father and 
mother, but in converse ways. 

With respect to this Mr. Sutherland remarks, — “ Nanda Pandita declares, 
that a woman may not affiliate a brother’s son : if his opinion he correct, it 
might bo consistently argued, that where a woman is proceeding to adopt with 
the sanction of her husband or kindred, she must not select generally, one with 
whose father she could not have legally married.”^ The learned translator 
seems to forget that the idea of “prohibited connection” for adoption originated 
with Nanda Pandita who has been more or less followed by some of the later 
w'l’iters, there being no authority in passages of law for prohibiting the adop- 
tion of any other than the daughter’s, the sister’s, and the mother’s sister’s 
son. Hence if any doubt arises as to the accuracy of Nanda Pandita’s own 
opinion, it must relate to tho matter in its entirety and not so far only as concerns 
the adoptive mother. Tho only ground upon which tho correctness of hTanda 
Pandita’s opinion can bo called into question is, that it is not fairly deducible 
from the texts. If the learned translator relies upon that ground, then undoub- 
tedly ho is perfectly justified in questioning the accuracy of Wanda Pandita’s 
opinion that a woman may not affiliate her brother’s son ; for, the passage of 
Manu* from which he derives that position is not capable *of being fairly con- 
strued in that way. But that ground may be cquqlly urged against what Mr. 
Sutherland calls “the fundamental principle” of selection, whatever it may really 
be. First of all, Wanda Pandita’s construction of Saunaka’s text to the effect that 
amongst tho three superior tribes, sister’s son is not mentioned in any Shaster as 
a son — is open to the same objection ; this interpretation would have been fair, 
had tho Shasters specified who shall or shall not be adopted. In the next place, 

, ‘ Sutherland’s STUopsis, Head 2nd^ 
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accepting his construction of that passage to be perfectly fair, what you arrive at 
is, that Saunaka and Sakala® forbid the adoption of the daughter’s, the sister’s, 
and the mother’s sister’s son. Now, you must bear in mind that both these 
sages do at first lay down that preference is to be given by the adopter to his 
relations in the order of sapindas, sagotras and others, which terms include all 
descriptions of connection ; then they lay down the prohibition by way of ex- 
ception to the previous rule ; the prohibition therefore must be limited to the 
two or three named relations, for the substance of the rule'j according to the 
fair construction of the passages is, that you may adopt any 7.'elations excepting 
the two or three. There is therefore no room for drawing % general principle 
of exclusion from the prohibition. Nor can the expression “reflection of a 
son,” suggest to any reader of the passage the meaning which Nanda Pandita 
has put upon it. It is impossible therefore to differentiate between tho two 
rules upon that ground. 

Mr. Sutherland’s opinion, however, seems to be based not upon the above 
ground but upon his view expressed in the first Head of his Synopsis, namely, 
that a woman is capable of adopting xot in her own right, but in right of her 
husband, and therefore tho incongruity of relationship is to be considered solely 
with T'espect to him. It may bo tnie that a woman has no right to have a son 
independently of her husband, that her husband may have a natural born or 
adopted son apart from her, and that son may be a son to her in a secondary or 
tertiary sense, although such son may be old enough to be her father ; but 
nevertheless there is no reason why the same principle of incongruous relation- 
ship should not be applicable also relatively to her, when she joins with her 
husband in adopting a son, or she alone adopts one under her husband’s permis- 
sion, in tho character of adoptive mother. It may, no doubt, bo said that her 
husband could have married her mother instead of her, and therefore can adopt 
her brother. But could he be the father of her brother, and at the same time 
husband of herself ? Possibility of manlagc, however, is not tho coi^fect test 
which consists in the repugnance of feelings, common to both the adopting 
father and mother. As to women’s incompetency to adopt in their own right, I 
have already shown that view to be incorrect. 

According to I^jianda Pandita the incongruity of relationship must be avoid- 
ed in relation to both the husband and wife when they jointly adopt, or the wife 
alone adopts during tho hiisband’s life with his assent ; in relation to the husband 
alone when he alone adopts ; and in relation to the wife alone when she adopts 
after the death of the husband. The principle must operate with respect to 
the persons that are alive, for no relationship can be incongruous to the soul of 
a deceased person. What objection is possible when the widow adopts her hus- 

• Fide sxvpra pp. 30? — 309. 
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band's sisW's son, or a man adopts his deceased sister’s son P Certainly there 
cannot bo an incest between a living person and the soul of another who is 
dead. It should bo observed that the expression bearing the reflection of a 
son ” describes the boy who is being adopted, therefore it most be taken in 
correlation to ti e person who actually receives him in adoption, and the rule 
extracted there^^m must be understood in relation to the person performing 
the ceremony of adoption, which is the subject dealt with in Saunaka’s passages 
wherein that expression is used. 

Sir F. Macnaghten, however, was decidedly of opinion that a widow could 
not take in adoption the son of her uncle. The facts of the case in which the 
question arose, W3re as follows: A man died leaving three widows and an 
authority permitting his widows to adopt, and making certain directions as to 
which of them should select the boy in case of their disagreement, according to 
which preference might be claimed by the second widow ; but the boy selected 
by her was the son of her uncle, and that fact was considered to be an insuper- 
able bar to her taking him in adoption ; she did in consequence withdraw her 
claim, the same boy being adopted by her co-widow, and no decision was given.^ 
But it should be borne in mind that although the boy so adopted became ^the 
son of her husband and the adopting co-widow, he could not become her son for 
any purpose. Mr. Mayno criticises the above opinion, but he seems to labour 
under the misapprehension that a son adopted by the husband in conjunction 
with one wife, becomes the son of all the wives. There is no authority in Hindu 
law for that proposition. There is only one text of Manu* which declares that 
the husband’s begotten son by one wife becomes the son of all his wives, in the 
same way as a brother’s son, of all the brothers. The Dattaka-Mimdnsd and 
the Dattaka-Chandrika maintain that in the case of the brother’s son, adoption 
is absolutely necessary in order to constitute him the legal son of his uncles. 
To this an objection is raised, that if that were so, an adoption would also be 
necessfepy in the case of the son of a co-wife to constitute him her co- wife’s 
son, — which is obviated by the argument that as the husband’s begotten son is 
sprung from the husband’s body he becomes filially related to his wives® in the 
same way as an appointed or an adulterous wife’s son became by operation of law 
the husband’s son.* The learned author further remarks — “ In fact it would 
appear that the Hindu law takes no notice of the wife in reference to adoption,” 
But he seems to forget that an adoption is a religious' ceremony, and that it is 
an established principle of Hindu religion that the wife is an indipensablo 
associate for the performance of religious rites. It was therefore, quite un- 

• Sir F. Hacnaghten’s Cons, on H. L. (Wh) 

• Mann, IX, 183. 
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necessary for the Sanskrit writers ^on adoption to expressly say anything about 
her; and they do take notice of the wife where necessary. And if yon adopt the 
DattakarMimansi to be anthoritative, yon cannot pass over the present point ; 
otherwise the rule in its entirety should be rejected.' 

Incongruity of relationship in a Sudra adoption.— The texts of S^kala 
and Sannaka^ dealing with the subject of the selection of the boy, relate to the 
twice-born classes and principally to the Brahmanas. Saunaka expressly says 
that the daughter’s and the sister’s son are affiliated by the Sudras : therefore 
those two cannot be taken to be prohibited to that class. Now, the question 
arises, whether the general rule relating to the prohibited degrees for adoption 
applies to the Sudras, subject to the above exception. On the one hand it may 
be argued that the principle of incongruity of relationship is deduced chiefly 
from the prohibition of adoption by the twice-bom classes, of their daughter’s 
and sister’s sons, and that when that is permitted to the Sudras, the foundation 
upon which the general rule is based fails, and with it the whole superstructure 
goes down. On the other hand it may be argued that the general rule ia 
deduced not so much from that text as from the expression “reflection of a son,” 
that the daughter’s and the sister’s son only are permitted to the Sudras, and 
that therefore the general rule must apply to them subject to the above ex- 
press exception permitting the adoption of the daughter’s and the sister’s 
son. 

The character of these prohibitory rules.— The principal question for 
consideration with respect to what may be called the prohibited degrees for 
adoption is, whether these rules are merely recommendatory, or imperative so as 
to invalidate an adoption made in violation of them. There are several cogent 
reasons for holding them to be merely directory : — 

1. Belationship subsisting between the adopter and the boy intended for 
adoption appears to have been no bar to affiliation according to the Qpdea of 
Hindu law. For, in the first place there is absolutely no restriction laid down ; 
in the second place, the affiliation of the daughter’s son as a putrikd-putra proves 
affirmatively beyond the shadow of a doubt that there was no such restriction, 
and the same view is corroborated by the fact that the son produced by a maiden 
daughter became the'* son of his maternal grandfather. 

2. The majority of the commentators on general law recognize, as we 
have already seen, the twelve descriptions of sons ; some of the latest commen- 
tators, do no doubt give prominence to the theory that certain practices though 
perfectly legal according to the Codes are to be avoided in this Kali age, and 
say that the Dattaka is the only son that may now be affiliated, but there are a 
few of the same school who maintain, that the putrika-putra may be made even 


* Vide Supra pp. 30/3 — 309. 
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HOW. But none of them contain any rule hampering the adopter's choice of 
the boy to be selected for affiliation, on any ground. 

3. Admitting that the texts of Saunaka and S4kala are genuine and 
authoritative, they together cannot bo taken to go farther than to forbid the 
adoption of the daughter’s, the sister’s, and the mother’s sister’s son. But the 
manner in which the rule has been laid down should be taken into considera- 
tion for judging its character. The substance of what the two authors say is, — 
“ You should adopt your nearest sapinda or in his default your nearest sagotra^ 
on his failure, a relation of a different gotra except the daughter’s, the sister’s and 
the mother’s sister’s son.* The exception must be of the same character as the 
rule to which it forms an exception ; and if you pronounce the rule to be of 
moral obligation, then you cannot but admit that the exception also must be of 
the same character. There is again a text of Yama which appears to recognize 
the adoption of the daughter’s son by the twice-bom classes, for, it says, — “ It is 
not expressly required that burnt-sacrifice and other ceremonies should be 
performed on adopting the son of a dmighter^ or of a brother, for it is accom- 
plished in those cases, by word of moulh alone.”^ As Homa is necessary for the 
twice-bom classes, the adoption of the daughter’s son mentioned in this text 
must refer to them. 

4. Saunaka expressly says that the adoption of the daughter’s and the 
sister’s son is made by Sudras, From this and the next sentence which is not 
found in many copies, it is inferred that they are prohibited to the twice-bom 
classes for adoption. Now, if anything is permitted to the Sudras and prohi- 
bited to the other tribes, the irresistible presumption is that so far as the 
twice-born classes are concerned, it is simply disapproved and not absolutely 
interdicted. For instance, Mann says* that the Asura form of marriage is lawful 
only for Vaisyas and Sudras, it is by necessary implication pronounced to be 
unlawrful for Brahmanas and Kshatriyas ; but does it follow that a marriage 
by a Brdhmana in that form is invalid ? Certainly not ; such marriages are 
usual amongst certain sections of the Brdhmanas in Bengal. What rules of 
this kind mean is, that such and such practice may be allowed to low people, but 
it is unworthy of respectable persons ; in fact such rules simply appeal to the 
pride of caste for their observance, and fall within the catagory of the Law 
of Honour, but are not intended to bo imperative. I have already told you 
that the ancient distinction between the Sudras and the twicebom classes has^ 

’ Huehut Rao Manlcur v. Qovind Rao, 2 Borrodailo’s Reports, 75 (85) : I do not romomber 
having soon the original text cited in any commentary of note, bat Pandit Bharat Chandra 
Siromani used to repeat it when explaining to his pupils the prohibition against the adoption 
of the daughter’s son, it is as follows : — 

•» Man u, III, 34. - 
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to a great extent, ceased to exist, and that the Brahmanas themselves have 
become divisible into Brahmanas by qualification and Brahmanas by birth, 
the latter being no bettor than Sudras some sections of whom again may 
on account of their culture and purity of conduct aspire to the position of 
the better classes of the Brahmanas. A Brahmana again may, as I have 
already told you, reduce himself to the position of Sudras by his conduct. If a 
Brahmana chooses to adopt his daughter’s or sister’s son, the utmost that you 
can say is, that he may fall in the estimation of his caste people by doing an 
act like a Sudra. But there is no earthly reason justifying the conclusion that 
the adoption is invalid. Has any Brahmana been ev6r outcasted by adopting 
his daughter’s or sister’s son, though instances of such adoption are not rare ? 

5. Nanda Pandita has explained the texts of Saunaka and Sakala dealing 
with the choice of the boy to be adopted, in the same way as those sages. Ho 
has treated of the affirmative as well as of the negative rules in the same manner : 
he has with elaborate minuteness laid down rules for guiding the adopter to select 
the boy from amongst his relatives in et certain order, and has likewise extracted 
a rule of exclusion of a class of relatives,* from the isolated instances mentioned 
by the sages. And neither from the manner nor from the language in which ho 
has discussed the subject — can any distinction be drawn between the affirmative 
and the negative rules. You cannot put forward any ground for differentiating 
between them, and if you say that the former are directory, you cannot reason- 
ably affirm that the latter are of a different character. Mr. Sutherland, however, 
says,* — “It has been intimated by writers on law, (ho means the lawgivers) 
that proximity of kindred ought to determine tho choice of an adopted son. 
But, though ISTauda Pandita extends this principle with elaborate minuteness, 
it cannot be regarded, as a rigid maxim of law, vitiating the adoption of a 
remote, when a near kinsman — or of a stranger, when a relative, — may exist,’* 
Tho learned translator, however, docs not favour us with his reasons if any, for 
discriminating between tho two sets of rules which are supplementary to each 
other. 

6. As regards the general rule of exclusion, whatever it may be, which 
Nanda Pandita lays down upon the principle of incongruity of relationship, 
deduced by him frcAn the prohibition by Sakala and Saunaka, of the adoption 
of the daughter’s, sister’s, and the mother’s sister’s son, — it rests entirely on the 
authority of Nanda Pandita. It is a novel rule not found in any other commen- 
tary, not even in the Vaijayanti, his earlier book. It cannot be enforced unless 
Nanda Pandita be admitted to have enjoyed the position of the legislator whose 
authority is to bo obeyed by all tho Hindus of India. Wo have already seen 
what his actual position was. The want of an enquiry into the age of his work, 
and Mr. Sutherland’s erroneous, though natural, exaggeration of the value of the 
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works translated by him, elothed the treatise with a halo of antiquity and mis- 
led the judges into the belief that it contained authoritative rules observed by 
the Hindus. As the truth has now become known, one should Hesitate to 
enforce his rules as binding upon the Hindus who, quite innocent of what was 
written by obscure authors like Nanda Pandita, have been guided by their 
ancient customary law and usages in matters like adoption. If Sutherland’s 
rule be enforced, numerous adoptions in Bengal would be invalidated. 

7. Nanda Pandita himself does not seem to put the rules higher than 
as preceptive ; and this is clearly indicated by his comparison of the incongruity 
of relationship in adoptions, with the incongruous relationship in marriages ; it is 
to be avoided in the one case just as in the other. But it is universally admitted 
by commentators on the Hindu law of marriage, that a marriage involving 
incongruity of relationship is perfectly valid in law, though reprehensible. 
While dealing with the prohibited degrees for marriage in his Vaijayanti or 
commentary on the Institutes of Vishnu, Nanda Pandita does not at all refer to 
the passages of law, bearing upon incongruity of relationship as a ground of 
e(Kclusion. 

8 . The giver is capable of making the gift, and the adopter is capable of 
accepting the gift, but the thing given is tainted with a defect. What is the 
legal consequence according to Hindu law, when the adoption has been comple- 
ted by the due performance of all the ceremonies, in violation of the rule 
forbidding the acceptance of the particular thing ? This is precisely similar to 
the case of a Brahmana accepting a gift from a thief, discussed in the Mitak- 
shara : there is a passage of law prohibiting the acceptance of such gift, but 
the Mitikshar^ says that the precept does not affect the legal validity of the 
gift and acceptance, the property passes to the donee, and the transaction is 
perfectly valid, but the acceptor incurs sin. In fact these are the cases to which 
the doctrine of factum valet is properly applicable. 

9. 'The religious ceremonies accompanied with the Hamaj or burnt sacri- 
fice, and performed in the manner prescribed by the Sastras, are, according to 
the doctrine of the sacred law and the belief of the Hindus, attended with 
irrevocable consequences, which cannot be undone when the ceremonies have 
been once done. An adoption performed with the Vedik rites cannot be an- 
nulled on any ground. With respect to the adoption of the eldest and only son, 
the 8 h&stris of Bombay observed, — “ Before committing this fault he should 
have reflected, but if he did it without reflection he cannot take him back again. 
For it is thus said, ‘ That which is done, cannot by an hundred negatives be 
undone,’ and from this it is clear, that what is done according to the rules of 
the Veda, cannot be annulled.”^ And this rule applies to marriages within prohi- 

. 1 HuebiU Boo Jiankur v. dovind JRao, 2 Boirodaile’s Beports, 75 (89.) 
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bited degrees through ignorance of law or fact. For instance, Baudhayana 
declares, “If a man marries a sagotra damsel through ignorance he shall main- 
tain her as a mother.” Baghunandana^ cites this text and a few others of simi- 
lar effect, and provides expiation for such marriages, but he does not say that 
the marriage is void, or that the woman may bo restored to her original posi- 
tion : cohabitation is, no doubt, prohibited, but the woman must remain depend- 
ent on the man who is to provide her with maintenance, that is to say, the 
relation in other respects must bo the same as between husband and wife ; the 
apparent reason being that what has been done with Vedik rites cannot be un- 
done. The principle applies to adoptions with greatei* force, for the restrictions 
relating to them cannot bear comparison with prohibited degrees for marriage 
which are based upon social reasons of a gi*ave character. With respect to an 
adoption of a boy from a different caste, Nanda Pandita, after having prohibited it 
in the same way as adoptions under consideration, says that if a boy of a different 
caste be adopted, he should not be made the heir to the estate, but food and 
raiment must bo allowed to him.* .In fact, the adoption is valid, but the 
adoptee acquires an inferior status. • The Hindu law again does not re- 
cognize an Action for having a marriage or ah adoption declared invalid. 
As regards marriage, great divergence of opinion prevails amongst the sages 
with respect to the prohibited degrees, and various usages obtain in different 
localities and amongst different castes. That may bo the reason for not 
allowing such Action, the matter being left to the discretion of the people and 
the control of the castes, who act according to the usages obtaining amongst 
them. An Action for revoking a gift in adoption might perhaps lie under tha 
topic of litigpation called revocation of gift ; but, that could be done only at the 
instance of the natural parents ; for, no other relation could lay any claim to the 
parental property in the child. But, however grossly incestuous an adoption 
might be fancied, never has any objection been raised against it by the caste 
people of the adopter or the natural father, nor does any social opprobrium 
ever attach to it. On the contrary, he is recognized and treated by all people 
as the son of the adopter. The only person who takes exception to it, is he who 
would be the adopter’s heir, were there no adoption. Ho also does not raise his 
voice at the time of adoption, nor refuse to treat the adoptee as a relation by adop- 
tion, until the chance of his getting the adopter’s property arises when, for the first 
time, the adoption appears to him to bo irreligious and contrary to the Sastras. 

Oase-law relating to the prohibited degrees for adoption amongst 
twice-bom classes. — Let us now proceed to see how the law really stands at 
present, and it is to be found not so much in this or that commentary as in the 

^ UdvAhatattva ; see Serampore Edition of Haghnnandana’s Works Tol. II, 62. 
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decisions of the Courts. Wo liavo already seen that of the two branches of 
restrictions based upon relationship to the adopter, namely, one enjoining him to 
give preference to some relations, and the second to eschew others, — the first 
has been held to be merely directory and not legally binding. But as regards 
the latter, the same yiew is not taken in all provinces. In some localities the 
prohibitory rules are regarded to be of the same character as the affirmative 
ones ; whilst in others an opposite view is taken, and they are considered to be 
imperative. This distinction appears to be mainly due to the marriage-theory 
of Mr. Sutherland, and the consequent false theory of adoption and the implied 
idea of incest, which seem to have misdirected the courts to think that the 
prohibitory rules are of a difEerent character. As regards the relations prohi- 
bited, a distinction should be drawn between those expressly mentioned by 
Nanda Pandita, and others that may be included under the general rule 
of exclusion which is propounded by Nanda Pandita and borrowed by the 
author of the Dattaka-Chandrika, but not noticed by any other commentators, 
and which itself is obscure and vague. oOf the six enumerated, the exclusion 
of three, namely, tlie daughter’s, the 'sister's, and the mother’s sister’s son is 
based upon the express authority of Sakala and Saiinaka ; but there is no clear 
authority in support of the exclusion of the remaining three, namely, the brother, 
the paternal, and the maternal undo. As regards the latter two, their adoption 
has never been heard of, nor is likely to take place ; and the adoption of a 
brother is also unheard of, except in some localities where a younger brother is 
adopted. But the question of the validity of a brother’s adoption can seldom, 
if ever, come before the Courts, the property of the adopter would in most cases 
pass to him even without adoption. If adoption be looked upon as an appointment 
of an heir, then the daughter’s and the sister’s son appear to be the fittest per- 
sons whom nature points out for adoption by a man having no nearer relations. 
The prohibition against their adoption operates with considerable hardship ; 
suppose*, a member of a Mitaksliara joint family wishes to give his undivided 
interest to his daughter’s son, he cannot do it except by coming to a partition 
with his coparceners, which may be impossible if he lies on his sick-bed and dies 
without separation. In the Bengal School it is not necessary to have recourse 
to adoption for that purpose, nor would it be profitable to other relations to 
contest the validity of such adoptions, for ordinarily the daughter’s son or the 
sister’s son as such will bo the heirs of the adopter. 

CSbSB-lSlW in Bongsd. — SISTKR’S SON. — In the first case in which the 
question of the validity of the sister’s son’s adoption arose, it was hold in 1810 
that an adoption by a Brdhmana of his sister’s son was valid. t But in 1815, a 

* Ramchunder Chatterjea v, Sii/nibooGhunder Chatterjeaf Sir F. Maonaghton’s Oons. on H. L., 
167 ; 1 Morley’s Digest, 18. 
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contrary view was expressed, namely, that a Hindu (Brahmana) cannot adopt 
his sister’s son, as it imports incest.^ With respect to the first case, Sir F.. Mac- 
naghten says, — “ This decision is manifestly wrong and opposite to all authority, 
except the deposition of some Pundits, who by their testimony on oath, led the 
Court into error.” The author is further of opinion that the doctrine which pre- 
vailed in that case has been overruled by a subsequent proceeding in the Supreme 
Court which, however, gave no decision on the point.® The learned author’s 
attack upon the Pundits, however, seems to be due to a misconception, for, in the 
first case, the question was, whether the adoption of the sister’s son which had 
been completed was valid ; and, in the other case, tlfe question was, whether a 
boy who was related as the paternal uncle’s son to one of three widows permitted 
by their husband to adopt, could be properly taken by that widow or by any 
other, and the question arose before adoption. There was thus a great distinc- 
tion between the two cases justifying a difference of opinion amongst the 
Pundits. The applicabili^ or otherwise of the doctrine of factum valet may 
also explain the divergent views of the Pundits. However that may be, the 
question has not arisen in any otlier case? 

DAUGHTER’S SON. — There is one case in which the adoption of a 
daughter’s son was upheld.^ The Pundit in his opinion does not at all refer to 
the texts prohibiting his adoption. Mr. W. Macnaghten, however, say s^ — “We 
must suppose, though it is not distinctly stated, that the parties in the case 
which gave rise to the question in this case were Sudras ; otherwise the reply 
does not .seem consonant to law.” 

SISTER’S SON IN MITHTLA.— It has been held that the adoption of a 
sister’s son in the Kritrima form amongst the superior tribes is valid.® Accord- 
ing to the opinion of the Pundits, “ the Kritrima form of adoption prevails as 
approved by the people of that country, without regard to the legal distinctions 
of the Dattdka form excluding an only son &o., and one precluded by reason of 
his mother’s affinity.” It should be observed, however, that the prohibited 
degrees for affiliation are deduced by Nanda Pandita from a text describing the 
formalities of adoption, and he is of opinion that the same formalities should bo 
observed also in the Kritrima form of adoption,® so far as they are applicable. 
Besides, the principle of the exclusion applies as well to the Kritrima as to the 
Dattaka adoption ; and the Dattaka and the Kritrima son do, according to the 
Smritis, hold precisely the same po.sition, and the present distinction between 
them is due to the modern development of law. If Nanda Pandita’s rule bo im- 

* Doe dem. Kora Shunkho Tdkoor v. Behee Jfunnee, Bastes Notes, Case 20 ; 1 Morley’s 

Digest, 18. • 2 W. Macnaghten, 185. 

* Considerations on H. L., 166, 168 ^ Idem, note, p. 187. 

• Turmeesur Dutt Jka ▼. Hunooinan Dutt Boy^ 6 Bc^g. Sel. Reps., 235 (192.) 

• Dat. Mim. V, 47-5G. 
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perative, it ought to be enforced also in Kritrima adoptions. In a [later casoi^ 
however, the validity of an adoption of the sister’s son in the Kritrima form was 
rested upon the ground that the parties to the litigation did not belong to any of 
the three regenerate castes. 

SISTER’S soil AMONGST BEHAR KAYSTHAS.— An adoption of 
the sister’s son was held valid in a case,* the parties to which were Kayasthas 
of Behar, upon the ground that they were SdciiTts and not twice-bom as was 
contended by one of them. 

BROTHER. — Relying upon the authority of the Dattaka-Mimansa, the 
Pundit gave his opinion that an elder brother could not be adopted in the 
Kritrima form by the younger brother and it was accordingly held that such 
adoption was invalid.^ 

PATERNAL UNCLE’S SON.— In an unreported case* the Calcutta High 
Court (Justices Pigot and Beverley) upheld an adoption of the paternal first 
cousin upon the marriage-theory of exclusion, which ^was not applicable to the 
case. It should be remarked that he ds not expressly excluded by Nanda 
Pandita. But it ought to bo noticed thht this decision is opposed to the Niyoga 
theory of exclusion, for a man could not be appointed to raise issue on his 
paternal uncle’s wife. 

FRATERNAL NEPHEW’S SON. — The adoption of a grandnephew was 
held to be valid its validity was impugned before the High Court upon the 
ground that the adopter could not marry his nephew’s wife, but it was clearly 
untenable. It appears, however, from the judgment that the Pundits of the 
Court had given a Vyavastha against the validity of the adoption, the reason for 
which is not set forth, but it must have been the Niyoga theory as explained by 
Pandit Bharatachandra Siromani.® 

PATERNAL COUSIN’S GRANDSON.— Following the above decision an 
adoption of the paternal uncle’s great-grandson was declared valid.7 Its lega- 
lity was'called into question upon the ground that he did not according to the 
classificatory system, occupy the position of a son but of a grandson, and 
therefore he could not be adopted, the argument was in fact based upon the 
view taken by Pandit Bharatachandra Siromani. The following observations 
of the High Court (Justices L. S. Jackson and L. R. Tottenham) throw a flood 
of light upon the entire subject, and deserve careful study : — “ We think it by 

^ Nunhoo Singh v. Furm Dhun Singh, 12 W. E., 356. 

* Bdboo Bunjeet Sing v. Bdboo Obhye Ndrdin Sing, 2 Beng. Sel. Heps., 315 [245.) 

* Bdjcoomar Ldll v. Bisaeasur Dydl, 1. L. B., 10 Galo., 688. 

* Analogous Eegular Appeals Nos. 84, 299 and 351 of 1884. 

* Morun Moee Deheah v. Bejoy Kiahto Qoaadmee, Special number of W. B., P. B., 121. 

* Supra, p. 321. 

’ Hdrdnehwnder Banarjee V. Burfhmohun Qkuckerhuity, I, L. B., 6 Calc., 41 ; 6 C. L. B., 
393.' 
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no means clear that the phrase * the reflexion of a son,’ was intended to bear 
the limited signification which he (the subordinate Judge) has put upon it; and 
looking to the place in which it is found, we think it very questionable whether 
it was intended to limit the generation from which a son might be adopted, or 
as anything more than a descriptive epithet applied to the child adopted. The 
phrase, as has been said, occurs only in the portion of the book which prescribes 
the ceremonial, and not in the part which lays down rules as to the 'selection of 
a son. Had the Lawgiver intended to limit the choice to the one generation, 
next below the intending adopter, ho would surely have laid it down distinctly 
and not have left it to be doubtfully, and with mucll dispute evolved from an 
epithet applied to the child in the verses describing the ceremonies to be per- 
formed, and as to whom those ceremonies have been neai'ly completed. The 
passage has no doubt provoked discussion and difference of opinion amongst the 
Pundits, but so far as cither common sense or any judicial authority goes, there 
is no ground for holding that a grandnephew or a cousin’s grandson, when adop- 
ted, does not equally with a nephew bear the reflection of a son.” 

These appear to be the only cases lipon the subject in Bengal. No adop- 
tion has been declared invalid by the application of the marriage-theory of 
exclusion, though it has been referred to and relied upon in several of the above 
cases, for holding that the adoption of particular relations was not invalid. 

In the Punjab, no prohibited degrees for adoption.— The adoption of 

the daughter’s son,^ the sister’s son,* the brother’s daughter’s son,* and the 
sister’s daughter’s son* are held valid amongst Jats, Rajputs, Kshatriyas, and 
even Brahmanas of Delhi. This view of the law is based upon the general 
custom of the Punjab. There are a few cases showing that the Punjab Chief 
Coui’t required the parties to prove custom in each case, and on their failure 
to do so disallowed such adoptions,* But the Court was, upon enquiry in subse- 
quent coses, satisfied as to the existence of general custom,^ or of the state of 
the law under the Sikh rule and accordingly it has been ruled that a party 

* Brahmanas, — Punjab Heoords of 1873, case No. 13, page 26; Kshatriya, — Ponj^b 
Beoords of 1888, case No. 64, page 189; Idem, oaso No. 162, p. 506; Idem of 1886, case 
No. 57, page 119: Jats and other castes , — Hari Sing v. Qtildba, Punjab Records of 1874, case 
No. 60, p. 183; of 1879, RO, 134; of 1881, 66, 149; of 1883, 167, 625; of 1884, 154, 369; of 

1885, 6, 11 ; Idem, 35, 65 ; of 1886, 85, 186. 

* Brdhmanas, — Panj. Reo. of 1883, 149, 449 : Rajput, — P. R. of 1874, case No. 35 ; Jats 
and others,— P. R. of 1876, 1, 1 ; Idem, 50, 138; of 1883, 172, 535 ; of 1886, 33, 59. 

* Kshatriyaa— P. E. of 1878, 72, 233; Jats,— P. R. of 1884, 27, 72; of 1885, 86, 181 ; of 

1886, 43, 82. 

* Jdts,— Punjdb Records of 1878, 77, 242; of 1886, 120, 284. 

* Punjab Records, 1867, case 24, page 75 ; Idem, 1873, case 3l, page 50. 

* Hari Sing ▼. Guldba, Funjdb Records of 1874, easy 50, page 183. 

^ Punjab Records of 1867, case 24 ; of 1875, case 1, page 1. 
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denying the validity of such adoptions, in other words, alleging that they are 
governed by what is regarded by the Courts of other Provinces as the general 
law, must prove the allegation.^ 

It is really looking at the matter from a wrong point of view, to suppose 
that such adoptions are valid in the Punjab under the peculiar custom of that 
Province ; whereas tlie more accurate view appears to bo, that they are per- 
mitted or rather not prohibited by the Hindu law by which the people are ac- 
tually governed, and which is contained in such works as the Mitakshara. I 
have given you at considerable length, the reasons why Nanda Pandita’s work 
should not be treated as an authority ; and the state of the law in the Punjab 
furnishes us with conclusive proof that the innovations contained in the com- 
paratively i*ecent treatises of that kind are not respected, and their doctrines not 
followed by the Hindus. When they are not respected in the Punjab, is there 
any special ground for considering that they are followed by the Hindus of other 
parts of India ? On the contrary, there are strongest grounds for believing that 
if an enquiry be even now instituted by the Government, the customs and usages 
in this respect, of the Hindus in other parts of India would be found to be the 
same as in the Punjab. 

In AUahabad Nanda Pandita’s rules followed— There are very few 
cases on the subject, decided by the Courts in the North-West Provinces. The 
High Court of Allahabad, however, have given effect to Nanda Paiidita’s direc- 
tions ill their entirety. 

WIDOW’S BltOTHEtt’S SON.— For, the Court have held that a widow 
adopting under the permission of her husband, cannot adopt her brother’s 
son,* 

SISTER’S SON. — It has fui*ther been held in two cases® that a Brahma- 
na cannot validly adopt his sister’s son. Sir Comer Petheram, C. J., in deliver- 
ing the judgment of tlie Court in the later case observed, — “ It is urged that 
the earlier authorities on Hindu law do not prohibit such adoption ; tliat the 
view taken by the two Miinamas is opposed to the earlier authorities ; and that 
the ancient texts upon which the Mimdnsds prefer to base their view do not sup- 
port that view. It is admitted that all the Courts have hitherto adopted the 
view which the Mimansas take ; but it is urged that as tha/j view is wrong, the 
decisions based upon it are wrong also. I do not propose to re-open the question. 
All the Courts have acted upon the view taken by tlie two Mimansas, and wo 
are bound to follow the authority of a long and uniform course of decisions. 
Sitting as a division Bench of this Court, it is not competent for us to disturb 

* Punjab Booords of 1885, case 35, page 65. 

* Mibsst. Bdttaa Knar v. Zuchman Sing, 7 N. W. P. Rops., 117. 

* Luchmeenauth Rdo Naik Kalcych v. Mt, Bhina Bdee, 7 N. W. P. Bops., 441 ; Fdrbati v. 

Sundar, 1. L. B., 8 1. 
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the long and uniform course of decisions by all our Courts, from the earliest 
times, upon this point. If the Respondent wishes to re-open the question, she 
must go to the Privy Council.” 

There was an appeal preferred to the Privy Council : the decision of the 
Judicial Committee, however, was based upon another ground, and tlie point of 
law was not decided, but their Lordships expressed a strong opinion concurring 
with the Chief Justice in his view, thus, — “If it were necessary to determine 
the point, their Lordships would probably have little difficulty in accepting the 
opinion of the High Court that a Hindu Brahman cannot lawfully adopt his 
own sister’s son.”*^ 

JAIN AS. — The law and usage of the Jainas, however, sanction the adoption 
of a sister’s son.* 

In Bombay, the earlier view seems to have been different from the present 
view according to which the adoption of the sister’s son and the like is hold 
invalid. While dealing witji preference in selection of the boy to be adopted, Mr. 
Steele gives the order in which relations a.re to be adopted. He enumerates tho 
father^ 8 sister's son as one who may be adopted, and concludes by saying that the 
sister's son and daughter*' s son are adoptible in default of all other relations. And 
in this view, the Poona College agreed with Balchander Sastri. He goes on to 
say that neither a paternal nor a maternal uncle can be adopted on account of their 
being “ elder relations ” ; and fi’om this he infers that a younger brother may bo 
adopted.* In the note attached to the above passage, however, he refers to tho 
opinion of a Sastri excluding the daughter’s and sister’s son. In 1821 the 
Sastris in their answer to questions put by tho Bombay Sudder Court* cited 
tho text of Yaraa recognizing the adoption of a daughter’s son. But from the 
answers given by nine Sastris to certain questions put by tho Collector of Poona,* 
it appears that three gave their opinion against tho adoption of the daughter’s 
and sister’s son, but six others did not allude to any such exception. The opi- 
nion of the Sastris is not of much importance because they were not asked to 
state the effect of an actual adoption of such relations. In 1824 the adoption of 
tho wife’s brother w’as held valid the Sastris gave it their opinion that the adop- 
tion of tho brother-in-law is not expressly forbidden by the Sastras, and that 
when an adoption haiftaken place with Vedik rites, and the initiatory ceremonies 
of tho adoptee have been performed in the name of tlie gotra of the adopter, 
the son is invested with the lineage and estate of the adopter. In 1825 the 

* Sundar v. Pdrhati, I. L. R., 12 All. 60 (66.) 

• Hassan AH v. Naga Mai, I. L. R., 1 All., 288. 

* Stoelo’s L. C., p. 44 ; see also p. 183. 

♦ Huchbut Jiao Mdnhur v. Qovind Rdo Bulwant, 2 Borrodaile’s Reps., 75 (85 and 87.) 

• Idem, p. 94. j 

* Bdi Qangd v. Bdi Shivkuvar, Bombay Select Coses, 73. 
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S^atri gave it as his opinion that a BrAhmana could not properly adopt his 
sister’s son, but when once a person was adopted with the Vedik ceremonies, 
the adoption could not be set aside. ^ In this case the question was, whether a man 
could adopt his wife’s sister’s son ; it is diflBcult to understand how any doubt 
could arise upon that point, possibly the Judges were thinking of the Canon 
Law prohibiting marriage wth the wife’s sister. In 1867 the Bombay High 
Court upheld the adoption of the sister’s son by a Hindu of the Vaisya caste, 
one of the three regenerate tribes.* 

DAUGHTER’S SOH. — It was in 1879 that the Bombay High Court 
declared^ the adoption By a Brdhmana of his daughter’s son to be invalid, 
and dealt with the question in an elaborate judgment reviewing all the European 
authorities and the cases decided by the different Coui*ts. The decision is partly 
rested on the recent opinion of some Sastris, who are merely Sanskritists with- 
out law and who seldom, if ever, adopt sons ; partly upon mere inference drawn 
from Sanskrit treatises on Hindu law, respected in that Presidency ; and partly 
upon some Madras cases subsequently overruled by that Court. The conclusion 
of the Court is expressed in these words, — “ Whether we have regard to the 
treatises on Hindu law above quoted as of authority in this Presidency, or to 
the opinions of the Bombay Shastris which have been mentioned, or to the 
Hindu law as generally prevalent throughout India, we think, that it is a 
general rule and, as said by Mr. Sutherland, a fundamental principle amongst 
Brahmanas, Kshatriyas and Vaisyas that they are absolutely prohibited from, 
and incapable of, adopting a daughter’s or sister’s son or son of any other 
woman whom they could not, by reason of propinquity, marry, and that the 
burden of proving a special custom to the contrary amongst any members of 
these three regenerate classes, prevalent either in their caste or in a particular 
locality, lies upon him who avers the existence of that custom.” 

"Vyith respect to the applicability of the doctrine of Factum valet to such 
adoptions, the Court makes the following observation : — 

“ We, however, holding the adoption to be invalid, inasmuch as Brahmans, 
Kshatriyas and Vaisyas are positively interdicted from, and they are incapable 
of, making such an adoption, are of opinion that the maxim relied on for the 
appellant is quite inapplicable. There is no necessity for ^he Court to set aside 
that which is void ah initio^ and the term ‘ set aside ’ cannot properly be cm- 
ployed in such a case. That term is applicable only to that which is voidable, 
not to that which is null and void. In the case of Lahshmdpjpd v. Bdmavay^ 

^ Huvee Bhudr Sheo Bhtid/r v. BoopshuJeer Bhanherjee, 2 BorrodaiTe’s Reports, 656 (662). 

* Qanpatrdv Vireshvar v. Vithoha Khanddppdj 4 Bom. B[. 0. R., A, 0. J., 130. 

* Gopal Narhar Safray v. Mawmant Oanesa, 1. L. R., 8 Bom. 273 ; Bhagirthi Bat v. Badha* 
hai. Idem, p. 298. 

« 12 Bom. H. C. E., 864. 
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the principle on, and the extent to, which the rule factum valet is permitted to 
operate in cas.es of adoption, are fully considered, and this Court concurs in 
what was said by the Division Court in that case upon that subject. It was 
there said of that rule, ‘ that its proper application must be limited to cases in 
wliich there is neither want of authority to give or to accept, nor imperative 
interdiction of adoption. In cases in which the Shastra is merely directory 
and not mandatory, or only indicates particular persons as more eligible for adop- 
tion than others, the maxim may be usefully and properly applied, if the moral 
precept on recommended preference be disregarded.’ In that case it was held 
that incapability, in the alleged adopted son, to be* given in adoption by a 
widow without previous assent or direction of her husband — ex. gr., his being an 
only son at the time of the alleged adoption — would bo fatal to the adoption, 
and could not be aided by the maxim factum valet. 

It should be observed that in the cases under consideration there is no want 
of capacity to give or to accept, but the prohibition is considered by tho Bombay 
Higli Court to be an imperative interdiction. The Court, however, do not con- 
sider the principle upon which a jirecept^of Hindu law enjoining or prohibiting 
something is to bo distinguished either as directory or as mandatory. It is not 
explained, why the affirmative precept on preference should be assumed to be 
X'e commendatory, and the negative rule forming part of the same precept bo 
cLssnmed to bo of a contrary character, and an imperative interdiction. The Court 
have refused to ap2)ly the doctrine of factum valet to the prohibitions forbidding 
the adoption of an only son and of the daughter’s son and tho like, but express an 
opinion that the affirmative injunctions are merely directory. The reason for 
this difCerOntiation is not stated. But a prohibition also may be either pre- 
ceptive or imperative. It would be begging the question to say that this is an 
imperative rule and the doctrine of factum valet does not apply ; whereas you 
are to take into consideration tho principles of that doctrine as the criterion for 
determining whether the rule is intended to be mandatory or recommendafory, in 
cases like the above ; and you should further bear in mind that if the adoption 
be void and the boy given and accepted be not a son, he would then be the slave of 
the adopter, according to Hindu law. The validity of such adoptions amongst 
Sudras should have b^en taken into consideration for determining the character 
of tho rule ; but the Bombay High Court seem to have out-Braliraan-ed the 
ancient Brdhmanas themself es in their contempt for Sudras by incorporating 
with their judgment a note^ in which marriages of Sudi*as are fancied to bo no 
better than licensed concubinage according to Hindu law as understood by the 
eminent writer of tho note, — and so the Court were unable to derive any aid 
from the same. Both the Bench and the Bar of the Bombay High Court appeal* 

» I. L. R. 3 Bom., 2b9. 
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to labour under the erroneous impression that the low^t classes of Hindus, who 
are really of mixed origin, are Sudras who arc of pure origin and superior to 
most of the mixed castes forming the lowest strata of the Plindu community. 

Subsequently, however, an application was filed for a review of judgment in 
this very case upon the ground of custom in the locality. The application was 
made eighteen months after time, and it was alleged that the delay was caused in 
consequence of the applicant being engaged in collecting instances of tlie custom, 
but the Court were of opinion that that was not suilicient excuse.^ 

AVIUO WS BROTHEK’S SON^. — An adoption by a widow of her brother’s 
son was iiplield, as that fact was not relied on as unfitting him for adoption, the 
case being one fi*om the Southern Mahratta countiy.* 

In Madras* — The European authorities found that the usage amongst the 
people in Madras was different from the law contained in the Dattaka-Mimansa. 
Mr. Ellis observes,^ — “ In practice, the adoption of a sister’s son by persons of 
all castes is not uncommon ; the autlionty above quoted, resting as it does on a 
single text, and that not pointedly prohibitory, canhot be considered sufficient 
to vitiate such adoption.” They seem to have thought that the rule against 
such adoption is not absolutely binding.^ 

The Privy Council also appears to have considered the rule not to bo of such 
a character as to render void an adoption made in contravention thereof ; for, an 
admission by the father of a party was hold by the Judicial Committee to put 
him out of Court, in the following passage^, — “If the genuineness of the deposi- 
tions is established, of which their Lordships entertiiin no doubt, they arc 
decisive of the case. In them tho appellant’s father three times deliberately 
styles the respondent an adopted son. Now, if there weu*o no adoption at all, 
or if tho actual adoption were for any reason legally invalid, the respondent* 
would of course not be entitled to that designation. They amount therefore to 
a complete admission of the wliole title of the respondent, botli in fact and in 
law, ah'd show that the objections which have been urged to his claim; in the 
opinion of the appellant’s father, who probably was well acquainted with all 
the circumstances, and may be assumed to have known the Hindu law and 
customs, had no foundation.” It was admitted by Counsel of both parties 
before the Privy Council that the parties to the case Vaisyas, but the 

Madras High Court attempt to got rid of this case by saying that tho parties 
were really Sudras.*^ It is difficult to understand hAw that fact not known to 
tho Judicial Committee can affect tho force of their decision. 

^ Gii'ioioa v. BIwndji Raghunath, 1. L. B., 9 Bom., 58 (62.) 

* OoX^l Narhar Safray v. Hanmant Qaneah Safray^ I. L. R., G Bom., 107- 

^ 2 Strange’s H. L., 101. ^ 1 Strange H, L., 84 ; Strange’s Maimal, sees. 88 and 89. 

® liamalinga Pallai v. Sadasiva Pillai, 9 Moore I. A., 606 j 1 W. R., P, 0., 26. 

* Jivani Bhai v. Jivu Bhai, 2 Mad. H. 0. E., 462 (467.; 
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The Madras High Coui't, however, taking Austin’s view of cnstomary law, 
namely, that a custom which has never been judicially recognized cannot bo 
permitted to pi*cvail against distinct authority, — did refuse to act upon the 
opinion of the European antliorities, and held that in the Andhra country, a 
Brahmana could not adopt his sister’s son, and that the theory of adoption is, 
that the son adopted is to be considered as actually begotten by the adoptive 
father.^- Of course they laboured under the misconception, that the Dattaka- 
Mimansa and the Dattaka-Chandrika contained the general law on the subject, 
binding on the Hindus in all parts of India. They could not account for the 
difference of opinion amongst tlie Pundits, for they obicrve, — “ On the point of 
the validity of the adoj^tion of the son of a person with whom the adopter could 
not have iiitopmarriod, there will be found great conflict of opinion among tho 
Pandits, but none whatever upon the authorities.”* The hojicsty of the I’cally 
honest Pandits were thus questioned by the learned Judges who laboured under 
the above miscumception. ^Jn a later case^ the adoption of a sister’s sou was 
declared invalid, but the party taking •exception to the adoption was held to 
be estopped by his conduct from impeaching its validity. The Court observed, — 
“ On the contrary we are of opinion that although the adoption was invalid and 
inadequate of itself to create communion, that communion has been created by 
tho course of conduct of tho plaintiff and his family, coupled witli the defend- 
ant’s changed situation which has resulted.” 

DAUGHTER’S AND SISTER’S SON.— Tho lawyers being thus aware 
of the vie'ws of the Madras High Court, as well as of the rule laid down by tho 
Privy Council tliat in India clear proof of usage will outweigh writtem texts 
of law, advised their clients in subsequent eases to give evidence of usage. And 
it has been held in one case^ by a Full J3ench of that Court that tho ovidenco 
was sufficient to establish that tho adoption of a sister’s son by Ndmbudri 
Brahmans is .sanctioned by the customary law of Malabar; and it has been 
more generally laid down by another Full Bcnch*^ that iji Soutliern India tlio 
custom which exists among Brahmans of adopting a sister’s or daughter’s sou 
is valid. 

MATERNAL AUNT’S DAUGHTER’S SON.— In another case® the boy 
was related to tho adopter both on iiis father’s and mother's side, and the 
validity of tho adoption yas impeached on the ground of the relationship on 

• Narasnmmdl v. Balardmdcharlu^ 1 Mad. El. C. R., 420. 

• Jivani Bhai v. Jivu Bhni, 2 Mad. H. C. R., 462 (468.) 

• Qopdldf/yan v. Raghupatidyyan^ 7 Mad. II. C. R., 250 (257.) 

^ Eranjoli lllath Viahnu Nambudri v. Eranjoli Jllath Krishnan Namh'ddrif I. L. R., 7 
Mad., 3. 

• Vayidindda r. Ajfpu, I. L. R., 9 Mad , 44. 

• Venkata v. Subhadraj I. L. R., 7 Mad., 548. 
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the adopter’s mother’s side. The following diagram exhibits the previous 
relationship between the adopter and the adoptee : — 

Father 



A is the adoptive father and R the adopted son : considering the relation- 
ship on A’s father’s side the' adoption is not only nnexceptionable, but also 
commendable, because R is A’s paternal first cousin’s son and is deemed as a 
brother’s son according to the classificatory system ; but it was contended that 
regard being had to the relationship on A’s mother’s side, the adoption was bad, 
as thci'c could be no legal marriage between A nnd the mother of R, she being 
within the prohibited degrees. The Madras High CouH held in the first place 
that, according to the usage obtaining both in the Telugu and the Tamil country, 
a marriage between a maternal uncle and his niece is not incestuous, and they 
explain the origin of this usage by referring to a hymn of the Rigveda, which 
appears to recognize the marriage by a man of his maternal uncle’s or paternal 
aunt’s daughter. In the second place, it is held that even, according to the 
general' law of the Mitakshai’4, the mother of R is eligible for marriage by 
A, and the reason assigned is, that she is beyond the fifth degi*ee. The learned 
judges appear to have laboured under a misapprehension in calculating degrees 
of relationship, for the mother of R is clearly within five degrees of A accord- 
ing to the Mitakshard. The Hindu mode of computation degrees is peculiar ; 
if two persons are within four degrees of descent from a common ancestor who 
is not beyond four degrees of ascent from either^ then they are within five 
degrees.^ For instance, the mother of R is in the fourth degree from A accord- 
ing to Hindu law, but she is in the sixth degree according to the Succession 
Act.^ 


' Mit&kBhara on T4jnaya1kya, I, 53 ; West Buhler, pp. 121 — 123, and 490 note. 
Act X of 18G5, Section 24. 
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This case illustrates the difficulty and uncertainty introduced by Mr. Suther- 
land’s marriage-theory, according to which the adoption would be invalid. 

SON OF THE DAUGHTER OF A SAGOTRA MALE.— A lawyer who 
is familiar with the mode in which Nanda Pandita has deduced his rule of exclu- 
sion whatever that may be, would be disposed to think that when the adoption 
of the daughter’s and the sister’s son has been held by the Madras High Court 
to be valid amongst the regenerate tribes, the vexata qmtw of prohibited degrees 
for adoption has been settled, and much useless litigation sometimes resulting 
in great hardship has been saved. For, the whole doctrine of incongruity of 
relationship rests upon texts prohibiting the adoption of the daughter’s and the 
sister’s son ; and if it is found that that prohibition is not i*cspectcd in Madras, 
the foundation itself is wanting, and therefore the whole superstructure must fall 
to the ground ; and it may reasonably bo inferred that tJie rule of exclusion, or 
the Dattaka-Mimansa itself, is not respected there. It was, no doubt, upon proof 
of usage, that the adoption of the daughter’s and sister’s son is declared valid, 
but it seems to follow a fortiori that relationship does not stand in the way of 
adoptions. But the Madras High Courts look at the matter from an opposite 
point of view. Nanda Pandita’s rule of prohibited degrees for adoption is consi- 
dered the general law of India, and no exception to that rale is to be admitted 
except upon clear proof of usage in every individual case, and accordingly it 
has been held that the adoption of the son of a woman who was by birth a 
sagoira of the adopter is invalid,^ in the absence of evidence of usage to the 
contrary. ' This decision does, for the first time, judicially determine the rale 
of exclusion, intended to be laid down by Nanda Pandita, and as such, is of very 
great general importance. The reasons for the conclusion arrived at by the 
Court are set forth in the following part of the judgment: — 

“ According to the commentaries, the rule is that niyoga must be possible 
between the adoptive father and the mother of the child taken in adoption ; but 
according to tlie inference di’awn by Sutherland, it is equivalent to saj^ing that 
legal marriage must be possible. Prohibited connection in the case of marriage 
has reference to the relationship in which the couple between whom marriage is 
proposed stand irrespective of mam’age and when tiic girl selected for marriage 
is a maiden. But prohibited connection in the case of niyoga has reference to 
the relationship between a married woman and the person who is appointed to 
beget a child upon her. In comparing the law of prohibited connection in the 
one case with that in the other, it is necessary to bear in mind the theory that 
by marriage a woman passes into her husband’s family, or, as the writers on 
Hindu law say, her gotram becomes that of her husband. It should also be 
remembered that the rules of prohibited connection had a common object in 
both cases, viz,, the prevention of incest. 

^ Minahshi v. Bdmanddd, I L. B., 1 1 Mad., 49. 
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“ In the case of marriage, there are three prohibitions, viz,— 

(I) The couple between whom marriage is proposed should not be sapindas ; 

(II) They sliould not be sagotras ; and 

(III) There should be no Viruddha Sambandha or contrary relationship, 
that isj such relationship as would render sexual connection between them in- 
cestuous. 

“ This contrary relationship is defined as consisting in the couple being so 
related to each other that by analogy the one is the father or the mother of the 
other, as for instance, the daughter of the wife’s sister and the sister of the 
paternal uncle’s Avife. Now the rules as to the person eligible for appointment 
to beget a child arc to the following effect : — According to Manu, Chap. IX, 
verso 59, a brother or a sapinda relation can alone be appointed. The brother 
or sapinda mentioned is the brother or sapinda of the woman's husband who by 
reason of marriage is in law her own brother or sapinda. As a sapinda his 
gotram must be the same as that of her husband, and as the marriage between 
her and her husband must be taken to have been in accordance with the law as 
to prohibited relationship, she could ^ot have been in her maiden state a 
sapinda of the person declared eligible for appointment. There is, therefore, 
no conflict between the law of marriage and the rule prescribed by Manu as to 
niyoga. Yajnavalkya declares in Chap. II, verse 128, that a Sapinda or Sagotra 
or some other person may bo appointed to beget issue. In Miteikshard, Chap. I, 
Sec. XI, verso I, the son of the wife is defined to bo one begotten on a wife by a 
kinsman of her husband or some other relative. In Dattaka Mitnansa, Sec. V, 
verse 16, the commentator says the person appointed may be a brother, a near 
or distant kinsman and so forth, and, as a justification for introducing the word 
‘ so forth ' he observes as follows : — * Nor is sncli appointment of one unconnect- 
ed impossible, for the invitation of such may take place under this text, — For 
the sake of seed, let some Brahmana be invited by wealth.’ As to tho sapinda 
or sagot\*a of her husband, ho could not have been her sapinda or sagotra 
when she was a maiden, as already explained. As to some other person, the 
proper construction is, some person like tho others previously specified, in the 
sense that sexual intercourse with him would not be incestuous under the mar- 
riage law. Thus, there is no conflict between the law of a{)poinfcmoht as to the 
person eligible for appointment and the law of marriage as to tho person eligible 
for marriage. The object in both was that the sexual intercourse authorized 
by law should not be incestuous, and the religious foundation for the rule is 
that the offspring of incest is outcast and not competent to offer funeral or 
annual oblations with efficacy. The point in the analogy consists in securing a 
son competent to perform those oblations, and the analogy holds good whether it 
is considered in connection with the law of appointment or the law of marriage. 
Marriage, niyoga and adoption were alike ordained from a religious point of 
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view by ancient writers on Hindu law for tho production of a son competent to 
offer annual and funeral oblations with efficacy, and Sutherland referred to the 
law of marriage as to what is and is not incestuous connection, probably because 
it is the law now in force ; whilst the commentators referred to the law of 
appointment and explained it by reference to the law of marriage because tho 
object common to marriage and niyoga was alike to prevent incest. It does not 
seem to us that in substance there is any error whether the rule of prohibited 
connection which is taken as a guide is taken from tho one or other, provided 
special cases of deviation from the mle referable to other ancient practices are 
recognized as exceptions to the general rule when they are pi’ovcd by usage. 
As to the argument that the expression ‘ Viruddha Sambandha ’ or contrary 
relationship or prohibited connection is applied by writers on Hindu marriage 
to relationship other than sapindaor sagotra relationship, — it is perfectly true; 
but it does not follow that sapinda and sagotra relationship does not I'cnder the 
connection equally incestuous. It would bo monstrous to say, and there is no 
authority for tho statement, that a bixither might bo appointed to begot a child 
upon his sister for her husband; and marriage is prohibited among Brahamans 
in Southern India between a girl and a boy who ate of tho same gotra, because 
they stand to one another in the relation of brother and sister as being descended 
from tho same paternal ancestor. 

“ Another objection is that, according to this rule, tho adoption of a daughter’s 
son, of a sister’s son, and of a brother is not permitted, whilst according to usage 
it is permitted. In the case of the two former, the special usage is referable to 
tho ancient law of Putrika Putra ; and in the case of a brother, if a special 
usage is prdved, it may be referable to the ancient practice of regarding the eldest 
brother as a father. On this point, however, we do not consider it necessary to 
express any opinion in tho absence of evidence as to usage. But these special 
cases do not seem to us to negative tho applicability of the rule under considera- 
tion as a general rule. Tho case before us is not one referable to any aiAliorized 
ancient practice or text ; nor was there any pica or evidence of a special usage.” 

THE BEASONS FOB THIS DECISION which is, as I have already 
told you, one of very great general importance, should be carefully examined. 

It should be spccjially noticed that tho Full Bench does not accept as correct 
Mr. Sutherland’s interpretation of the words “ and so forth ” in tho expression 
“ the capability of having feprung from the adopter himself through an appoint- 
ment (to raise issue on another’s wife,) and so forth for, ho thought that by 
those words Nanda Pandita intended to include marriage, but the Madras High 
Court take them to inc^do “ invitation by wealth,” in fact the Court adopts the 
same view which Pundit Bharat Chandra Siromani sets forth in his commentary 


^ Dai. Mim. 5, 16 and note. 
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on the Dattaka-Miinansa. Hence the prohibited degrees for adoption are to be 
ascertained bj considering the possibility of sexual intercourse of the adopter 
■with the boy’s mother in her marHml state through niyoga.^ The Court observes, 
“the rule is that niyoga must be possible, but according to the inference drawn 
by Sutherland, it is equivalent to saying that legal marriage must be possible,” 
and proceeds to examine whether this inference is correct. 

The first step in tlie chain of reasoning seems to be liable to exception ; for 
it is observed, — “ Prohibited connection in the case of marriage has reference to 
the relationship in which tlie couple between whom marriage is proposed stand 
irrespective of marriage •and when the girl selected for maiTiago is a maiden.” 
But the Court omitted to take into consideration the fact that all the sages that 
ordained the rules of the Hindu law of marriage, recognize the Paunarhhava, oi* 
son of the twice-married woman ; hence the re-marriage of Hindu widows being 
recognized, the relationship by affinity must also be taken into account for 
arriving at a correct conclusion. For instance, gotra-relationship is an artificial 
one, and as such, is liable to change : a woman by marriage ceases to be a mem- 
ber of her father’s gotra, and becomes a member of her husband’s gotra ; simi- 
larly an adopted son ceases on adoption to be a member of his natural fatlier’s 
gotra and becomes a member of his adoptive father’s gotra; both of them, how- 
ever, retain the consanguineal sapinda relationship to theij' sapinda relations by 
birth, but there is this difference that a married woman on her marriage becomes 
also a consanguineal sapinda relation of her husband and his sapindas, whereas 
the adopted son docs not become so, but he becomes a sapinda of his adoptive 
parents in the sense of connection through funeral oblations of food. Now it is 
admitted on all hands, that an adopted son can espouse a girl of the gotra of his 
birth, if she be beyond the degrees of sapinda relation \ therefore by parity of 
reason, it must follow that a widow may bo married by a man of the gotra of 
her birth, if they are not related as sapindas to each other ; and that a widow 
cannot be espoused either by a sapinda or a sagotra of her deceased husband 
and therefore also of herself. It should be borne in mind that the law of prohi- 
bited degrees for marriage is intended to guard against certain social evils which 
must otherwise spring up. The rule of prohibited degrees for marriage is not 
the same in all countries ; it is framed in consonance to the^ social exegencies of 
each community. The Hindu law prohibits the largest number of relations that 
are not forbidden by any other known system of law/ And the reason is not far 
to seek : the joint family system is the normal condition of Hindu society, and 
whatever reason may be assigned for the prohibition of the marriage between 
brothers and sisters, which obtains in all systems of law, applies with equal force 
to the male and female members bom in a joint family. And the same reasons 


’ Sriramulu v. Ramayya, 1. L. R., 8 Mad., 16. 
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that justify the prohibition of the marriage by a man of a damsel who stands to 
him as a sapinda or a sagotra by birth, would necessitate the prohibition of the 
marriage by a man of a widow who is his sapinda or sagotra by affinity, that is 
to say, whose deceased husband was his sapinda or sagotra by birth. 

Passing over some other propositions which are unexceptionable, wo come 
to the following observation, — “It should be remembered that the rules of 
prohibited connection had a common object in both cases, (^^e., in niyoga and 
marriage,) vw., the prevention of incest.” This remark seems to involve the 
fallacy of petitio pi'incipii ; for, incest moans the sexual intercourse between a 
man and a woman, marriage between whom is prohibited by reason of consan- 
gninity or affinity ; and if you say that niyoga must bo so arranged as to avoid 
incest, you assume that niyoga is not possible between a man and a woman, who 
cannot intermarry. 

According to the Hindu law, marriage is prohibited on three grounds, namely, 
(1) sapinda relationship, which is consangiiineal, (2) sagotra relationship which 
may be consangiiineal or artificial, (3) and Viruddha Sambandha or incongruous 
relationship including affinity and spiidtuAl connection. The Court in noticing 
these, says, — “Viruddha Sambandha or contrary (incongruous) relationship, 
that is, such relationship as would render sexual connection between them inces- 
tuous.” This observation also seems to be very vague : certain relations by 
affinity and a few spiritual connections, who are neither sapindas nor sagotra^ are 
prohibited for marriage which if permitted, would involve Viruddha Sambandha 
or incongruous relationship. But this is simply a moral injunction, for such 
marriages though disapproved are valid in law. Hence you cannot call them 
incestuous except in a figurative sense. 

Then, the Court, relying upon the vague translation^ of a text of Manu, 
goes on to observe, — “ According to Manu, chapter IX, verse 59, a brother or a 
sapinda relation can alone be appointed. The brother or sapinda mentioned is 
the brother or sapinda of the woman’s husband who by reason of marAage is 
in law her own brother or sapinda. As a sapinda his gotram must be the same 
as that of her husband, and as the marriage between her and her husband must 
be taken to have been in accordance with the law as to prohibited relationship, 
she could not have hee% in her maiden state a sapinda of the person declared eligible 
for appointment,^^ In the first place it should be observed that what Manu says 
is, that the devara or brother-in-law, or a sapinda of the woman may be appointed 
to raise issue ; there is nothing in the text which may justify the conclusion that 
the word sapinda is to be taken as relating to the husband ; but the rendering of 
the word devara or brother-in-law, into “ husband’s brother ” may lead one to 
think that the word sapinda must also be taken relatively to the husband. Then, 


w w 


' Seo Sv/pra^ p. 320. 
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again tho remark that the hnsband^s brother is in law her own brother is oit»o- 
neous, however consistent it may be wnth Bnglisli notions ; for, according to the 
Hindus, tho hiisband\s elder brother is to be looked upon as the father-in- 
law, and his yoiingoi* brother as a son d the idea of equality is foreign to 
Hindu notions. The observation of the Madras High Court that a sapindsi 
of the luisbiind could not bo the sapinda of the wife in her maiden state, 
is quite iueousistont with the Hindu law of niaiT'iago, though it may perhaps 
be coiivsisteut with the usage in Madras, according to which a man may marry 
even his maternal imclo’s daughter, and therefore prohibited degrees for 
mari*iago of a man, on* the gi'ound of sapinda relationship, must be limited 
there within the gotra of the family of his birth. But on this side of India, 
the sapindas on tho materual side are also prohibited, and as N'anda Pandita 
was an inluibitant of Benares, his vicAvs must be understood having regard 
to tlic Institutes of laAv, and not to any usage peculiar to Madras and owing its 
origin probably to the fact that only a few Bi*ahman families on'ginally migmted 

C., ■ 

to that place, and tho pi*ohibited degrees for maiTL'inge, as laid down in the 
Sastras could not conveniently be avohled by them. I have already told you that 
a man’s half brother or his paternal uncle’s son may legally marry his mothci*’s 
sister or his maternal uncle’s or aunt’s daughter, though some of these maiTi ages 
may bo disap^iroved ; but there is no objection wliatovcu* to a man’s pateraal 
uncle’s sou marrying his mother’s brother’s or sister’s daughter, far loss to the 
marriage between lier and a more distant paternal sapinda of his. In such 
cases, tho man is a sapinda both to the paternal uncle’s son, or the like, as well 
as to his wife in her maiden state ; and the man being a sapinda of the husband 
is declared eligible for appointment on bis Avife Avho is a mjnnda to tho man in 
her maiden state. The main ground, therefore, on which tlic Coui’t bases their 
conclusion that niyoga and marriage are co-ex tensive as regards the females 
prohibited, is untenable. 

Ftom tho foi'cgoing premises the Court appear to be disposed to come to 
tho conclusion in favour of Sutherland’s inference, and with a view to for-tify 
that position, it is observed, — It w^ould be monstrous to say, and there is no autho- 
rity for the statement^ that a brother might bo appointed to beget a child upon 
his sister for her husband.” This argumentum ad homwjm, however, cannot be 
relied on in considering an ancient usage, Avhich is pronounced by Manu himself 
to be fit only for brutes ; besides, it loses its force in tho case of more distant 
female sapinda relations ; and tho monstrosity disappears in the case of paternal 
or maternal uncle’s or aunt’s daughter, not to speak of remoter relations, who ai*e 
eligible for marnago according to most systems of law. It is on tho other hand, 
equally monstrous to the feelings of the Hindus of the present day to suppose 


’ Sc*3 Maim IX, 57. 
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that the father or tho paternal uncle or the elder bi*othcr of a man could ho 
appointed to raise issue on his wife whom they consider as a daughtor-in-law, or 
that a man could be so appointed on his paternal uncle’s or elder brother’s wife 
who is looked upon as similar to the mother. Hence this consideration docs not 
afford any reason for maintaining that tho sapinda or sagotra or any other 
person who was to be appointed must bo one related through the husband, and 
not such relation of the woman herself ; tho texts do not expressly limit these 
words in that way : there is thus abundant authority for the statement. Mon- 
sti'osity is, indeed, tho only tiue guide, and the Hindu lawgivers have, whilo 
dealing with sin and expiation, named the female relations by consanguinity and 
affinity, sexual intercourse with whom is considered so monstrous that tho 
man guilty of the crime is punished with emasculation and death. ^ 

It seems to have been contended before the court that when tho adoption of 
the daughter’s and sister’s son is penuitted according to usage, it should bo pre- 
sumed that the rule does not obtain in Madras. As to this, the Court observes, — 
“lu the case of tlie two former, (the djiugliter’s and sister’s sou,) the special 
usage is rcfcrjihle to the ancient law of ihitrika-Putra.” But it should be ob- 
served that if the adoption in the Dattaka form had been a modern innovation 
replacing the ancient usage of affiliating tho Putrika-Putra, then the ex|)lanaiiou 
would have been unexcoptioriablo. But when afFiliation in both those forms are 
of ancient origin ; and in one form, or ratlun* in two forms (kdmna and puirikd- 
putra) tho daughter’s son was alfiliateil, the infcionce is irresistible, in the 
absence of express prohibition by any lawgiver, that ho could bt> adoj)tod in. the 
Dattaka form as well, and that relationship was no bar to adoption. Tlie 
proved usage in Madras may therefore be very fairly taken fo inflicjito that 
tho ancient state of thijigs continues there, seeing that the general rule itself 
originated with Nanda Panel ita of Benares in the middle of the se vent couth 
century, and the people of Madras cannot be supposed to liave adopted them 
in the face of the proved usage. ^ 

Tlio Court have also relied upon the theory than an ndo])tion made in con- 
travention of tlie rule is incestuous, which has not, as 1 havtj ali’eady told yon, 
any foundation to rest upon; but it lias not been noticecl that Siithej-land’s 
inference cannot be -logically deduced from a consideration of tlm relations 
expressly prohibited by Nauda Paiidita, some of whom caijuut he excluded by 
the marriage-theory. • 

TUB ADOPTION OP TTIK MOTHER’S SISTPR\S SON AMONGST 
SUDRAS has been upheld by tlie Madras High Conrt.^ It should be remem- 
bered that the adoption of the daughter’s and sister’s sou is expressly permitted 

1 See jSwpra, pp. 321 — 322. 

* China Nayayya v. Vadda Kayayyaj I. L. 11., 1 Mad., 62. 
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to tho Sudras. It was argued that, subject to these exceptions, the general law 
of exclusion must apply to Sudras also. But this argument is obviated by the 
following observation, — **The two stronger cases are taken out of the rule as 
to Sudras by the express words of the text containing tho restriction. It would 
be contrary to legal logic to apply the restriction to tho case not expressly men- 
tioned.” The principle adopted in this case seems to be somewhat opposed to 
tho ruling in the previous case. For, as regards tho adoption of the daughter's 
and sister’s son, the law is the same amongst tho Brahmanas of Madras as 
amongst Sudras ; the applicability of tho general Jaw to them, therefore, seems 
to stand on the same footing; but it is held applicable to the one class and not 
to the other. 

BROTHER. — The adoption of a brother is pronounced to be invalid,^ and 
an opinion is expressed that a half-brother also cannot be adopted.* The usage 
permitting adoption of a younger brother, however, was alleged in one case.® 

WIFE’S BROTHER’S SOif. — The adoption of the son of a wife’s brother 
has been held* valid, the reasons assigned being, that tho restriction that a 
woman should not adopt her brother’s V^on is not found in the Dattaka Chandriki 
which is accepted as of greater authority in Madras, and that an adoption made 
by a woman is made for her husband. 

Summary of the case-law on prohibited degrees.— Tho result of tho 
decisions of the difEerent superior Courts may bo summarised as follows : — 

1. The rule of prohibited degrees for adoption is not observed in Mithila, 
in the Punjab, and partially in Madras. 

2. Tho rule is declared to be the general law of India, and its non-obser- 
vance in the said provinces is attributed to local customs. 

3. Tho rule is understood to consist in tho impossibility of marriage 
between the adopter and the adoptee’s mother in her maiden state by reason of 
their relationship. 

4. The adopted son is deemed to have been actually begotten by the adop- 
ter on his natural mother. 

5. The above view of tho rule has been expressed in every case in which 
the validity of an adoption was impeached on the ground of pre-existing rela- 
tionship, although no adoption has been declared invalid ,by the application of 
that general rule, excepting one in Madras, in which the adoption of the son of a 
woman who was by birth a sagotra of the adopter has been declared invalid. 

6. Excepting the said instance, the only relations whose adoption has been 

* Moottoosamy v. iMchmedavummalef Madras S. D, A# D., 1862, 96, 

* Sriramulu v. Ramayya, I. L. R., 3 Mad., 16. 

* M^naUhi y. Bdmanddd, 1. L. R., 11 Mad., 49. 

* Sriramulu v. jRamayyOf I. L. R., 3 Mad., 15. 
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declared invalid are the brother, the daughter’s son, and the sister’s son who aro 
expressly prohibited by Nanda Pandita. 

7. The prohibition relatively to the adoptive mother is not followed in 
Madras, though it has been enforced in one case by the Allahabad High Court. 

8. The rule of exclusion does not apply to Sudras. 

Oaste of the boy adopted. — I have already dealt with the caste-rules, 
inter-marriage and inter-adoption between the different classes. If the usage of 
the absence of inter-marriage with others be taken to be the criterion of a caste, 
the number of castes cannot be definitely enumerated. The rule laid down by 
Saunaka is, that the boy to be adopted should belbng to the same caste with 
the adopter.^ But he adds that if one be adopted from a different caste, ho will 
not inherit the estate of the adopter but be entitled to food and raiment only.* 
The adoption of a son from a different caste is not prohibited by Saunaka, nor 
by sages who are the real lawgivers ; and the commentators on general law, 
also, admit intermarriage between the different castes, and lay down rules for 
dividing the estate of a man amongst his sons by wives of different tribes.* 
The fact that a son by a wife of an'inferior tribe is entitled to get a smaller 
share, or to no share at all but to maintenance only, does not take away from him 
the character of a son. The European writers, however, seem to labour under 
a misapprehension, for they think that sonship consists only in the right of get- 
ting a share of the father’s property. But it should be observed that the mere 
right to maintenance from the adopting father’s property may be, and oftener 
than not is, more than all the rights, present or future or contingent, in the 
family of birth, put together. There is no authority in Hindu law for the pro- 
position, that if an adoption cannot secure all the rights of a real legitimate son 
for the adoptee, the adoption is a nullity.^ Mr. Sutherland, however, would 
forbid adoption of one from a different caste, upon his theory of marriage 
which, he says, is prohibited between different castes in the present ago.* 

Yajnavalkya* after having defined the twelve descriptions oi^ sons, or- 
dains,*^ — “ Among these, the next in order is the giver of the 'pinda or funeral 
oblations, and the heir of the estate ; ” and then adds :* “ This rule propounded 

by me applies to these sons, when equal in class.” The sago means to say that 
the rule of priority amongst the sons, mentioned by him, applies only when all 
the sons are of the same caste with the father ; but not when they are of different 
castes. Ho does not prohibit the adoption of a son from a different caste ; nor is it 


* Vide Supra, p. 309 ; Dat.-Mim., 2, 74-88. 

* Dat.-Mim. 8, 1-3. * Synopsis, Head Second, para. 1. 

* Mitskshara, DayabhAga. « II, 128-132 ; MitaksharA, 1, 11, 1. 

* Mayne’s H. L. § 126. ^ YAjnavalkya, II, 132; MitAksharA, I, 11, 21. 

* YAinayaikya, II, 182 ; Mittksharfi, 1, 11, 37 ; Dat.-Mim., 3, 3. 
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forbidden by Ksityayana who says that sons belonging to a different caste are 
entitled to food and rai ment only. Saiinaka, also, recoin mends adoption within 
the adopter’s caste and dissuades liim from afliliating one belonging to a different 
class, and if he does, from giving any share of his property to such a son. But 
the rights of an adopted sou of the above description, cannot be supposed to be 
conclusively settled by the passages of Saunaka and Katyayana, when lie is the 
only son of his adoptive father : for, there is no reason why ho should not occupy 
the same position as an aurasa son by a wdfe of the same caste with him, is 
entitled to under the Hindu law.^ 

There cannot be anj^’ doubt that imperfect adoptions like this owe their 
origin to the old notion of transfer of patria potestas not obtaining at the present 
day. If an adoption of this kind actually takes place, the best course to 
follow would be to declare it voidable at the option of the adoptee. 

It has been held that inter-marriage as well as inter- adoption between 
different sections of the same caste is valid.* But on this subject one grave 
misconception generally prevails, namely^ that all non-regenorato castes are all 
subdivisions of the Sudra tribe. It is ifhagined that as the Sudras were the 
lowest of the original four tribes, there cannot be any caste inferior to tho 
Sudras. This is, however, not correct, for according to tho Smritis, all tho 
mixed castes supposed to have sprung from a father of an inferior class and a 
mother of a superior class arc placed below the Sudi’as ; and this is corroborated 
by the usages and customs of the people. 

Adoption of a disqualified person.— Let us next see whether personal 
defects such as cause exclusion from inheritance, disqualify one labouring under 
them for being adopted. Tho commentators arc entirely silent on tho point. 
Mr. Sutherland, however, observes,*'^ It is an obvious inference, that the per- 
son selected should be exempt from any disqualification, which might prevent 
him fulfilling the purpose of the adoption.’^ This inference appears to bo 
supportect by what Nanda Pandita says in the course of an argument.^ A man 
would seldom if ever be disposed to adopt a disqualified, person ; but if any one 
chooses to affiliato a son of that description, there is no reason why the law 
should stand in the way ; the son adopted would be entitled to tho same rights 
as an aurasa son similarly disqualified is entitled to. Sux)[)osi6 a man feels a parti- 
cular liking for a blind relative, and adopts him as bis son, gets him married and 
a grandson free from any defect is born to this blind son, then all the purposes 
of an adoption are fulfilled. Then again you should bear in mind that certain 
persons are excluded from inheritance, on account of moral dolinfjueneics, whom 
the lex loci Act favours by repealing the provisions of Hindu law causing 

^ Soe Mitaksbora ch. 1, Sec. 8 ; Dayabha^a, oh. IX. * Synopsis, Head Second, para 3. 

*^Seo Lecture IV, p 164. * See Dat.-Mim. 2, 62. 
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their disinherison. The out-casto, however, who and whose issue are excluded 
fi'om inheritance, is a pcjrson guilty of certain heinous offences ; mere change of 
religion does not pla(;e a person under that category. Sujipose, a Hindu married 
according to Hindu law, becomes with his wife a follower of the Brahma religion, 
and subsequently many children arc born to them ; and suppose a brother of 
his, who is childless and remains a Hindu, wishes to adopt one of his sons, and 
he is willing to give one in adoption. The boy appears to be eligible for 
adoption in all other respects, excepting this that his father cannot make a 
ceremonial gift which, however, may vicarioj^sly be made by any other Hindu 
relative of tlio parties. As for any defect in the bv^y, that may attach to him 
in consequence of the fault on the part of his parents, it may be cured by an 
expiatory rite and the initiatory ceremonies which have the effect of i*e- 
moving all impurities derived from parents. 

limitation from age and the performance of initiatory ceremonies — 

Neither in the Smrities nor in tlio commentaries on general law is there any 
restriction as to tlic age of a person, which limits his capacity of being adopted. 
On the contmry, an obvious inference muy be drawn from the definitions of the 
hritrima and the self given sons, that there was no limitation of age for affilia- 
tion. The Vedik story of Sunahsepha's adoption proves that such restriction 
did not exist ; for, according to the story, he took a prominent paii) in the per- 
formance of the ceremony which could be done by a person whose Upanayana 
rite had been performed.^ It is, no doubt, desirable that the boy should bo 
adopted at*a tender ago so that he might bo thoroughly assimilated to the family 
into which ho is adopted, and being bred up fx’om liis infancy amidst its mem- 
bers, bo looked upon as a natural relation. The matter, however, was, as it pro- 
perly should be, left to the disci-ction of the parties concerned, by the sages who 
did not lay down any rule on the point. 

Nanda Pandita and some other modern writers have introduced certain 
restrictions upon the only authority of a passage of the Kalikapui^na,® tlio 
authenticity of which is doubted.^ The limitation thus imposed upon the selec- 
tion of the boy, arises, according to them, from his age, and from the previous 
performance of his initiatory rites in the family of birth. The purpose which 
the initiatory ceremgjiies serve, is, according to the sages, ^ the removal of the 
taint tfiat may have been inherited by the son from his parents. According to 
the view taken by these 'modern writers, those ceremonies produce another 
efEect, namely the unse parable connection of the boy to the gotra or family in 
the name of which some of these rites have been performed. 

The passage^ of the Kalika-Purana lays down three rules : (1) that a boy 

* Lecture V, Suprut page 181. ♦ Manu, II, 27; Yajnavalkya, I, 13. 

* Dat. Mim. 4, 22; Dat. Oiiaiid. 2, 25. » Dat. Mim. 4, 22 ; Dat. Ghand. 2, 25. 

* Pat. Chaud. 2, 25. 
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upon whom the ceremony of tonsure has been performed in the family of his birth 
cannot be affiliated to another person, because the filial relation to the adopter 
arises in case the tonsure and the subsequent initiatory rites be performed upon 
the boy in his family, otherwise the relation of master and slave would be the 
efEect ; (2) that a boy cannot be adopted after he has completed his fifth year ; 
and (3) that a person taking a boy in his fifth year must perform the Putreshti 
sacrifice. 

Nanda Pandita in his Dattaka-Mimansa discusses tho construction of the 
above passage at considerable length.^ He is of opinion that a boy though 
uninitiated with the ceremony of tonsure cannot be adopted if his age exceeds 
five years secondly that a boy though initiated with tho ceremony of tonsure, 
may be adopted if he has not completed the fifth year of age but it is absolutely 
necessary to perform the Putreshti sacrifice in order to remove the status of 
slave, ^ and produce the filial relation ; and even then the boy must be a Dvyd- 
mushydyana^ or son of two fathers, of the Anitya description,® that is to say, the 
son so adopted is not severed from his natural family by adoption, because tho 
performance of the ceremony of tonsure in the family of his birth renders his 
connection to it unseparable, but this double relation is not permanent (anitya) 
so as to affect his issue who belong exclusively to the gotra of the adopter, for, 
it is in that family alone that their initiatory ceremonies are performed tho 
reason assigned being that filial relation to a person proceeds from the perform- 
ance of the initiatory rites upon the boy as his son.® 

Jagannatha construes the passage as meaning that there cannot be a valid 
adoption of a boy who has completed the fifth year, or upon whom the ceremony 
of tonsure has been performed.^ 

Tho author of the Dattaka-Chandriki cites the texts enjoining the perform- 
ance of the initiatory ceremonies for removing any inherited taint, which are 
to be performed by a father upon his soii,^® and concludes by saying that if tho 
rite of iArestituro with the sacred thread alone be performed by the adopter 
the filiation of the Dattaka as son of the adopter is completed, but he adds that 
the adoption must take place before the expiration of the primary season for 
that rite ; otherwise the adopter would not bo competent to perform it, for one 
who is not competent to perform it in the primary season, oannot celebrate it in 
the secondary season.-^ The primary seasons are the eighth, eleventh, and twelfth 

C: 

* Dat. Mim. 4, 23.66 ; 1 W. Maonaghton, 72. * Dat. Mfm. 4, 32. 

* Dat. Mim. 4, 43. * Dat. Mfm. 6, 41. 

■ Dat. Mim. 4, 48-49. ’ Dat. Mim. 6, 46. 

« Dat. Mim. 4, 62. * Dat. Mim. 4, 29. 

* Colebrooke’s Digest, Book V, verse, 273 ; Madras Edition Vol. II, pp. 391 et seq, 

>0 Dat. Cband. II, 2Q;22! 1 W. Maonaghten, 72. » Dat. Ohand. 2, 23 and 31. 
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yoai’S counting from conception, for BrahmanoR, Kshatriyas and Vaisyas respec- 
tively;^ and tho secondary seasons are sixteen, twenty-two and twenty-four 
respectively.® In support of the above opinion the author relies upon tho 
following text of Vasishtha. — “ Sprung from one following a different Sakha (or 
branch of the Vedasy) the Dattaka son even, when initiated into studentship, (or 
invested with the sacred thread) under the family name of the adopter himself, 
according to the form prescribed by his peculiar Sakha, becomes participant 
of the Sakha of the adopter.”^ The author cites the passage of the Kalikii- 
Purana which is according to him spurious, and admitting it to be authentic cons- 
Strues it in a manner consistent with his own view'toeutionod above, to mean 
that if the boy has passed the fifth year or the tonsure has been performed, tho 
putreshti rite must be performed and the tonsure repeated. As regards Sudras, 
performance of maiTiage in the family of the adopter would cause filial rela- 
tion,* — and the celebration of it in the family of birth is a bar to a<ioptiou. 

It should, however he observed that if you leave aside the passage of the 
Kalika-Purana tho authenticity of which is doubted, then there is no authority 
in Hindu law for the proposition that ahy of the initiatory ceremonies must bo 
performed in the adopter’s family in order to cause filial relation, in other words, 
that if all or any of the initiatory rites for a person have been performed in tho 
family of his birtli, ho becomes incapable oE being adopted into any other 
•family. The passage of Vasishtha relied upon by the author of the Dattaka- 
Chandrika does not lay down the rule that tho TIpanayana ceremony must bo 
performed in the adopter’s family, nor can such a rule bo fairly inf erred from it. 
Nor is there any passage of law declaring that in the case of Sudius, maiidago 
is a bar to adoption. It should farther be borne in mind that the Kiilika Parana 
which again is an Upa^Piirdna cannot legitimately be regarded as an autliority 
in law. 

The question therefore depends upon the opinion of tho authors of tlie 
Dattaka-Mimansa and tlie Dattaka-Chandrika. Mr. Sutherland understands 
the latter treatise to lay down that an adoption amongst the twico-born classes 
may take f)lace even after the expiration of tlie primary seasons for investiture 
with the sacred cord, provided the ceremony hixs not been performed upon tho 
boy.® But it seems that this view is not suppoi’tod by the text.^ The leamed 
translator thinks that the Puttreshti or sacrifice for male issue would cure the 
defect ; but the author expwjssly says that the pcrformauco of the tonsure by the 
adopter is possible in the secondary season, because it has been expressly provid- 


r Manu, II, 36. * Dafc. Chaiid. IJ, 29 and 32. 

* Manu, II, 38. • Cliaud. 2, 30 note. 

• Dat. Chaud. H, 23 ; Dat. Mim. VI, 49. • Dafc. Chaud. 2, 31 and note. 
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ed in the passage of the Kalika-Purana ; there is, however, no authority for 
applying the same view to Upanayana.^ 

Independently of what is said in those treatises, the European authorities 
think that the performance of the Upa-nayana ceremony is an insurmountable 
bar to adoption, and they set forth the following reason, — “ Adoption is permitted 
on the principle that the adopted son is born again in the family of his adopting 
father ; but this cannot be where the investiture, which causes the second birth, 
has already been performed in the family of the natural father.”* This seems 
to be fallacious on the face of it, for if adoption be the second birth, and subse- 
quently the llpaniayana is^performed, there must be a third birth. The ceremony 
means literally, taking (the hoy) near (the preceptor), and really the commence- 
ment of study of the sacred literature, testifying to the spiritual nature of man 
as distinguished from his animal nature which is common to the lower animals 
as well as to illiterate and ignorant men. The attainment of knowledge, really 
constitutes the second birth which is figurately said to take place by that rite 
intended to lead to that result. The ceremony may' be performed at the age of 
five or sixteen for a Brahmana. And there is no itjason why this ceremony, any 
more than the tonsure, bo a bar to adoption, seeing that it has become a nominal 
ceremony and a more farce, as is evidenced by what it is now generally under- 
stood to be, namely, ‘ investiture mth the characterstic cord.* 

Case-law on the subject. — ^As in other respects of the capacity of being 
adopted, so in this, the decisions of the different superior Courts are not uni- 
form. 

In Bengal the Pundits gave their opinion in some early cases* that a boy 
exceeding five years in age could be adopted if the tonsure had not been per- 
formed in the natural family, and that if after gift and adoption tonsure had 
been performed in the natural family it could not vitiate the adoption, posses- 
sing no effect whatever being an act done by one having no right to do it. But 
the Pundits do not seem to have followed the authority of the Dattaka-Chan- 
drika according to which tonsure offers no obstacle, and its effects may be 
annulled.* In later cases it has been leather broadly laid down that an adoption 
amongst Sudras is permissible at any age previous to his marriage, and amongst 
the superior tribes at any age before investiture with the sapred thread.* Accord- 
ingly it was held that admitting the boy to have been of the age of twelve years 

^ Dat. Ghand. 2, 81 and note. 

• 1 W. Macnaghten, 73 note ; 1 Strago’s H. L., 90. 

• Keerutnaraen v. Mt. Bhobinesreef 1 Beng. Sel. Bops. 213 (161) ; Mussummaut BoUldbh Ds 
V. Manu J3ih%, 5 Beng. Sel. Beps. 61 (60.) 

^ Sreemutty Joymony Dasaee v. Sreemutty Sihosoondry Dassee, Fonlton, 76. 

• Bullahdkant Chcytvdree v. Kiahenprea Dasaee, 6 Bong. Sel. Beps. 270(219); Banee Nitra 
Vayaa v. Bhola Nauth Daaa^ Bong. S. D. A. D., 1853, 633. 
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at tho time lio was given in adoption, he being a Brilimana and the nephew of 
the adoptive father, tho initiatory ceremony of investiture not having been pre- 
viously performed, his adoption was valid. ^ Tlie adoption, however, has been 
declared invalid on some other ground. It should be observed that the rale laid 
down in the above case is clearly opposed to the Uattaka-Chandrikd ; it does, 
however, introduce a new factor, namely, that the adoptee being a nephew of tho 
adopter, was a member of the same gotra. There appears to bo a misconception 
about this subject, arising from the two-fold meaning of the word ^o^ra; in one 
sense it means abstractly the family as composed of members descended in tho 
male line from a common male ancestor who was au/anciont Bishi after w^hom 
the gotra or fiamiJy is named ; and in the other sense it means, lineage. In all 
the passages in which a ceremony is required to bo pcz'formed in the gotra of tho 
adopter, what is laid down is that tho boy should be described as son of tlie 
adopter when the rite is performed, and consequently as belonging to tho adop- 
ter’s gotra^ in both senses. Hence the notion that the fact of the boy belonging 
to the gotra makes any difference isLnot strictly supported by the two leading 
treatises. 

In Madras the rale has been farther relaxed but on proof custom : and it has 
been held that according to tho custom obtaining amongst Brahmans in 
Southern India, the adoption of a boy of tho same gotra^ after tho Upa-nayana 
has been performed is valid.* The usage in Pondicherry permits an adoption 
after the Upa-nayana in any case.* 

The Bombay High Court havo adopted tho view of Nilkantha and of his 
father Sankarabhatta,* and ruled*that among all classes oven a married man 
may be adopted whether he belongs to the same gotra with the adopter, or 
not.® 

In the Punjab also no restriction of any specific age appears to obtain ; and 
the Chief Court upheld the adoption of a son of the age of 30.* 

So also in Mithila no such rale is respected in the Kritrima form-of adop- 
tion. The Pundits^no doubt draw a distinction between that form and tho 
Dattaka, and maintain that the restiuctions relating to the capacity of being 

• B^imkiahore AcharjrChowdree v. Bhoohunmoyee Debea Chowdrain, Bong. S. D. A. D., 185^, 
229 (286) ; affirmed on review, S. D. A. D. of 1860, Vol. 1, 485 (490.) 

• Virardghava v, Ramalingct^ I. L. R., 9 Mad., 148. 

• Mnyue’s II, L., § 129. 

• Mandlik’s Vyavahara-Maynlikha, 68. 

• Bdje Vyanhatrdv Anandrdn MmbcUlcar v. JayantrdVf 4 Bom. TI. 0. R., A. C. J., 191 ; 
Ndthdji Krishndji v. Hari Jdgoji, 8 Bom. II. 0. R., A. C. J., 67 ; Saddshiu Aforeshvar Qhdle v. 
Hari Moroahvar Qhdte, 11 Bom. H. 0. R., 190; Lakshmappa v. Bamappaj 12 Bom, H. C. R., 364;. 
Dkarma Dagu v. Ramkrishna, I. L. R., 10 Bom., 80. 

• Uakhan v. Nikka, uiijab Rooordti of 1868, Case No. 37, page 96. 
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adopted, that may obtain with respect to the Dattaka, do not apply to the 
Kritrima, in which form neither Upanayana nor marriage offers any obstacle to 
the adoption, and that the general usage prevailing there is to that effect.^ It 
should be observed, however, that the Dattaka- Mimdnsa maintains that those 
restrictions apply to the Kritrima adoption also but this view appears to be 
most unreasonable as being opposed to the very definition of the Kritrima son. 

Nor is there any limit of ago for adoption amongst the Jainas ; their Pun- 
dits gave it their opinion that the age qualifying for adoption extends to the 
thirty-second year from conception.* 

In a recent case^ the Allahabad High Court have in an elaborate and 
learned judgment dealt with the question whether the restrictions from age and 
performance of initiatory ceremonies, laid down in the Dattaka- Mimansa are 
imperative. There was an earlier ruling of that Court to the effect that a boy 
who has not passed his sixth anniversary could ho adopted,* which, however, 
is inconsistent with Nanda Pandita’s rule. Upon a review of the cases decided 
by other Courts, the Court has come to the conclusion that, according to the 
Hindu law as observed by the Benares School, the ceremony of Upanayana is the 
limit of time within which a Yalid adoption in the Dattaka form can take place, 
in other words, a person may be adopted at any ago if the Upanayana has not 
been actually performed. The reasons assigned for this view are, that the cere- 
mony of Upanayana represents tlio second birth of a boy and the beginning of his 
education in the duties of his tribe ; adoption implies second birth in the adop- 
tive family, and it cannot ho effected after the boy’s i^lace in his natural family 
has become irrevocably fixed by the Upanayana representing his second birth. 
And consequently the ruling of the Bombay High Court, recognizing tlic validity 
of a married man’s adoption is dissented from. In short the rules on the sub- 
ject laid down in the two treatises on adoption are hold to be directory, and 
theieforo not followed, but an analogous rule is enunciated, which is jjartly 
based upon the mode of tJieir reasoning on which those rules are founded. 

Result of case-law. — These authorities are unanimous in rejecting the re- 
strictions arising from ago and initiatory ceremonies, that are propounded by 
Nanda Pandita and the author of the Dattaka- Ohandi-ika. But if you once re- 
fuse to accept the view of these authors you have no other alternative than to adopt 


* Goman Dutt v. Kunhia Sinyh, 3 Beug. Sel. Bops., 192 (145) ; 1 W. Macnaghtoii, 76 ; 8 
W. Macnaghten, 196 ; Chowdree Purmessur Dutt Jha v. Hunooman Dutt -Koy, 6 Bong. Sol. Bops. 
236 (192) ; Munftamut Shibo Koeree v. Joogun Singh, 8 W. tt., 166. 

^ Dat. Mim. 4, 25 and 47 note. 

^ Maha Rajah Qovindnath Roy v. QulaZ Ohand, 6 Bong. Sel. Bops., 322 (276.) 

* Oanga Sahai v. Lakhraj Singh, I. L. B., 9 All., 253. 

* Ihakoor Oomrao Singh v. Thakooranee Mehtab Koonwar, N.-W. P., H. C. E., 1868. 103. 
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the view taken by the Bombay High Court ; for, you cannot assign any cogent 
reason for adopting the middle course of importing a different restriction by 
taking the actual performance of the Upanayana ceremony as the ultimate 
limit. This view is, no doubt supported by the opinion of the European 
authorities, as well as by the obiter dictum expressed in several decisions which, 
though of very great weight, cannot be supposed to have settled the point. If 
you leave out of your consideration the passage of the Kalika-Purana, which 
you do when you reject the views of Nanda Pandita and of the author of the 
Dattaka-Cliandrika, you have no authority declaring that any particular age 
or the performance of any initiatory ceremony is a bfw to adoption. The Upa-- 
nay ana, no doubt means, the commencement of tho ipiritual education consisting 
in the study of tho sacred literature, for it is and must be, always preceded by 
secular education preparatory to it. It has been said that this rite irrevocably 
fixes a person in his family of birth ; but I have not been able to find any 
authority in support of this proposition, nor is there any special reason why 
this initiatory rite, any niore than tjio others, should have that effect. Tho 
passage of Vasishtha, from wliich the author of tho Dattaka-Chandrika deduces 
his rule on tho point, does not as I have already tbld yon, lay down any restric- 
tion whatever, it simply says that if the Sdkha of tho Vedas, read respectively 
in tho adopter’s and tho adoptee’s family, be different, then the latter on his 
upanayana shall read the adopter’s Sakha of the Vedas. For instance, if a 
person in whose family the 8dma Veda is principally read adopts a son from a 
family following the tho son must read the Sama Veda. When 

writing was not discovered, the Vedas used to bo committed to memory and 
handed down orally by tradition from preceptor to pupil, and iii consequence, 
there arose some slight difference of reading, the different readings being also 
denominated Sakhas. So the matter dealt with in Vasiahtha’s text dwindles 
into one of minor importance, at any rate it docs, by no means, justify tho 
inference, that upanayana is a bar to adoption. As to the argumeiiit drawn 
from the figurative second birth, it is not oiititlod to much weight; for, accord- 
ing to that view, you will have to admit a third birth in every adoption amongst 
the twice-born classes. 

Oondusion on Cfipacity to be adopted. — The capacity to be adopted has 
reference to several matters, namely, (1) the boy’s status in his family of birth, 
such as his being the only eft tho eldest son, (2) preference based on relationship, 
(3) incongruous relationship, (4) caste and (5) age and initiatory ceremonies. 
The restrictions relating to it are of modem origin and rest entirely upon tho 
authority of Nanda Pandita and other modem writers. None of them aro 
observed in all parts of India ; and with respect to a few, contrary views aro 
entertained by tlio different courts. The territorial division of British India 
into different Provinces, each with a court of last resort, for conveuiencq of 
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Government, has nothing whatever to do with the manners, customs and usages 
of tho Hindus domiciled in them, in other words, they are not to be taken to 
be di£Eoi*ent by reason only of tho territories being within the jurisdiction of tho 
different highest courts. Except in Madras and southern portion of the Deccan 
where great laxity prevails, the prohibittod degrees for marriage are almost tho 
same amongst the Hindus in the rest of Hindustan, so far as they appear from 
the Sanskrit commentaries. The language of the people of Northern India is 
the same excepting in Orissa, Bengal proper, and its eastern hilly districts. The 
manners, customs and usages of tho people of Bohar and of the Punjab, at least 
in its eastem districts, arr the same as amongst tho Hindus of tho N.-W. Pro> 
vinces. There are marriage alliances contracted between tho Hindu residents 
of these localities. Tho Mah&rashtra Brahmanas also have close connection with 
those of Benares. Under such circumstances it seems most anomalous that tho 
adoption of a daughter’s or sister’s son should be valid if made by a Brahniana 
of Mithila, of Delhi or of Madras, but invalid when made by one in Bombay or 
Allahabad ; and an adoption of an only son should be lawful in Madras, Mithila, 
N.-W, Provinces and the Punjab, bub* not so in Bengal, Behar or Bombay. It 
seems to be equally anomalous to hold that the restrictions relating to tho capa- 
city to be adopted, are recommendatory so far as they are based on preference 
on account of proximity of relationship, and on age or initiatory ceremonies ; but 
imperative as regards those that are founded on incongruity of relationship : 
the distinction between them being drawn on tho ground of tho applicability or 
otherwise of the doctrine oi factum valet. 

The Allahabad High Court considered in a recent case the applicability of 
the doctrine oi factum valet to adoptions, and tho substance of what is laid down 
by that Court upon a review of the previous decisions upon tho point is stated as 
follows,^ — “The maxim qtiod fieri non dehuit factum valet is applicable not only in 
tho Dayabhaga school of the Hindu Law which prevails in Lower Bengal, but 
also in ^he various subdivisions of the Mit^kshar^ school. Its authority does 
not depend upon any rule of Hindu law alone, but upon the principles of justice, 
equity and good conscience. There is no authority to show that it is to be 
applied to cases governed by tho Hindu law in a manner exceeding tho limits 
recognized by the Roman civil law in which it originate. Its application in 
cases of adoption should be confined to questions of formalities, ceremonies, 
preference in the matter of selection, and similar 'points of moral or religious 
significance, and which relate to what may be termed tho modua operandi of 
adoption, but do not affect its essence. There may be cases whore matters 
which in other systems would be regarded as merely formal are, by tho express 
letter of tho text made mattera affecting the essence of the transaction, and 

* Ganga Safuti v, l^kkraj Singh, I. L. E., 9 All., 253 (254). 
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such texts may be sufficiently imperative to vitiate an adoption in which they 
have been disregarded ; but unless their meaning is undoubted, the doctrine of 
factum valet should bo restricted to adoptions which, having been made in sub- 
stantial conformity to the law, have infringed minor points of form or selection. 
Adoption under the Hindu law being in the nature of a gift, it contains three 
elements — capacity to give^ capacity to take, and capacity to bo the subject of 
adoption — which are essential to the validity of the transaction, and, as such, 
are beyond the scope of the doctrine oi factum valet'* 

The court in dealing with the above question has omitted to take into con- 
sideration the one important point in which the Hindu law differs from tho 
Roman law, namely, that tho former is believed to be divine in its origin, and 
that there is a commingling of religious and civil rules. Hence tho doctrine of 
factum valet as laid down by the Sanskrit writers, must exceed the limits recog- 
nized by Roman law and other systems moulded thereon, which are of a different 
character, and in which the doctrine must be limited to mere matters of form. 
The Hindu lawyers had to tlifPerentiato between rules of legal and religious ob- 
ligation, and I have already discussed^ the’principles laid down by them with 
regard to the applicability of the doctrine. An adoption being in the nature of 
a gift, tho doctrine is applicable to it, to the same extent as to alienations of 
property by an owner ; and tho capacity to be the subject of gift, should accord- 
ingly bo within, instead of beyond, tho scope of the doctrine of factum valet. 
Agreeably to the above exposition, the ruling of the Allahabad and the Madras 
High Court that an only son may be adopted, would be erroneous, nor could the 
restrictions based on age and initiatory rites, or the preference based on relation- 
ship, be admitted to fall within the scope of the doctrine, since those concern tho 
capacity to be adopted. Tho distinction drawn between the different ingredients 
relating to that capacity, upon the ground of some being minor points and 
others essential, or of some being of legal and others of religious significance, 
seems to be arbitrary in the absence of any tangible principle underiying the 
same. The conclusion which seems to bo irresistible is, that all tho restrictions 
relating to tho capacity to be the subject of adoption are of moral or religious 
obligation, seeing that they are not found in the admitted sources of Hindu law, 
that they are not notijed by the authoritative commentators on the general law, 
that they are innovations found only in the works of Brahmanical writers of 
the seventeenth century, who were not lawyers but religious teachers, that even 
according to these writers the gift is not ineffectual, creating as it does the 
state of slavery instead of filial relation, that they are not universally observed 
by the Hindus, and that there is divergence as well as fluctuation of opinion 
amongst the different superior Courts with respect to their binding character. 
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FORMALITIES AND CEREMONIES NECESSARY FOR A VALID 

ADOPTION. 

Formalities for adoption — Gift and aeooptance absolately noccasary —Gift and acceptance 
mast be accompanied by actual delivery — Oonatrnctivo delivery not aaOlcieut — Deeds of 
gift and acceptance though, registered are not alone snARcieut — Conditional acceptance by 
a widow and fratid npon the power— Conditional gift and gift for a valnablo consideration— 
Gift in Dvyamnshyayana form — Ceremonial adoption and religions ceremonies — Homam 
in the case of Sndras — ^Religions ceremony in tho case of twice-born females — *Tho same 
amongst the regenerate tribes — Where and when tho Uomam to be performed — Pattreshti 
or sacrifloe for malo issne. 

Formalities for adoption. — The Hindu legislators prescjribo the very same 
formalities and ceremonies for affiliation of a son, as for marriage. Both tho 
institutions were originally founded on the selfsame principle, and were attended 
with consequences hearing a close resemblance to each other. In both there 
was the transfer of patria potestas or paternal dominion over the child, which 
passed to tho adopter in the one case and to the husband in tho other, so that 
in Roman law tlie wife was deemed to be the daughter of her husband as regarded 
the power which ho could exercise over her and which was identical with that 
of a father over his child. But as the mere formalities for tho transfer of 
dominion, such as gift and acceptance, or sale and purchase, would indicato 
no more than the passing of tlio dominion from the one person to the other, 
and must also take place when the child was transferred for a slave, it was 
absolutely necessary that there should be additional formalities showing that 
the transaction was intended for creating the relation of father and son in the 
one instance, and of husband and wife in the other. The sages have accordingly 
ordained for these institutions, ceremonies stamping a sacred character on them, 
marking their importance, and giving them tho widest publicity. Invitation 
of kindred on both sides, ceremonial gift and acceptance, « nd tlie Ilonia or burnt 
sacrifice are the formalities common to both. 

Vasishtha,^ Baudhayana,* and Saunaka® declal^e the mode of affiliating a 
son. All of them require that notice should be given to the king (or the king’s 
representative in tho village), and that the kindred should be invited, their pre- 

* Vosishtha, Cb. xv, 9 ; Datt.-Mim.. 6, 31 ; Dat.-Ohand., 2, 11. 

* Dat.-Mim., 5, 42 ; Dat.-Cband., 2, 16. 

* Dat.-Mim. 5, 2-30; Dat.-Ghand., 2, 1-9 ; Supra page 308. 
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sence serves two purposes, namely, they become witnesses to the transaction, as 
well as acknowledge the son adopted as their relation. These sages also agree in 
prescribing the performance of the Vydhriti-Homa or the burnt-sacrifice in honour 
of all the gods presiding in the different regions of the universe ; it is thought 
necessary for effecting the change of lineage, for, how can one man’s child 
become another’s son except through the intervention of all the gods? Vasishtha 
does not say anything about the mode in which the gift and the acceptance 
are to be made, which therefore may according to him be made in the ordin- 
ary secular way. But Baudhayana and Sannaka also describe the manner in 
which the gift and the acceptance are to be made. According to the former, 
the adopter is to beg of the natural father, the gift of his son ; thereupon he is 
to declare, — ‘ I give, you accept him whereupon the adopter is to declare, — 
“ I accept thee for the fulfilment of religion, 1 take thee for the continuation 
of lineage;” and this is intended a>s a solemn pledge by the adopter to treat 
the boy as his son. Sannaka appears to require that the natural father should 
bo asked through a priest *to give hi^ son in adoption, and fixes an exorbitant 
fee for the officiating priest ; he f urthor requires that Brahmanas should be 
invited and fed ; in fact his work being one on ritual* was composed for the benefit 
of the priestly class, and has been thrust into prominence by writers who were 
rather priests than lawyers. He seems to give further details of the ceremonial 
prescribed by Baudhayana. 

According to these sages, gift, acceptance and the homa or burnt-sacrifice 
appear to • be the three essential ceremonies in the adoption of a son ; of these, 
the gift and acceptance must precede tho homa, and may be made in the ordi- 
nary way without the Sanskrit formula, the burnt-sacrifice being performed 
afterwards. But the general practice appears to be that all these ceromonies 
are performed according to the prescribed ritual ; the secular gif t and acceptance, 
however, must always taka place first, and in some cases there may be reasons 
for postponing the ceremonial adoption, such as, impurity of tho giver orrfidopter, 
or the inauspiciousness of the season, which may render the ceremonial gift 
and acceptanoe impossible, though there cannot be any impediment to the subse- 
quent performance of the homa or bumt-sacrifice. 

The convention erf kindred, though usually made, and tho representation 
to the king, which are mentioned by these sages as part of the procedui*e, appear 
to be intended for giving publicity to the transaction and are not considered 
essential for the validity of an adoption, ^ 

Tho Dattaka-Mimansa,* after citing and commenting on the passages of 
Sannaka and Vasishtha prescribing tho xdtual, says, “ Therefore, tho filial I’^la- 

* Alanh Manjari v. Fakir Ghand 8arkar, 6 Beng. Sol. Hep., 418 (366J ; Narhar Qohind 
Kulkami v. Narhar Vathal, I. L. B., 1 Bom., 607. * Section V. ^ 
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tion of theBe fivo SODS proceeds from adoption only, with observance of the 
form of either Yasishtha or Sannaka ; not otherwise.”^ The ceremonial pre*- 
scribed by Bandh&yana is stated to be applicable to the followers of the Black 
Tajnr Veda.* The subject is concluded thus, “ It is therefore established, thai 
the filial relation of adopted sons, is occasioned only, by the proper ceremonies. 
Of gift, acceptance, a bumt-sacrifice, and so forth, should either be wanting, 
the filial relation even fails.”* The author appears to specify the essential 
ceremonies, and the expression (ddi,) “ and so forth ” seems to be unmeaning, 
as it is ofteh found to be in argumentative Sanskrit works. It should be observ- 
ed that this ceremonial applies n6t only to an adoption in the Dattaka form hAt 
also to an affiliation in the Kritima and other forms.^ 

The Dattaka-Chandrika* cites the same passages and maintains that the 
form prescribed by Yasishtha or Sannaka is indispensable ;* and the same 
opinion is expressed about the text of Baudhayana, as in the Dattaka-Mirndnsa.*^ 

It may be inferred from what is stated in these treatises, that the secular 
gift and acceptance followed by a bumt-sacrifice would be sufficient for a valid 
adoption. It is worthy of remark, ' however, that in almost all undisputed 
adoptions,* as in all marriages, the prescribed ritual is observed by all classes. 
But there is one important point of distinction between the two institutions, 
namely, that in a marriage which as a genei'al rule takes place in the house of 
the damsel’s father she is actually given only in the course of the ceremonial of 
marriage though it is preceded by a verbal betrothal, whereas in an adoption 
which generally takes place in the house of the adopter, there may be actual 
gift and acceptance in the secular form to be followed by the prescribed ritual 
at a subsequent time. The essentials of a valid adoption are therefore divisible 
into secular and religious ones : and although all the essential formalities may 
be, and generally are, observed in the religious mode, yet a valid gift and ac- 
ceptance must also fulfil the secular requirements or the legal conditions of the 
same, het us therefore, proceed to consider first these secular essentials of an 
adoption. 

Gift and acceptance absolutely necessary.— The giving and receiving 
are indispensably necessaiy ; they are the operative part of the ceremony of 
adoption, whereby the parental interests are transferred feom the natural to the 
adoptive parents, and without which an adoption in the Dattaka form is impossi- 
ble.* The definitions of the Dattaka son, given^by different sages, however, 
do not expressly say anything about acceptance, but simply declare that the gift 
* 

• Dat.-Mim , 5, 60. * Idgm, 6, 42. • Dat.-Mim., 6, 66. ♦ Dat.-Mim., 5, 47-60. 

• Section ii, 1-13. • Dat.-Ghand., 3, 13 & 17. ’ Idem, 2, 16 ; Dat.-Mim., 6, 42. 

■ Sutrooghun Sutputhy v. Sabitra Dayee, 2 Knapp’s Bop., 287 ; 6 W. E., P. 0., 109. 

• VeerapBnwdl Pillay r. Nartain Pillay^ 1 Strange’s notes of oases, 91 ; 1 Morley’s Digest, 
Adoption case 68 ; Ir^trange’s H. L., 95. 
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by the parents to a person coustitates the child the dattdka son of the latter. X 
have already told yon that, according to the Bengal school, in the case of dona« 
tions of property, the relinquishment by the donor of his rights in favour of a 
sentient being is alone sufficient to create the donor’s right to the property, 
subject only to his dissent ; and it is not acceptance or positive assent, but 
absence of dissent which is requisite for completing his title. This theory, 
however, is opposed to the Mitakshara as well as to the transfer of property Act, 
according to which acceptance is necessary for the completion of a gift.^ How- 
ever that may be, the gift in adoption cannot be looked upon as the donation 
of property, and is, besides, one of a conditional and onerous nature, the child 
being offered for acceptance as a son ; so it cannot be complete and effectual 
without the positive assent of the donor, and the general presumption that a 
man would accept what is puznly beneficial to him, cannot arise in the present 
instance ; acceptance manifested by some overt act, therefore, is absolutely neces- 
sary. But the doctrine that the adoption of a son is spiritually beneficial to the 
adopter has an important bearing on this question of acceptance ; for, we have 
already seen, that a minor is held to be* competent to accept a son in adoption, 
and to give an authority for that purpose ; and up6n the same principle it is 
said that a man of weak intellect, who has not on that account sufficient testa- 
mentary capacity, may be of sufficient capacity to adopt, inasmuch as adoption 
is a religious and necessary act.* Probably a minor would’ also be competent to 
give away a son in adoption, there being no express prohibition against it. 
There is,* however, an express provision in the Succession Act^ that a minor 
father may by will appoint a guardian for his child, though it has not been 
extended to Hindus. 

Gift and acceptance must be accompanied by actual delivery of the 
child. — The natural father’s expressed consent to give a son in adoption docs 
not amount to a gift,* nor the adopter’s intention to adopt expressed in a docu- 
ment, to an acceptance.^ The gift and acceptance in adoption are to 4)e made 
by the corporeal delivery of the child. On this subject the Judicial Committee 
observe* as follows : — “ That being so, it is unnecessary for their Lordships 
positively to decide the first question, namely, whether there can be, according 
to Hindu law and usage, an adoption simply by deed, and without that corporeal 
delivery and acceptance of the child which is almost universally treated as the 
essential part of an adoption in the Dattaka form. They desire, however, to 

*■ Transfer of Property Act, seotion 122 ; Lectnro YU, supra page 293. 

* Saboo Bargee Fershad v, Moonshee 8yud, Abdool ffye, 25 W. 192. 

* Seotion 47. 

4 Bashsttiappa ▼. Bhiplw^appa, 10 Bozn. H. G. B., 268. 

4 Mahaskoya Shosinath Ghose Y, Krishna Sundari Dasti, 7 Caloatta Law Reports, 818 { 
L. B., 7 1. A., 250; 1. L. B., 6 Calc., 381, 
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say that they are very far from wishing to give any countenance to the notion 
that there can he such a giving and a taking as is necessary to satisfy the law 
even in a case of Sudras hy mere deed, without an actual delivery of the child 
by the. father.* * * The mode of giving and taking a child in adoption con- 
tinues to stand on Hindu law, and on Hindu usage, and it is perfectly clear that 
amongst the twice-bom classes, there could bo no such adoption by deed, because 
certain religious ceremonies, the Datta-homam in particular, are in their case 
requisite.* * * It would seem, therefore, that according to Hindu usage, which 
the Courts should accept as governing the law, the giving and taking in adop- 
tion ought to take placd‘ by the father handing over the child to the adoptivb 
mother, and the adoptive mother declaring that she accepts the child in 
adoption.** ^ 

Constructive delivery not sufficient. — The same view was taken by the 
Calcutta High Court in an earlier case,*^ in which tho secular and religious ele- 
ments of the rite of adoption were distinguished, and secular gift and acceptance 
were taken to be sufficient for deciding the question : Justice Phear made the 
following observations on the point,— “ Jagannath appends to his quotation 
from Vasishtha, which I have already referred to, a long discussion of the 
question, whether or not the secular and religious portions of the ceremony are 
separable, and it is obvious throughout that ho considers tho secular portion to 
bo intended for tho purpose of passing tho paternal property in the son, from 
the one father to the other ; and that he thinks it would be effective to that 
extent at any rate, even if the religious supplement were omitted. Without 
stopping to inquire into the value of his conclusions on these points, I will 
observe that he all along supposes an actual, and not a constructive, giving and 
receiving to have taken place. And the words of every one of tho old authori- 
ties (see for instance those of Vasishtha, above quoted,) imply tho same thing. 
I need not examine them in detail. It is obvious that a mutual transfer of the 
boy froifl! tho one father to the other is everywhere contemplated as constituting 
tho giving and receiving which is spoken to. But hero, if all that the witnesses 
for the defence stated did actually take place, about which I have my doubts, 
the giving and receiving was at most symbolical or constructive. The thing 
given was in fact hundreds of miles distant from the giver- and receiver. And, 
although an advanced state of civilization recognizes abstracting of property in 
goods and chattels as distinct from the sabject-matter thereof, and allows of 
these rights being passed from hand to hand, so to speak, by tho mere parol 
expression of intention on tho part of the persons interested, without the pre- 
sence of the thing itself, I think I should go beyond the warrant of any autho- 
rity if I imported this doctrine of law to govern by analogy the transfer of 

Siddessory P'tnee v, Dootgachwm Sett, 2 Indian Jarist, N. S., 22. 
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even what Jagannatha abstracts as the paternal proprietary right of the father 
in his son. I think that the transaction of giving and receiving is not complete 
for the purpose of adoption, unless the boy given is actually present, and given 
over from the one parent to the other, and consequently I am of opinion that 
what took place at Dehra Dhoon, in this case, did not in any degree amount to 
a valid adoption.” 

Deeds of gift and acceptance, though registered not suflSicient.-- 

According to Hindu law, neither registration of the act of adoption, nor any 
written evidence of that act having been completed, is essential to its validity.^ 
•It is often found that when an adoption takes place, deeds of gift and of accept- 
ance are executed by the natural father and the adopter respectively in favour 
of each other ; and sometimes though made in anticipation of the intended 
adoption, the terms show as if the boy has already been given and accepted ; 
and such deeds are also registered.® But from what has been laid down in the 
above cases^ it is clear that in the absence of gift and acceptance accompanied 
by actual delivery of the child in .adoption, such deeds are worthless and in- 
suiUcient by themselves to constitute a •legal adoption, although they may be 
used as corroborative evidence of actual gift and acceptance which must 
otherwise be proved to have taken place. In this respect the gift of a son in 
adoption is to bo distinguished from the gift of property, which may bo effected 
by a registered instruments 

The Oudh Estates’ Act, I of 1869, requires the writing by which an autho- 
rity to adopt a son is exercised by a widow to be registered. It also requires 
the authority to be in writing. But it does not require that writing to be 
registered.^ 

Oonditional acceptance by a widow, or fraud upon the power.— We 

have seen that an authority or even a direction given by a deceased husband 
to his widow for adopting a son, imposes simply a moral duty on the widow 
who cannot be compelled to adopt a son, and whose personal interest 4s opposed 
to her duty, as her life-interest in her husband’s estate would bo divested by 
the adoption of a son. This conflict between interest and duty is sometimes 
sought to be reconciled by the execution of an agreement by the natural father 
before adoption to ^he effect that his son being adopted by the widow, would 
not be entitled to the estate during her life, but she should remain in possession 
in the same way as if no sdn wore adopted, subject only to the son’s maintenance 
and education.^ Whether such an agreement is binding on the son adopted is a 

^ BiUroogtm Sv4;putty v, Sahitra Dye, 5 W. B., P. 0., 109. 

* Nagendro Chandro MiUro v. Sremutty Kishen Boondery Dasaee, 19 W. E., 183. 

* 26 W. B., 129 ; 7 G. L. B., 313 : 2 Ind. Jur., (n. b.) 22. 

* Transfer of Property Act, lY of 1882, section 123. 

* Bhasha Babidat Singh v, JndcM* Aumoar, I. L. B., 16 Gale., 556. ' • 

* ChitUo Raghundth Rdjddikah v. Janaki, 11 Boift. H. G. B., 199. 
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different question, to be discussed later on. What we are at present concerned 
with is, whether such conditional acceptance by the widow affects the validity 
of an adoption. 

In one case^ it was argued before the Privy Oounoil that the adoption was 
a fraud upon the authority to adopt, and therefore void, on the following 
facts : — “ The senior widow seems to have been unwilling to disregard her 
husband’s injunctions, but at the same time, she was anxious to keep the estate 
during her life. She obtained from the natural father of the child whom she 
proposed to adopt a document, dated the 26th of October 1883, in which it was 
declared that she should have full control during her lifetime over the property'- 
left by the late Maharajah. It was not suggested that there was or could have 
been in the ceremonial of adoption any such condition or reservation, nor is 
any trace of that condition or reservation to be found in the deed of adoption 
of the 5th December 1883. But some months afterwards, on the 28th of March 
1884, the senior widow executed what is called a second deed of adoption, by 
which she purported to revoke the deed of ihe 5th of l5eccmbcr, on the allegation 
that it ought to have contained a pV'ovision postponing the interest of the 
adopted son until her death.” 

The objection was overruled, and it was held by the Judicial Committee 
that such condition could not vitiate the adoption, as will appear from the' 
following passage of their judgment, — The conduct of the senior widow is not 
altogether to be commended, but it would be extravagant to describe it as fraudu- 
lent, or to maintain that the adoption was made for a corrupt purpose, or for 
a purpose foreign to the real object for which the authority to adopt was con- 
ferred. It may bo true, as suggested by Mr. Arathoon, that the child of Guman 
gingh was selected in preference to the child of the appellant because the senior 
widow had reason to believe that the selection would be less likely to lead to 
her position being challenged. But it is difficult to understand how a declara- 
tion by Gbiman Singh or an agreement by him, if it was an agreement, could 
prejudice or affect the rights of his son, which could only arise when his pa- 
rental control and authority determined. The ceremonies of adoption are 
unimpeached. The deed of adoption is open to no objection. The second deed 
is admittedly inoperative. No conditions therefore wcre^attached to the adop- 
tion. Had: it been otherwise, the analogy such as it is, presented by the 
doctrines of Courts of Equity in this country relating* to the execution of powers 
of appointment to which Mr. Arathoon appealed would rather suggest that, 
even in that case, the adoption would have been valid and the condition void.” 

Conditional gift, and gift for a yaluable consideration.— Somewhat 
analogous to a conditional acceptance of the above description, is a gift for a 

\ Bhaaha BahidtU Singh y , Indar Kunwar , 1. b. B*, 16 Cede., 556. 
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yalnablo consideration eithei* in the shape of a sum of tnonej, or any other 
property received before adoption or in the form of an agreement executed by 
the adopter stipulating that the natural father is to get a maintenance allowance 
out of the adopter’s property, upon the faith of which ho parts with his child by 
giving him in adoption. 1 have already told yon that in the majority of cases, 
some sort of valuable consideration is given by the adopter to the natural father 
for inducing him to give away his son. And such arrangement does not appear 
to be open to any reasonable objection. It may no doubt he argued that if any 
consideration is received by the natural father for giving his child in adoption, 
*the gift would virtually be a sale of the child, and as the krita or purchased 
son is not recognized in the present ago, the adoption itself would be invalid. 

The argfument would have been sound if the word “ gift ” in Hindu law 
had been limited only to the transfer of a thing made voluntarily and without 
any consideration. But we find on the contrary that the sages include under 
the term “ gift ” what is fjiven for a valuable consideration. Thus, a text of 
Narada^ cited in the Mitakshara, when dealing with the topic of litigation 
entitled Novation of Gift includes under the seven kinds of lawful gifts, the 
gift of anything in lieu of the price of an article purchased from a shopr 
keeper, what is given in return for a benefit received from the donor, and the 
bride’s price, (sulka,)* or what is received for giving a girl in marriage. A gift 
of a child, in return for any benefit received from the adopter, therefore, is not 
contrary to Hindu law, and cannot be supposed to be equivalent to a sale. 

It has; however, been held® that a contract whereby the adopter agreed to 
make an annual allowance to the natural parents in consideration of their giv* 
ing their son could not be legally enforced by the natural father. The reasons 
assigned for this decision are set forth in the following passage : — 

“ The son given, that is, the Dattaka son, is defined in the Dattaka* 
Chandrika section 1, para. 12, — ^ Ho is called a son given whom his father or 
motti?r afEectionately gives as a son, being alike alike being explained to mean, 
of the same class. Now it could not be said, if this contract were carried out, 
that the boy has been affectionately given ; a gift, of course, implies an act 
without consideration. 

“ Then with reference to section 23 of Act IX, (Contract Act) we tibink 
that the principle of that section is applicable to this case, as this contract, if it 
were capable of being earned on and were recognized by the Court, would in- 
volve an injury to the person and property of the adopted son, inasmuch as if 
it could be proved that the boy was purchased and not given, it is very probable 

^ N£rada-Smriii, fourth topic of litigation, verse 8 ; Mit&kshadi on Yijnavalkja II, 176. 

> Hittkshard, 2, 11, 6. 

* Eahm Kiahore Ach^e9 Qhmadhrjf r. Shariah Qhwndar Chowdhrjff 21 W. B., 881. 
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that the adoption would be set aside, and if such adoption were set aside, he 
would not only lose his status in the family of his adopting father, but also lose 
his right of inheritance to his natural parents, and such a contract would there* 
fore involve an injury to the person and property of the adopted son.” 

Here the Court lays down that gift in adoption must be without considera- 
tion, that payment of any consideration would invalidate the adoption, as the son 
would not be given hut purchased who is not recognized in tho Kali age, and that 
the contract if enforced would invalidate the adoption. It is difficult to under- 
stand why the adoption itself should not be invalidated by tho contract upon the 
above premises; the agi’eeffient is not enforced because its object is unlawful, but 
this void agreement formed the consideration of tho gift in adoption, which was 
not made afEectionately and without consideration ; hence it would seem that the 
gift itself was void, or there was no legal gift at all, and the boy would not lose 
his status in his natural family. 

In another case,^ however, where the natural father of tho son given in 
adoption gave his consent to the adoption on certain conditions, it was held that 
the non-fulfilment of one of tho conditions rendered the adoption invalid, not- 
withstanding that the condition was unnecessary, and imposed in consequence 
of a mistake as to the necessity for the assent of Government to the adoption. 
In this case the condition was required to be fulfilled before adoption. 

Gift in Dvy^UShy&yana form. — The gift of a child in adoption may be 
BO made as to constitute him the common property or son of both the donor and 
the donee. Tho formalities must be the same as in the case of an absolutely 
adopted son or Suddha-Dattaka, but an understanding or a previous stipulation 
between tho natural father and the adopter to the effect, that the child should 
belong to both of them, would constitute him Dvyamushyayana or son of two 
fathers. A son so adopted is called M^ya-Dvyamushyayana, ^. e., perpetual or 
absolute son of two fathers, because he and his descendants would continue to 
belong to Iboth the gotras or families.* 

But an express stipulation docs not appear to be absolutely necessary for 
constituting the child given in adoption, the son of two fathers. For, the Dattaka- 
Mim&nsa says that if the ceremony of tonsure has been performed upon a boy 
in the natural family and he is subsequently given in adoption, he will become 
a Dvyamushyayana or son of two fathers, by reason only of that ceremony 
having been performed in the family of his birth, whi^ has the effect of impress- 
ing upon him the indelible character of a member of that family, not liable to 
be removed by his adoption into a different family. This double relationship 
is not due to any contract, but arises as the effect of the initiatory ceremony 


* Ranguhai v. Bhagirthihaif I. L. R., 2 Bom., 377. 

^ Pat. Mim. 6, 48 ; Dat.-Chand. 2, 24; Hit4kshar4, 1, 10, 5 et seq. 
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and therefore it attaches only to the son so givon and not to his descendants 
upon whom all the initiatory rites are performed in the family of the adopter. 
Hence ho is called the anitya--Dvydmu8hydyana^ or temporary son of two fathera.^ 
So also, it appears that a stipulation to that effect may be implied, from 
the circumstances of the case. The Mitakshara expressly says that if a brother 
or any other man destitute of male issue be appointed to raise issue on another 
person’s wife, the son begotten would belong to him as well as to the husband 
of the woman.* As an exception to this rule the Mitakshar^ provides that 
when the person appointed has male issue, then the son begotten by appoint- 
ment would not belong to him in the absence of express stipulation.® Hence it 
follows that if an only son be given in adoption, he would be a Dvyamushy^yana 
son of both the adopter and the natural father, even without any oxpi’ess stipu- 
. lation. In the case of an only son of a broth or, it is maintained in the Dattaka- 
Mimansa and Dattaka-Chandrika^ that ho alone and no other should bo adopted ; 
and in answer to the objection raised upon the ground of Vasishtha’s rule 
against the gift of an only son, it i^ said that he would be the son of both 
brothers, and so the rule or rather its reason, is not violated. There is no men- 
tion of any express stipulation. It may no dotfbt be contended from what 
Nanda Pandita says in one passage that the gift of an only son is limited to 
the case of brothers. But in the very next passage^ ho explains the principle 
of the adoption of an only son, which is applicable to all cases. And this 
g^eral position is suppoi*ted by what is said in the Mitakshara with respect 
to the analogous case of a son produced by a man other than the brother, on 
another man’s wife. The Dattaka-Chandrika, however, does not appear to limit 
the Dvyamushyayana adoption of an only son to the case of adoption by a 
paternal uncle only, but intimates it to be applicable to all cases.® 

Ceremonial adoption and religious ceremonies. — The next question 

that wo have to consider is, whether in addition to the secular gift and accept- 
ance, anything more is absolutely neccssaiy for a valid adoption, in othfin* words, 
whether the ceremonial gift and acceptance and the Homa ceremony are requi- 
site. As regards ceremonial gift and acceptance, it may be observed that they 
express in Sanskrit what people do in the vernacular language when making a 
secular gift or acceptapee, with this difference that Saunaka requires the recital 
of certain Vedik texts as part- of these ceremonies ; but as the recital of the 
Vedik texts is dispense& v^ith in an adoption made by a Sudi’a, or by a woman 
of the twice-born classes having the requisite autliority for the same, it cannot bo 
regarded as absolutely necessary. Hence it follows that the secular gift and 


• Dat.-Mim. 4, 32; 6, 41, et aeq. 

• Mitakshara, 1, 10, 1-1. 

• Idem, 1, 10, 4, 
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* Dat. Mim. 2, 38 ; Dat. Chaud. 1, 22-28. 

* Dat. Mim. 2, 39. 
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acceptance are sufficient, and the question is reduced to this, namely, whether 
the Homa ceremony is indispensable. 

I have already told you tliat the religious ceremonies are usually performed 
by all classes. This usage may not of itself be .sufficient to establish that they are 
absolutely necessary for a legal adoption, although it is undoubtedly an import- 
ant factor for the consideration of our Courts when dealing with the question 
of the factum of a disputed adoption. We have also seen that the two special 
treatises insist upon the performance of the Homa ceremony as indispensably 
necessary, and there are many other Sanskrit writers holding the same opi- 
nion ; but considering thvit their authors were writers of the priestly class aifd 
interested in thrusting into prominence the necessity of celebrating religious 
ceremonies, one would not be disposed to attach much impoi*tance to theii* opi- 
nion unless it be supported by the authority of the lawgivers. Let us therefore 
see whether the sages require the performance of the Homa ceremony as being 
the sine qua non of a valid adoption. ^ ^ 

From the definition given by the tdilFerent sages, of the Dattaka son, it 
appears to bo clear that nothing more‘tlian gift and acceptance is necessary for 
an adoption in the Dattaka form. In defining the Dattaka son, Mann says that 
the gift is to bo made together with water (adbhih), or as Sir W. Jones puts it, the 
gift being confirmed by pouring water ; thus the chief of the sages ordains the sim- 
plest procedure that is even now followed when the gift of any property is made 
in the religious form, as for instance to a priest officiating at a religious cere- 
mony. It may no doubt be said that the codes of the different sages are to be 
taken as supplementing each other, and that when Vasishtha has declared the 
ritual of affiliation, it ought to be read as part of the definition of an adopted 
son, and the mention of %cater in Manu’s text indicates the fuller form propoun- 
ded by Vasishtha.i The con’ectness of this argument, must be tested by its 
applicability to other desci*iptions of subsidiary sons, for Vasishtha’s text is 
gcnerali Manu docs not say anything in the definitions of other descriptions of 
sons, which may be construed to indicate the necessity of the observance of 
form. Nanda Pandita maintains upon the authority of a text of Vriddha 
Gautama^ that the ritual applies to all the five descriptions of adopted sons.® 
But if Homa be necessary in their case why should it not be so in the case of 
otlier kinds of subsidiary sons, for instance the damsel’s son, the appointed 
daughter’s son and the adulterous wife’s son ; but ft cannot be reasonably main- 
tained that these will not be filially related unless Homa be performed. If filial 
relation in these cases arises by operation of law without the intervention of 
the Homa, why should it not also similarly arise in the case of the Dattaka son 
by means of the gift and acceptance only ? Besides, Vriddha Gautama simply 


Dat/Mim. 6,47, 


’ Idem. 


* Dat. Mim. 5, 50. 
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says that the Dattaka and the like sons acquire filial relation by observance of 
form; and Nanda Pandita admits that the /orm intends gift and so forth that 
are comprehended in the descriptions of the son given and the like, but contends 
that the word wafer in Mann’s text intends the whole religions ceremony. Tims 
by putting a forced construction, he invokes the authority of Mann for con- 
tending that the religious ceremony is necessary. He omits to take into consi- 
deration that in the definition of fcho Dattaka son, as given by the other sages 
including Vasishtha and Baudhayana, there is nothing to indicate the perform- 
ance of any religious rite. 

^ When all the lawgivers describe the Dattaka son in such a manner, as to 
show that gift and acceptance only are sufficient, and only two of them, namely, 
Vasishtha and Baudhdyana propound in a different part of their Codes a cei*e- 
monial for affiliation ; the proper construction of the law appears to be that the 
Homa ceremony is intended not as legally essential, but as religiously meritori- 
ous. Mann introduces the subject of partition of heritage amongst the twelve 
descriptions of sons by the followings passage, — ‘‘Of the twelve sons of men, 
whom Manu, sprung from the self-existei#t, has described^ six are kinsmen (or 
members of the father’s gotra) and heirs ; six, not'hcirs, but kinsmen.”^ Then, 
after specifying the sons falling within the two sets of six,* and declaring their 
relative rights of inheritance,^ ho describes tlie twelve kinds of sons,* and goes on 
to say, — “ These eleven sons beginning with the wife’s son, as described are 
declared hy wise legislators to be substitutes for sons of the body, for the sake 
of preventing a failure of obsequies.”^ Now, it is clear that as religious ceremonies 
form no part of the descriptions of the subsidiary sons, these sons become substi- 
tutes of the son of the body, and members of their adoptive father’s gotra^ \vith- 
out them. And this view is supported by what is declared by the same highest 
authority with respect to the religious ceremony prescribed for mamage, which 
is analogous to adoption; for, he ordains,^ — “The recitation of holy texts, 
and the sacrifice {Yajna^lloma) in honour of (Prajd-pati) the lord of creatures, 
ai’e used in marriages for the sake of procuring good fortune to the brides ; but 
the gift by the father is the cause of the husband’s marital dominion.” Simi- 
larly it follows that the gift by the father is the cause of the adopter’s parental 
dominion and the recitation of the holy texts and the Homa ceremony arc used 
in adoptions for the sake of procuring good fortune to adoptees. The ceremony 
ordained by Manu for marriage appears to be as simple as for adoption, for he 
“ Amongst the sacerdotal class, the gift of daughters in marriage, with 
(the previous pouring into the hands of the bridegroom of) water alone, is most 
approved ; but amongst the other classes (it may be done) according to their 


* Manu TX, 158. • Manu IX. 162-165. 

* Mauu IX, 159-160. * Manu IX, 166-178. 


* Mauu IX, 180. 

* Mauu V, 162. 
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mutual pleasure.”^ In another connection he does, no doubt, refer to the reci- 
tation of holy texts in marriages,* but wo have already seen his explanation of 
the purpose for which it is done. 

Jagannatha^ maintains that the gift and acceptance only are essential, and 
that the lloma or “ oblation to the fire with holy words from the Veda is an 
tinesseniial part of the ceremony ; even though it be defective, the adoption is 
nevertheless valid ; for no one admits that the principal object is unattained if an 
nnesseniial part be defective.” 

Jagannatha suggests a very important argument against the position that 
the is necessary ; for, if you say that the performance of the Horna iS 

essential, then you cannot but admit that it must be accurately, properly and 
completely pcrfoimcd ; and if there bo any defect in its performance, it cannot 
serve the purpose : but if you say that even a defective Horna is sufficient, you 
necessarily admit that it is not essential. As for the perfect performance of 
the Horna ceremony, it is impossible in Bengal where the priests do not learn 
how to recite the Vedik texts properly. 

Hence the opinion of Nanda PandSta and others that the Horna is indispon- 
sablo, appears to be unsupporfed by authority. 

Homam in the case of Sudras. — If the Honui be considered to be an 
essential ceremony of adoption, it must be regarded as necessary in an adoption 
amongst the Sudras also. The Sudras occupy the same position as the females 
of the twice-born classes, with respect to the ceremonies performed by the reci- 
tation of the Vedik texts.^ Neither the Sudras nor women can personally 
perform the Horna ceremony which requires the recital of Vedik texts, as they 
are not entitled to the privilege of reciting passages of the Vedas. Hence in 
an adoption made by them, the Horna ceremony is to bo performed vicarfonsly 
by the priests appointed by them for the purpose and as regards the Vedik 
texts to be recited in giving or taking, they are dispensed with in the case of 
Sudrns Liid women, unless those ceremonies also he performed vicariously. 

There had been conflicting opinions and decisions upon the question whether 
Horna ceremony is necessary in an adoption amongst Sudras, which were all 
considered by a Full Bench of the Calcutta High Coui*t, and it was held that 
amongst Sudras in Bengal, no ceremonies in addition to the giving and the 
taking of the child are ueccssaiy to constitute a valid adoption.* This decision 

^ Mann III, 35. 

* Maun VIII, 227. 

• Golebrooke’s Digest, Bk. V, ch. IV, S. VIII 5 Madras Edition, Vol. II, 889 et seq. 

♦ Dat. Mini. 1, 27 ; Vyavabara-Maynkha, page 67, Mandlik’s Edition. 

^ Vyavahara-Mayukha, 66, Mandlik’s Edition; Baghnnandana’s Asht&viusati-tattva, 
Vol. II, p. C3, Seramporo Edition j Nirnaya-Sindhn p. 216 (Bombay edition of 1883.) 

« * Behafi Lai 2falliJc v. Indromani Chowdhrani, 25 W. B., 285 ; 13 B. Ii. B., F. B., 401. 
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has boon affirmed on appeal, by the Privy Conncil.^ Following this decision, 
and upon an examination of the authorities, it has been held by the Madras 
High Court that among Sudras no religious ceremonies ai*e essential to an adop- 
tion, and consequently an adoption by a Sudra widow under pollution is not 
invalid.® 

Religious ceremony in the case of twice-bom females —The Sudras 

and women labour under tlie same religious disability ; and the necessary logical 
consequence of the ruling that Homa is not essential to an adoption made by a 
Sudra, would be that it is not necessary also in an adoption by a widow of a 
^Brahmana or any other regenerate person, for she* like a Sudra, can neither 
recite the Vedxh prayers nor personally perform the Homa, And the religious 
ceremonies should, therefore, be dispensed with in her case for the same reasons 
as in the case of Sudras. It is held by the Madras High Court that the perfor- 
mance of the Datta-Homam is not essential for a valid adoption, in tlic case of 
an adoption by a Brahmani woman, but upon the general ground that the 
giving and receiving are sufficient to constitute a valid adoption, according to 
Hindu law, even amongst Bi'ahmanas.® * 

The same amongst the twice-bom classes*.— Following this ruling it has 
been held tliat among Kshatriyas in the Madras Presidency adoption without 
religious ceremonies is valid.^ In a subsequent case,® however, the Madras 
High Court questioned the correctness of their previous decision, and expressed 
an opinion that amongst Brahmanas the ceremony of Datta-Homam is an essen- 
tial elemoht in adoption. But recently a Pull Bench of that Court have lield,^ 
following^Mr. Ellis^s opinion, 7 that the ceremony is not essential to a valid adop- 
tion among Brahmanas in Southern India, when the adoptive father and son 
belong to the same gotra, Mr. Ellis draws a distinction between Brahmanas 
and the two other regenemto tribes, and between an adoption within the adop- 
ter’s gotra and one beyond it, and maintains that the Datta-Homam is necessaiy 
only in an adoption by a Brahinana of a boy belonging to a diffci?fent gotra, 
Thbx’e is, however, no clear authority supporting this view. 

A Full Bench of the Allahabad High Court have held® that in the case of 
Dakhani Brahmins, the Datta-Uomam or any other religious ceremony is not 
% 

^ Indromani Chowdhrani v. Behari Lai Mallik, I. L. B., 5 Gal., 770 ; 6 G. L. E., 183 ; 
L. B., 7 I. A., 24. • 

* Thangaihanni v. Baum, I. L. B., 6 Mad., 358. 

• Singamma v. Vinjarnuri Venhatacharlu, 4 Mad. H. 0. B., 165. 

^ Ckandramala Batti Mdhadevi v. Muktamala Patti Mahadevi, 1. L. B., 6 Mad., 20. 

• Venkata v. Subhadra, I. L. B., 7 Mad., 648. 

6 2 Strange’s H. L., 104 and 218. 

* Qovindayya/r v. Doraedmi^ I. L. B. 11 Mad., 5, 

^ Atmaram v. Madho Bao, I. L, B., 6 All., 276. • 
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required to give validity to an adoption of a brother’s son : the giving and 
taking of the child is sufficient for that purpose. Reliance is placed on the text 
of Yama, declaring that Hoina and the like ceremonies are not necessary in an 
adoption of a daughter’s or brother’s son.^ It should be observed, however, 
that if this text be applied to Brahmanas, then the adoption amongst them of 
a daughter’s son must be held valid. 

No religious ceremony is required in the Punjab® nor amongst the Jainas.® 

But on the other hand there is a catena of authorities and cases in which the 
performance of religious ceremonies is stated to be an essential element in an 
adoption amongst the tw^ce-bom classes, if not also amongst the Sudras.* As® 
regards the Sudras the law has been settled by the Privy Council, but as 
regards the twice-born classes the question appears to be beset with difficulty. 
If you admit that the religious ceremonies may be dispensed with in some parti- 
cular cases amongst the regenerate tribes, they must cease to be essential ele- 
ments in an adoption. It is difficult to understand the reason why they should 
not be necessary when the adopter and ifcho adoptee belong to the same gotra,^ 
if they be so in other cases. Perhaps itSs thought that the religious ceremonies 
are necessary for effecting a 'change in the gotra^ and therefore they are not 
required when the gotra is the same. This seems to bo due to a misconception ; 
for, gotra in the present connection means “ state of lineage and not “ con- 
nection by the same general family ;”7 hence in every adoption there must be 
a change of the gotra or state of lineage, and the observance of /orm, whatever 
it may mean, is necessary even when the boy is connected by the same general 
family.® 

Where and when the Homa to be performed.— The jETomam and 

^ Huehut Rao 2£anTtur y. Govindrao Bulwunt Bao Manhur, 2 Borrodaile, 83. 

* Tapper’s Pan jab Oustoraary Law, Vol. Ill, 82. 

* Lakitii Ghand v. Qatto Bai, I. L. R., 8 All, 319, 

* Soe in addi felon to works already referred to, treatises on adopfeion in Pandit B. C. 
Siromotii’s Datfcaka-SiroTnani, and Alanka Manjari v. Fakir Ghand Sarkar, 5 Bong. Sel. lleps., 
418 (356) ; Bullubakant Ghowdree v. Kishenprea Dassea Ghowdrain, 6 Beng. Sol. Rep. 270 
(219) ; Dyamoyi Ghowdhrain v. Rasbeharee Singh, Bong. 8. R, A. R., 1852, p. 1001 ; Ferhanh 
Chunder Boy v. Dhun Monee Dassea, Bong. S. D. A. R., 1853, 96 ; Bhyrub Nath Tye v. 
Mohesh Ghunder Bhadoory, 13 W. R., 168, 4 B. L R., A. C. J., 162 j Sayamalal Datta v. 
Saudamini Da^i, 6 B. L. R., 362: Nittyanwndo Qhone y, KisKen Boy al Q hose, W. R,, 300; 
Luohma Lall Y, Mohan Loll Bhaya Qayaly 16 W. R., 179; Bdvji v. Lahshmibai, I. L. R., 11 
Bom., 381. 

* Nittianund Ohose Y/Kishna Dyal Ohose, 16 W. R., 300; Oovindayyar v. Dorasami, 1. L. 
E., 11 Mad., 6. 

e Dat, Mim. II, 6. 

» Idem, II, 7. 

\ Idem, 11, 4^, 
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similar religious ceremonies are usually performed in the dwelling house of the 
adopter, and in describing the ritual of adoption Vasishtha,^ Baudhayana* and 
Saunaka^ all mention the adopter’s dwelling house as the place where the 
Homam is performed, in fact Hindus are attached to their ancestral homestead 
supposed to be presided by the Vastii-devata, and regarded with a sort of reli- 
gious feeling as the sanctified place for the performance of religious rites. But 
there does not seem to be a restriction that the Homam cannot be performed any- 
where else, and accordingly it has been held that although the ceremony of 
Homa is an essential part of adoption, it is not necessary that it should take 
« place in the dwelling of the adopter.* * 

The ceremonial gift and acceptance and the Ddtta-Homam form part of the 
same transaction ; but I have already told you that the secular gift and accept- 
ance followed by the Batta-Homam appear to be sufficient. In such a case the 
religious ceremony may be performed some time after the gift and acceptance,^ 
and in one case the performance of the religious ceremony five years after secu- 
lar adoption was held sufiicient.® , 

Putreshti or sacrifice for male issue is required to be performed in 
addition to the JDatta-HoTnam, in cases where *the ceremony of tonsure has 
already been performed upon the boy in the natural family, in order to undo its 
effects.'*' It is not necessary in all cases. In one case, however, it is laid down 
that the performance of the ^putreshti jag is essential to the validity of an adop- 
tion in the Dattaka form, at least among the three superior tribes.® Here the 
term pulre§Mi seems to have been used by mistake for Datta-Homam. 


• Dat.*Mim., V, 31. 

» Idem, V, 42. 

• Idem, V, 21. 

^ Oomrao Singh v. Mahtah Koonwar, 3 Agra Heps., 103. 

• Indromoni Chowdhrani v. Behari Lai MullicTc, I. L. R., 5 Galo., 770 ; 6 C. L. R., 183 ; 

L. R., 7 I. A., 24. • 

• Venlcata v. Suhhadra, I. L. R., 7 Mad., 648, 

Dat. Mim. IV, 49 and 52. 

^ Luchmun Lall v. Mohun Lall Bhaya Qayal, 16 W. R., 179. 



LECTURE X. 


EFFECT OP ADOPTION ON THE STATUS AND INHERITANCE 

OF THE ADOPTEE. 

Statns of the adopted son — Gotra relationship — Sapinda relationship — according to Mitak-^ 
shard — according to Dayabhaga — Gotra and Sapinda relationship of an absolntely adopted 
son — Prohibited degrees for an adopted son’s marriago — Adopted Son’s impurity on death? 
and births—Sraddha rites-^ Adopted son’s Knlinism — Adapted son cannot inherit from his* 
natural relations — Adopted son’s vested rights before adoption — Guardianship of an infant 
adopted son — Smritis and oommontiiries on adopted son’s inheritance in the adopt! vo family 
— The modern law of adopted son’s right of inheritance — Adopted son’s share — Adopted 
son’s I'ights as against the adopter and in the joint family — Anto-adoption arrangement 
curtailing adopted son’s interest — Adoption by widow and devesting — Vesting and deves- 
ting according to the Mitakshara and the Dayabhaga — Wylow’s estate devested — Estate 
inherited by adopting widow from her son — Divesting of co-widow’s estate — No other 
heir is devested — Devesting when widow of* a member of a Mitakshara joint family adopts 
under express authority of tho liuaband — Conclusion as to devesting by adoption — Relation 
back of adoption, and alienation by widow before adoption — Adoption ^mdente lite — Rights 
of the adopted sou of a disqualified person. 

Status of the adopted son. — The Dattaka son has become a very great 
favourite of onr Courts of justice, and tho result of the decisions relating to 
his rights of inheritance in the family into which he is adopted shows that tho 
principle enunciated and acted upon is, that he is entitled to all the rights and 
privileges of a real legitimate son, unless he is expressly deprived of any one of 
them. But this is rather attributable to the modern principle of equity, which 
could not tolerate the idea that a man should lose all his rights in his family of 
birth and not acquire them in the family of his adoption, and raised every pre- 
snmption*^ in his favour. Equality of rights, however, was a thing unknown 
amongst tho caste-ridden Hindus, and the adopted son^s position, according to 
the Sanskrit commentators is far inferior to that of a real legitimate son, and 
his capacities, rights and duties have been dealt with by them as being based 
upon express passages of law, and in no respect is he cony de red by any Sans- 
krit lawyer to hold the same position as a son of tho body. There are several 
religious and social matters, which have not, nor are Rkoly ever to, come to be 
decided by our Courts, and the status of the adopted son in those respects 
remains unchanged. The status of Hindus in relation to. other persons, as 
regards matters of both law and ritual, is determined by two kinds of relation- 
ship, namely, connection by gotra^ and connection as sapinda, 

Gotra-relationstaip. — In ancient times greater importance was attached to 
the gotra or agnatic connection, than to mere relationship by blood, when the 
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latter did not co-exist with, the former. Persons connected by the same gotra or 
general family are supposed to be descended in unbroken lines of males only, 
from the rishi or founder of the gotra after whose name it is called. People 
belonging to the four castes are found to have the same gotras ; and from this 
it may bo inferred that the caste system was not founded at its inception upon any 
tribal distinction, but upon a division according to professions and callings, by 
which the supposed descendants of the same persons were placed in the different 
castes. The Brahmanical writers, however, would not admit this theory 
common descent, bat maintain that tlie Brahmanas having a common gotra, only 
are descended from the original rishi, and the peieons of the lower castes 
having the same gotra arc not to be supposed so descended, but derive the title 
from their Vedik teachers or priests, and have no gotra of their own. Whether 
this explanation as to how the other castes came to have the same gotras with 
the Brahmanas be true or fanciful, the fact is that all the castes have gotras, in 
other words, are composed of groups of persons, each of which has a separate 
gotra. Marriage within ttie same gotra is prohibited, be the relationship ever 
so distant ; and this rule testifies how sti^ng the tie of gotra relationship was. 
If not entirely artificial from its inception, it is adfnittedly so to some extent, for 
females born in it pass out of it on marriage, and women of other families espoused 
by its members, become affiliated to it ; and the description of some of the subsi- 
diary sons shows that they belonged to the gotra of which their mothers were mem- 
bers; and we have seen that strangers may by adoption become its members. 

Sapinda-relationship is used by the Sanskrit writers in two senses ; in 
one sense it means consanguinity, and in the other, connection by funeral oblation 
of food, the word sa-pinda literally means of the same pinda, and pinda means 
either body or funeral cake.^ 

According to the Mit^»kshard.~Vijnanesvara while explaining Yajnaval- 
kya’s texts* on marriage, maintains that sapinda-relationship is based upon 
consanguinity and not on presentation of funeral oblations, that the wives also 
of male sapindas become, on mamage, connected as consanguineal sapindas ; 
and that wherever the word sapinda is used, it means a consanguineal relation. 
Further on, he says that as in this sense the most distant relations also are in- 
cluded under the worcl sapinda, therefore the lawgiver having enjoined marriage 
with a damsel who is not related as sapinda, limits sapinda-relationship to those 
only who are within seven dtegrees on the father’s and five degrees on the mother’s 
side, by adding, — “ After the fifth on the mother’s, and after the seventh on the 
father’s side.” And he explains this text by saying that a man may espouse 
a damsel who is beyond the fifth and seventh on the mother’s and father’s side 
respectively, because the sapinda-relationship ceases with them.^ 

* Dat. Him. 6, 32. * Y^jnavalkya I, 52-53. * West and Bahler, 120 etseg, 
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Ifc should, however, be observed that the above limitation of sapinda-rela- 
tionship on the mother’s side relates to marriage alone. In fact the prohibited 
degrees for marriage are considered by the Sanskrit writers to constitute sapindas 
for the purpose of marriage, and they are different according to different sages. 
For instance, Vasislxta declares that a man may marry a girl who is fifth and 
seventh on the mother’s and father’s side respectively, whilst Paithinasi says that 
a damsel may be espoused who is beyond the third on the mother’s, and fifth on 
the father’s side.^ But seven degrees on both sides appear to be prohibited by 
Manu, for ho declares that a man must not marry a girl who is sapinda to his 
mother,* and lays down generally in another place that sapinda-relationship' 
ceases with the seventh ancestor.^ It is, however, inferred from some general 
expressions used by Vijnanesvara while explaining the limitation, that it 
applies even to inheritance.^ But those expressions appear to be used rela- 
tively to marriage oidy, and do not lead to the conclusion that the limitation is 
laid down as being one applicable for all purposes. 

On the contrary the Sanskrit lawypi*8 maintain that Manu’s rule laying 
down that the sapinda-relationship ceases with the seventh ancestor, is appli- 
cable to both the paternal and maternal side, when no distinction is expressly 
declared. Thus the Dattaka-Mimansa, while explaining Saunaka’s text provid- 
ing that a son should bo adopted from amongst sapindas, says,^ — “‘from 
amongst sapindas,’ that is, from amongst kinsmen extending to seven degrees ; 
and the term sapinda being used without any distinction, it follows, ‘ from 
amongst such kinsmen belonging to the same or a different gotra* ” This 
appears to be supported by the Mitakshara itself ; for, when explaining sapinda- 
relationship with respect to inheritance it cites® the passage of Manu, but does 
not refer to the above text of Yajhavalkya on mai-nage. In dealing with the 
Sapindi-karana ceremony,*^ Vijnanesvara repeats his position that sapinda-rela- 
tionship does not depend on presentation of funeral oblations, cites the text of 
Manu ordaining that sapinda-relationship ceases with the seventh ancestor, 
which he maintains to bo based on consanguinity, and endeavours to reconcile 
this text with the fact that in the ceremony under consideration the funeral 
oblation of a deceased person is united with those of his three ancestors only, 
by saying that the deceased’s oblation is mediately connected with the seventh 
ancestor inasmuch as the Sapindi-karana ceremony of his third ancestor was 
made with the latter’s three ancestors, of whom the Qiixth was one. There is, 
however, no mention made in this connection, of Yajnavalkya’s passage on 
marriage. 


* MitAksharA on TAjnavalkya I, 68. ■ Mann, III, 6, • Manu, 6, 60. 

* Lallubhai Bapuhhai ▼. M<mkuvarbai. 1. L. E., 2 Bom., 388. • Dat. Mim. 2, 3. 

* MitAkfiharA) 6-6, ^ MitAkaliarA on YAjnayalkya I, 264. 
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The author of the Ddyabh&^a contends^ that for the purpose of inheri- 
tance sapinda-relationsliip must be taken to mean connection by funeral oblationSi 
and that it extends to three degrees on the father’s side and three degrees on 
the mother’s father’s side. As regards the sapinda-relationship extending to 
seven degrees, declared by Mann, he says* that it relates to marriage, impurity, 
and so forth, and not to inheritance with respect to which Manu has laid down 
a different rule. 

The Bengal School takes the word sapinda in both senses, namely, connec- 
tion through body and connection through funeral oblations : the former being 
limited to six degrees, and the latter to three degrees.* The later writers of the 
Mitakshara school, also, adopt the Bengal view of connection through funeral 
oblation only, as being the sapinda-relationship applicable to adopted sons. 

Qotra and sapinda relationship of an absolutely adopted son. — An 
absolutely adopted son, like* a married woman, ceases to be a member of his 
natural father’s gotra or general family, but retains the consanguineal sapinda- 
relationship to the family of birth.* The adopted son’s sapinda-relationship to 
his natural relations in the sense of ccftinection through funeral oblation, also 
ceases. Thus Manu ordains,* — “ A given son musiJ never claim the family (gotra 
or filial connection) and the estate of his natural father; the funeral cake 
follows the family and estate, but from him who has given away his son, the 
funeral oblation passes away.” 

An adopted son acquires the filial relation to the adopter and consequently 
becomes a^member of his gotra^ in the same way as the wife belongs to her hus- 
band’s gotra; but, unlike a married woman who becomes the consanguineal 
sapinda of her husband and his sapindas, the adopted son docs not become the 
adopter’s sapinda in the sense of connection through the same body.* Ho 
becomes the adopter’s sapinda in the sense of being connected through the 
funeral oblations, and this sapinda-relationship based upon express texts, ex- 
tends only to three degrees in the adopter’s family, and determines prohibited 
degrees for marriage, the period of mourning, and so forth, in which an adopted 
son is concerned.* 

Prohibited degrees for an adopted son's marriage — From what is 
stated above, it follow^ that an adopted son cannot espouse a damsel in his 
natural family who is related to him as sapinda, nor one born in the gotra or the 
family of the adopter nor af female sapinda by adoption, or one connected by 
funeral oblation, in other words, one who is within three degrees of descent 
from the adoptive father and his two paternal ancestors. 

It should be observed, however that if a near relation be adopted, the above 

• Dat. Mim. 2, 8. 

* Dat. Mim. 6, 32-98. 


^ D&yabhdga XI, 1, 39. 
« Mann, IX, 142. 


• Diyabbiga XT, 1, 41-42. 

* Dat. Mim. 6, 17. 
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rules must be subject to modification according to tho circumstances of each case. 
A dvydmushyayana adopted son, cannot marry, also a natural relation within tho 
prohibited degrees. 

Adopted son's impurity on deaths and births —The absolutely adopted 
son is not polluted by impurity at all on tho death or birth of any member of 
his natural family. Some writers, however, would make an exception in respect 
of the death of the natural parents. In the family into which ho is adopted, 
the period of impurity is only three days in the case of sapindas, tho ordinary 
period for a real legitimate son is, 10, 12, 15 or 30 days for Brahmanas and other 
castes respectively ; but if he performs tho cremation ceremony of his adoptive 
pai’ents, then he is to observe the full period of mourning. These rules, how- 
ever, do not apply when a sapinda of tho same gotra is adopted, who will be 
subject to the ordinary rules. A son of two fathers will have to observe the 
ordinary period of pollution in his natural family, Gonversely, the sapinda rela- 
tions by adoption are to observe the short period of pollution on the death of 
tho adopted son, or on the death or birth of a descendant of his. 

Adopted son's competency tef perform Sriddha rites.— If after 
adoption a son is born to th6* adopter, then the adopted son cannot perform 
the sixteen Sraddhas^ ending with the Sapindi-karana Sraddha, which are 
to be performed by the real legitimate son. Subject to this restriction 
ho can perform all the other Sraddhas like the Aurasa son, with this ex- 
ception, however, that the Sraddha on the anniversaries of the day of death 
must be performed by him in the Ekoddista form, i. a., in honour of the deceased 
only, but by a sdgnika Aurasa son in the Parvana mode in which a double set of 
three oblations are presented. A son of two fathers will have to perform the 
necessary Sraddhas in both families, and when performing the ceremony in the 
P^vana form, must offer four sets of three oblations. 

It should bo noticed that an adopted son cannot offer divided oblations or 
wipings of oblations to the third, fourth and fifth ancestors of tho adoptive 
father, when he performs the Sriddha in the Parvana form. 

In the Parvana-srMdha the adopted son is to present oblations to his adop- 
tive mother’s father and two other ancestors.* But when a bachelor or a widower 
adopts, there is great difficulty as to who would be the adopted son’s maternal 
grandsires; the correct view perhaps would be to present oblations to the 
paternal ancestors alone ; for the object of the rito^is to honour them, and not 
the maternal ancestors, and there are occasions in which no oblations can be 
presented to tho latter.* 


» They are the Adya or first Srdddha, the twelve monthly Sraddhas, the six-monthly 
r&ddha, the Ydrsika or first anniversoiy 8riddb& and the Sspindi-karana. 

? Dafc. Mim. 6. 60 j Dat. OJ.und. 3, 17 . B Vat Ohflnd. 1, 26. 
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Adopted son’s kulinism. — According to the rule^ of the Knlinism pre- 
vailing in Bengal, the adopted son is not entitled to the respectable position of 
a Kulina adoptive father, which is descendible only to a son of the body. A 
Kulina family cannot, therefore, bo maintained by adoption, and a family 
when represented by an adopted son, would cease to be Kulina. 

An adopted son cannot inherit from his natural relations. — According 
to ancient law, heritable right was limited to the members of the same gotra or 
general family and a cognate was not at first recognized as an heir at all. We 
have already seen that according to Manu an adopted son cannot claim the family 
4^gotra) and estate of his natural father, the two go together ; by ceasing a 
member of the gotra^ ho loses his right of inheritance in the same.* It should 
however, be borne in mind that the adopted son’s consanguineal sapinda-rela- 
tiouship with his natural relations subsists ; the only efPect of which is said to 
be, that ho cannot marry a«natural female relation within the degree of sapinda 
connection. But, when he retains the sapinda-relationship, ho becomes a handhu 
or hhhma-gotra-sajpinda or a cognate aQCording to the Mitakshara, and in that 
character may claim to inherit from hi.^ natural sapinda relations. There is no 
reason for limiting its effect in the above way ekeepting this, that upon the 
supposition that he loses all his rights in his natural family, he has been inves- 
ted by the modern develojiment of law, with similar rights in the family into 
which he has been adopted. The same argument, however, would not hold good 
under the Dayabhaga according to which consanguineal sapinda-relationship is 
not the pruiciplo of inheritance. 

In some districts of the Punjab, an adopted son does inherit from his 
natural father if there be no heir of the common stock to exclude him, and 
in some others he is entitled to share in the estate of his naturnl father dying 
without other sons.^ 

Adopted son’s vested rights before adoption.— According to the Mit4k- 
shara law, a son acquires by birth a right to the ancestral property in the posses- 
sion of the father, and an undivided co-parcenery interest is vested in him as a 
member of the family corporation. The vesting, however, is imperfect as the 
interest is liable to variation and also to extinction by reason of any subsequent 
disqualification. The^interest is acquired in the character of a member of the 
family, and when that character is lost by adoption, the interest also ceases. In 
this way you may explain as to how a Mitakshara son on being given away 
by his father in adoption loses his vested interest in the ancestral property. 

But the question assumes a different shape when the boy is full owner of 


— Knla contianes not in the Datta^putra* 

* Duttnaraen Singh v. Ajit Sing^ 1 Beng. Sel. Bep., 26. 

• Tapper’s Punjab Customs, Vol. Ill, p. 83. 
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any property such as what was inherited by him from his maternal grandfather 
or uncle before adoption. There appears to be no reason why a child given in 
adoption should be divested of property of which he is the absolute master at 
the time of affiliation. An adoption does, no doubt, cause a complete change of 
lineage, put an end to the status arising from the natural relationship, and ex- 
tinguish the capacity of inheritance in the character of a relation by birth ; but 
it is nowhere represented to be equivalent to civil death so as to extinguish the 
adopted son’s existing proprietary rights. 

Guardianship of an infant adopted son.— The adoptive parents are the 
legal guardians of the chiM during his minority. If the adoptive parents be 
dead, then it would be desirable to appoint a natural relation of the child as 
guardian of his person in preference to a relation by adoption, who may have 
an interest in determining the life of the adopted son and in whom the safeguard 
of natural love and affection may not be expected. • 

It has been held that the natural father of the adopted child is not his 
guardian so that he might be his guardian ad litem without being appointed as 
such by the Court.^ But a suit instituted by the natural mother as next friend 
of her child given away in adaption for the protection of his interests was held 
to be maintainable.^ 

Smritis and commentaries on adopted son’s inheritance in the family 

of adoption. — ^Wo have already seen® that the lawgivers deal with the status 
of the twelve descriptions of sons, together. They declare that all the sons be- 
come handJiu or members of their legal father’s gotra^ and as such* may offer 
funeral oblations of food, and libations of water.* But they divide the twelve 
sons into two sets of six, of whom the first six are declared to be heirs to their 
father as well as to the kinsmen or members of the gotra^ and the second six to 
ithe father alone ; the sages, however, do not agree in including the same six in 
the two groups into which they divide the twelve sons. For instance the 
Dattaka Son is included by Manu as one of the first six, but by Devala as one of 
the second six. 

It is really difficult to reconcile those conflicting texts. The modem com- 
mentators who recognize the Dattaka son as the only subsidiary son that may 
now be affiliated, and consider the texts so far only as yegard him, endeavour 
to reconcile them by holding that an adopted son if endowed with excellent 
qualities is entitled to inherit from the father as 'v^ll as from bandhus or kins- 
men, but one who is not so, becomes heir to the father alone. This distinction 


» Sreenarain ’Milter v. Sreemuttg Kishen Soondery Dasee, 11 B. L. R., 171 ; L, R., I. A., 
Sup. Vol., 149; (S. 0.) mb nomine Nageudro Chunder Mitter, 19 W. R., 133. 

* Mu88am7naut DullahK De v. Mann Bibi^ 5 Bang. Sel. Rep., 61. 
f Lecture II, supra et * Mit^kshara 1, 11, 31. 
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appears to be based upon the analogy of the following passage of Manu, — “ Of 
a man whose adopted son is adorned with every virtue, that son shall take his 
estate, though brought from a different family.”^ This text, however, suggests 
another ground of discrimination, namely, that a boy adopted from the adopter’s 
own gotra agreeably to the rules of preference in selection, is entitled to inherit 
from kinsmen, but not if brought from a different family. The possession or 
destitution of good qualities, only is referred to by the commentators for explain- 
ing away the conflict. 

Jagannatha says that it appears to be the present practice for a given son 
«f virtuous conduct to take the inheritance of his patornal uncle and the rest.^ 
So the author of the Dattaka-Ohandrika maintains that the conflicting doctrines 
of the different sages, some of whom hold that the given son is heir to kinsmen, 
and others that he is not such heir, arc to be reconciled by referring to the dis- 
tinction of the adopted son’s being endowed with good qualities or otherwise, 
and holds that by the expression “ his being heir to kinsmen,” means, his suc- 
cession to the estate of sapinda kinsmqp, as well as, to that of the father.^ 

The Mitakshara also attiibutes the variation which occurs in the institutes of 
Bages, respecting the rights of the subsidiary sons,’ to the difference of good and 
bad qualities.^ Referring to Manu’s text declaring that the first six sons (the 
Dattaka being one of them) are heirs and kinsmen^ Yijnanesvara says that it 
must be expounded as signifying that the first six may take the heritage of 
iheir fatJier' 8 sapindas and samanadakas if there bo no nearer heir ; but not so the 
last six : hqwever, the status of kinsman, ^. e., the capacity of performing the 
rites of offering libations of water and so forth, on account of relationship as 
sapinda and sagotra, belong to both alike.^ And he adds'^ that all tho sons 
without exception, have a right of inheriting their father’s estate, according to 
Manu, because in another passage the sage declares, — “Not brothers, nor 
pai*ents, but sons, are heirs to the estate of the father.”^ 

Kulluka Bhatta in his gloss on the institutes of Manu explains thcj passage^ 
in the same way as Vijnanesvara, thus, — “ The first six become bdndhavas or 
kinsmen and heirs to the gotra or persons connected by tho same general family ; 
hence, by reason of being kinsmen they perform tho rites of offering oblations 
of food, libations of water, and the like, to the sapindas and samanodakas ; and 
in default of nearer l&eira take the heritage of the gotra; because the right 
of inheriting the father’s aostate, has been affirmed of the twelve descriptions 
of sons without exception in the subsequent passage, ^ sons are heirs to the 
estate of the father.’ ” 

^ Moan IX, 141. * Oolebrooka’s Digest, Book Y, verso 280. * Dat. Ghand. 6, 

* Mitakshara, 1, 11, 28 and 84. * Idem, 1, 11, SOf * Idem- 1, 11, 31. 

’ Idem, 1, II, 83. • Mann IX, 185. • Manu IX, 158, 1 Manu IX, 185. 
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It should be observed that all the sons without exception are competent to 
offer oblations of food and libations of water, and yet six of them are not recog- 
nized to become heirs to any relation by adoption except the father. The doctrine 
of spiritual benefit, therefore, does not furnish any test for determining the herit- 
able rights of secondary sons. 

The author of the Dayablidga does not notice the conflict, but simply cites^ 
the text of Devala® after having given the same enumeration of the twelve sons, as 
is given by that sage, according to which the Dattaka son is included in the second 
six; and adopts the rule laid down by the sago, which he explains thus,^ — “ The 
true legitimate son and the rest, to the number of six are not only heirs of the 
father but also of kinsmen, that is, of sapindas and the like : the others are 
successoi*s of their father but not heirs of sapindas and the like.'' It has all 
along been understood that according to the Dayabhaga, tlic Dattaka son is 
entitled to become an heir of his adoptive father alone, and of no other relation 
by adoption ; but in a recent case* the Calcutta High Court accepted an argument 
whereby a different construction was pnt» according to wliich, it was contended, 
the adopted son would fall within the first six. The argument was based upon 
the explanatory remarks upon^Dev'ala's text, made by Srikrishna in his commen- 
tary on the Dayabhaga. Devala says that, of the twelve sons, some are at'niajas 
or sprung from the man himself, some are parajas or sprung from another, some 
are labdhas or acquired by an overt act, and some are Yiidrichchhilcas or filially 
related without it. From this it does not follow that the twelve sons are inten- 
ded to be divided into four different classes, for a son must bo cither sprung 
from the man himself or from another person, and must be either adopted by 
an overt act, or not so. Srikrishna, however, says that atmajas are the real 
legitimate son, the son of a twice-married woman and the appointed daughter ; 
the parajds are sons of the wife ; the lahdhas are the given son, the son bought, 
the son of the pregnant bride, the unmarried damsel’s son, and the son made ; 
and YidMchchhikas are the deserted son, the self -given son, and the secretly 
produced son of the wife. This interpretation cannot bo accepted as correct, 
for the yvord parajds or sprung from another person is in the plural number, and 
should therefore include at least three descriptions of sons, but Srikrishna in- 
cludes only the wife's son under it ; besides, if the word parajds or sprung from 
another person is to be limited to a son begotten on a wife of one person by 
another man, then why should not the son of the pregnant bride and the secretly 
begotten son of the wife also, be included under it ? However, the argumei]^t 
put forwai'd upon the basis of the above comments of Srikrishna was, that there 
is another enumeration implied by Devala, of the twelve sons, in which the 

^ DAyabhaga X, 7. * See mpra p. 62. * DAyabhAga, X, 8. 

Fuddo Koomare^ ]3eh€e v. Juggut Kiskore Acharjee, I. L. B., 5 Cal., 615. 
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Dattaka son occupies the fifth, position, and therefore he being one of the first 
six is entitled to inherit from kinsmen. But Srikrishna himself does not deduce 
that conclusion, nor does he explain the passage of the Ddyabhaga in which the 
relative rights of the subsidiary sons are dealt with. 

The rule laid down in the Dayabhaga, according to which an adopted son 
is entitled to inherit from the adoptive father alone, cannot bo supposed to be 
inconsistent with justice or equity. For, if the usage of adoption to which the 
Dattaka son owes his existence, were universal, that is, if all persons destitute 
of male issue adopted sons, collateral succession itself would be impossible ; 
therefore the law of adoption itself is opposed to tha Dattaka son’s right of 
inheriting from collaterals. Besides, the possibility of collateral succession 
which again is merely contingent, is not taken into account when an adoption 
takes place ; the certain right of inheriting from the adoptive father is under- 
stood on behalf of the adopted son, to be an ample compensation for all tbe 
rights lost by him in his natural family ; in fact, the rich inheritance of the 
adoptive father is accepted to bo more than all the contingent and the certain 
rights put together in the natural family : Moreover, there is no reason why one 
person should be permitted to choose an heir for others : a person may, against 
the wishes of his relatives, choose to adopt a perfect stranger; and ho should 
bo at perfect liberty to appoint an heir to his own property in any way lie 
pleases ; but is it not inequitable to concede to this stranger the right of becom- 
ing an boir to the adopter’s relations ? In fact, such an adoption seems to be 
like tbe togfamontary disposition made by one person, not only of bis own pro- 
perty, but also of the property of all his relations under certain contingencies. 

It should be observed that the other commentators who recognize the adop- 
ted son’s right of succession to collaterals, make it conditional and require that 
he must be endowed with virtues and excellent qualities in order that he may 
bo entitled to inherit from the adoptive father’s relations. Then again the 
highest right of inheritance conferred upon him hy Vi jnanes vara and -Kulluka, 
is confined to succession within the adopter’s got7'a ; there is no authority recog- 
nizing his right to inherit from a relation belonging to a different gotra. The 
inheritance according to Hindu law, is determined by two principles, namely, the 
gotra relationship and tlie blood-relationship ; and as the adopted son as such is not 
a consanguineal relation, his claim to inlierit from a relation by adoption, who is 
beyond the gotra, is therefore supported by neither of the principles. His sapinda* 
relationship in the family of adoption appears to bo misunderstood in consequence 
of the different senses in which the word is used. He becomes a sapinda in the 
sense of one connected through the funeral oblation of food ; and the persons 
with whom ho is so connected are primarily the three paternal ancestors by adop- 
tion ; for, it is with their funeral oblations that his funeral oblation is united by 
the Sapindi-karana ceremony ; and, as the funeral oblatioh of three male de- 
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scendants in the male collateral line, of each of these three ancestors, is united 
in the similai* ceremony performed for them, with the oblation of one or more of 
those very ancestors, they are also in a secondary sense similarly connected. 
Hence an adopted son becomes a sapinda only to twelve relations of the adop- 
ter’s gotra including him. The adopted son does, no doubt, ofFer oblation to the 
adoptive mother’s father and other ancestors, but that does not make him their 
sapinda, because there is no union or connection of his pinda or funeral oblation 
with theirs. 

Wo have already seen that in all other respects the adopted son’s status in 
the adoptive family is bashed upon express texts ; and although he is represented 
as the substitute for the real legitimate son, yet none of the Sanskrit writers 
appear to lay it down that he is entitled to all the rights and privileges of the 
real legitimate son. There are, however, several passages in Sutherland’s trans- 
lation of the Dattaka-Chandrika, which appear h® be of that effect ; one of 
which is as follows, ^ “ Next, the funeral rites, performed by a son given, are 
determined. In respect to these, although the son given, be first adopted, yet 
the legitimate son existing, ho is not competent, to officiate in the sixteen 
funeral repasts, ending with the sapindi-harana ; for, his superiority in rank is 
barred by Dovala [who says,] ‘ A real legitimate son being subsequently bom, 
superiority of rank from ago does not vest in them.’ And a text of Yajnaval- 
kya, recites, — ‘ Amongst these, the next in order, is heir and presents funeral 
oblations, on failure of the preceding. Otherwise, the adopted son, in every respect 
resembles the real legitimate one.^ ” — The learned translator has eiTcd in thinking 
that the original of the italicized words is a part of the text of Yajnavalkya, 
and also in translating it in the way he has done. Whereas the original 

is the author’s own words, and the correct rendering is, — “ In all 
other (Sraddhas, the Dattaka son is competent to officiate) like the real legiti- 
mate son.” All that the author means to say is, that barring the sixteen Sr4d- 
dhas ending with the sapindi-karana, the Dattaka son is competent to perform 
all other Sr&ddhas, like the aurasa son. Similarly the following passage in 
Sutherland’s translation is misleading, — “ Thus, the son of the wife, the son 
given, and the rest, receive the share prescribed for them, by the general law. 
For, grounds for contracting the operation of the same, are wanting.”* The 
expression general law has been taken® to refer to the general law of inheritance, 
such as is contained in chapter II of the Mitaksl^ra or chapter XI of the 
Dayabhdga ; whereas the correct moaning of the original of the passage is, the 
general rule relating to the inheritance of the subsidiaiy sons, such as is pro- 
pounded by Narada and others.* The above, passages, however, have led to the 

* Dattaka-Chandrikd, 8, 1. ■ Dat. Ghand. V, 28. 

• Puddohumdri Devi v. Jagat Kishore Acharjee, I, L. R., 6 Calo., 616. 

See Dat. Ohaud. Y, 4 and 27. 
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modem doctrme that except as otherwise expressly provided, an adopted son 
does, in every respect, resemble the real legitimate son, — a doctrine, which, con- 
sidered from one point of view, appears to be perfectly consistent with the 
principles of equity and justice. 

The modem law of adopted son’s right of inheritance.— The result of 
the decisions of our Courts of justice is, that as regards inheritance an adopted 
son holds the same position as a real legitimate son, unless his right in any re- 
spect has been expressly curtailed. The distinction based upon possession or 
otherwise of good qualities, has been ignored, or it is implied that every adop- 
ted son must be taken to bo endowed with good qualities. Lot us see how the 
‘^aw has developed in favour of the adopted son by referring to the cases. 

^ ^ In the case^ of OmrbulVuh v. Juggernathpersaud Mitter, the majority of the 


", ’^-one Pundits attached to different Courts, answered the following question 
r f ^ them in the pffirmative, namely, whether according to the Bengal 
g ’’ adopted son could inherit from his grandfather by adoption. They 

0 being in conflict with Mann could not be 
were of opiun ,, relied upon Kxlluka’s gloss maintaining the adopted 

^ . ing from the members of tlic^ adopter s gotra. 

son s rig t of inherit^ Kishen Kishore^ the Sudder Court held that an 

n t e case of relatives of the adoptive mother ; and this 

adopted son does not si i . i tt« ^ t ^ 

^ j . iir aghten s Hindu Law.® 
mle IS adopted in fdacuT 777 7 t t. a 1.1^ t j • • 1 

1 th f (Jhowdry v. Naraini JJebeh,* the Judicial 

. ]^ow these are very stmug authorities in favour of the 

ommittee'^o serve |g entitled to succeed lineally and collaterally ; 

propc^ition, that an according to the Hindu law, is, that he becomes for 

an t e rehson pointe^^ father.” And their Lordships accordingly held that 

a purposes t e son brother of the whole blood was entitled to inherit in pre- 
the adopted son of^^ ^ brother of the half blood. 

erence to^ e soj Court held in several cases that an adoptpd son is 

• .^^^rit from his paternal uncle by adoption.® And an adopted son’s 

entit e entitled to the rights of his father.® 

^ case? of Gwiga Trasad JR,oy v. Brijesstf/ree Ohowdhrani, the Sudder 

In tl* 


■s 

' Sir F. Maonagliten’s considerations on H. li., 159. 

* 8 Beng. Sel. Beps., 170. 

• Page 78. 

^ 3 Knapp’s Beports, 66 ; 5 W. E., P. C., 100. 

* Lukhee Nath Boy v. Shamaaoonduree, Bong. S. D. A. D., 1868, p. 1863 ; Kishen Nuuth 
Boy V. Huree Qovind Boy, Idem., 1859, p, 18 } Oooroo Fershad Bose v. Baehlehary Bose, Idem., 
1860, Vol. I, 411. 

• Idem, 1858, 1863; Idem, 1859, 18. 

’ Beng. S. D. A. D., 1859, p. 1091. 
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Court held tliat the relatives of an adoptive mother inherit the property of her 
adopted son, just as they would have succeeded to her natural bom son. 

But in the case^ of Moruti Moyee Deli v. Bejoy Krishto Oossamee, it was held 
by the High Court that an adopted son cannot succeed to his adoptive maternal 
grandfather’s estate. The reason assigned is, that there is no direct text of 
Hindu law distinctly recognizing the adopted son’s right of inheriting from his 
adoptive mother’s relations. 

In the case* of Teencoioree Chattmjee v. Deiionath Banerjee, it was held that 
an adopted son has all the rights and privileges of a son born, and is also 
entitled to succeed to the stridhanam of his adoptive mother in the absence of 
daughters, in like manner as a son bom. This ruling has settled a point upor 
which the Hindu commentators on adoption arc entirely silent. In ^alir*® 
with the order of succession to a woman’s property amongst hor descon<^^'t^* 
both the Mitakshara and the Dayabhaga, howeveiv appear to contemplp^ 
issue of her body. The Court in the above case have further epressed an 
opinion that a son adopted by one wife may succeecTto^a co-wi5fcJ stridhanam; 
but the provision of the Hindu law refdiTed to, applies to he husband’s natural 
eon by a contemporary wife. 

In the case of Tara Moknn BhuUacharjpe v. Knpa Mope Dehia? it was held 
following the ruling of the Privy Council / in Shumhoo Qiunder's case that an 
adopted son is entitled to succeed to the li|rst cousin of Ks grandfather by adop- 
tion. 


Distinguishing Morun M&yee's case as having special reference t© the Daya- 
bhaga law, a Full Bench of the Allahabad High Coum held^ that under the 
Dattaka-Mimansa and the Mitakshara, an adopted son succeeds to property 
which his adoptive mother inherited from her father as his heiress. The Court 
in coming to that conclusion relied upon the doctrine of sj^iritual benefit con- 
ferred by the adopted son on his adoptive mother’s father. Jt has, however, 
been heM in subsequent cases that the general law of inheritance according to 
the Mitakshara is not based upon that doctrine. 

In the case^ of Puddo Kumaree Dehee v. Jugut Kishore Acharjee, 10;ho Calcutta 
High Court, following the decision of the Privy Council in Sumbhocf'' Ohunder^s 
case, ruled that the rights of an adopted son, unless curtailed by expros.*’ texts, 
are in every respect similar to those of a natural bom son ; and accoreft^T^S^y 
held that an adopted son is entitled to succeed to his^doptive father’s daught^j’® 
son, in preference to the grandnephew of his adoptive father. One of 


' W. Bi. Sp. No., F. B., 121. Followed in Chinna ^amdkrist/tha Ayyar v. Mwatchi ATtvmoZf 
7 Mad. H. C. B., 245. 

• 8 W. B., 40. ^ 

* * Sham Kuar y. Qaya Dint I. L. R , 1 255. 


♦ 9 W. B., 423. 

■ I. L. B., 5 Oalo., 615. 
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reasons assigned is, that the adopted son succeeds to the swpinda kinsmen of his 
father, and that as regards the relation of sapinda, there is no difference between 
the adopted and the natural bom son. In laying down the last proposition the 
Court relied on the exposition of ^aptwda-relationship, given in Guru Gobind 
Shaha MundaVs case.^ The contention that an adopted son’s right of inheri- 
tance is confined within the gotra of the adof^tive father has been overruled by 
this decision, and it has been afiS.rmed on appeal by the Privy Council.* 

In Urna Sunkur Moitro v. Kali Komul Mozu7ndar,^ a Full Bench of the 
Calcutta High Court ruled that an adopted son is entitled to inherit from his 
• adoptive mother’s relations in the same way as & son of her body ; and this 
^ ruling has been affirmed on appeal by the Judicial Committee.^ 

In all these cases the adopted son was declared entitled to inherit from the 
^ relations by adoption who were all within the degree of sapinda, and in the last 
case the High Court based their decision upon the ground that the adopted son 
was sapinda to his adoptive mother’s father’s brother, and as such entitled to bo 
his heir. The DattakaiChandrika, agj^in, which is considered to be most authori- 
tative in Bengal, recognizes the adopted* son’s right to inherit from the sapindas 
only. It was upon these grounds contended 4n a subsequent case^ that the 
adopted son is not entitled to inherit from a relation of his adoptive father’s 
family, who is beyond tho degree of sapinda. This contention was overruled 
by the High Court with the following observation,— “ Unless, therefore, wo 
found some authority clearly restricting tho rights of inheritance, on tho part 
of an adopted son, and declaring that they aro something less than those of tho 
naturally begotten son, we certainly should make no distinction between them.” 

The* law is therefore now settled beyond the possibility of further contro- 
versy that as regards inheritance from adoptive parents and their relations an 
adopted son holds piecisely the same position as a real legitimate son of his 
adoptive parents, excepting in one particular to which I shall presently refer. 

One consequence of the above principle has been the improvement of the 
daughter’s position in the Bengal School with respect to her right of inheriting 
from her father. For, according to tho Uayabhdga*, a daughter who is a widow, 
or is barren, or fails in bringing forth male issue as bearing none but daughters 
or from some other cause, is excluded from the inheritance of her father. This 

» 6 B, L. B. 16 ; 18 W. B.f 49, F. B. 

* Tadmdkumari Dehi Chovjdhrani v. Court of Wards, I. L. R., 8 Calc., 302; L, E., 8 I. A., 

229. 

• I. L. R., 6 Oalo., 266 : 7 0. L. B., 146. 

^ Kali Komul Mosumdar v. Uma Sunkur Moiira, I. L. E. 10 Calc , 232 ; 18 0. L. E., 879 ; 
L. E., 10 I. A., 188 ^ 

* Molewndo Lall Boy v. Byhimt Nath Boy, I. L. E., 6 Calc., 289. 

• Ch. XI, Sect. II, para. 3. • . 
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rule was relied on in M&mn Moyee*s case as an argument against the adopted 
son’s right of succession to the adoptive mother’s father and others. But accord- 
ing to the law as it now stands, a daughter who is capable of having an adopted 
son cannot be excluded, although she may be disqualified in the manner set forth 
in the D&yabhdga. 

The adopted son’s share.---The only express provision of law curtailing 
an adopted son’s nght is that relating to the share he is entitled to have out of 
the adopter’s property when there is also a begotten son : the adopted son is 
entitled to a lesser share than the real legitimate son. There is a difference 
between the authorities as to the amount of the adopted son’s share : according 4 
to some' he is entitled to a quarter share ; and to a third, agreeably to others.* 
The expressions quarter and third share do not appear to be used with reference 
to the estate, that is, the adopted son is not entitled to one fourth or one third 
of the estate, for if that were so, he would be in a better position than a real 
legitimate son if there be three or more such sons. But the expressions are 
capable of different constructions, and have been variously interpreted. In 
Bengal, an adopted son is considered to be entitled to a third share of the 
whole property, assuming that there is only one begotten son ; thus you get the 
proportion of the shares of the adopted and the begotten son, that is to say, 
an adopted son is to get half of what is to be allotted to each begotten son.* In 
other provinces, an adopted son is entitled to a fourth share, which has been 
interpreted in the above manner to mean that an adopted son takes one third of 
what is allotted to a begotten son. This interpretation of the fourth and the 
third share, though most favourable to an adopted son, does not, however, appear 
to be supported by Hindu law, but is mainly due to the expressions a fourth 
part ” and “ a third part ” used in the English versions of some texts,^ from 
which it may be inferred that an adopted son is entitled to a third or fourth 
part of the estate. The original word is hhdga which means the same thing as 
ansa^ or share. Thus the text of Yasishtha laying down that if real 
legitimate son be subsequently bom, the Dattaka son is entitled to a fourth 
(hhdga') part^ is explained* by Handa Pandita to mean that the given son 
receives a quarter share^ not an entire share, Sutherland has also rendered the 
word ansa into partfi so it is not always safe to place much reliance upon 
particular words used in the English versions of Sanskrit Wrks on law. 

» Mit&kshari 1, 11, 24 and 25 ; Dat. M£m. X, 1 ; Vyavahara-Mayiikha, p. 60, Mandlik's 
edition. 

* Dayabh&ga X, 9; Dat.-Chand. V, 16-17 ; Colebrooke’s Digest ? 

• Sir F, Maonagbton's Cons, on H. L., 137 ; 1 W. Macn., 70 ; 2 W. Maon., 184. 

■4 ^ MitaksharA, 1, 11, 24-26; Dat. Mim. X, 1 ; Dat. Gband. V, 16-17. 

» Dat. Mim. V, 31 ; X, 1. • Dat. Mim. V, 40. 

Dat. Gband. Vv.16. < 
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But the Madras Higt Conrt have held^ upon the authority of the Saras- 
vati-Vilasa, that an adopted son takes one fourth of the real legitimate son’s 
share, that is to say, each begotten son is to be considered equal to four adopted 
sons. Expressions like quarter share, may be construed in another way ; accord- 
ing to the Mitdkshara,* a maiden daughter is declared to be entitled to a quarter 
share on pai*tition of her father’s estate being made by her brothers ; and the 
quarter share is ascertained in this way,® — divide the property into as many 
shares as there arc brother’s and maiden sisters, divide one such share into four 
parts, allot one such part to each of the maiden sisters, and then distribute 
•the residue amongst the brothers equally. Nanda Prfhdita appears to indicate 
that the quarter share of an adopted son is to be similarly determined.^ 

This unequal distribution of the adoptive father’s estate between the adop- 
ted and the real legitimate son is based upon the relative superiority and 
inferiority of their status. • It is expressly stated by the lawgivers as well as by 
the commentators, that the son of the body is superior to the subsidiary sons, 
and he gets a larger share in consequence of his preferable claim due to 
superior rank. When a son by adoption gets a smaller share than a real son 
Qut of the adoptive father’s estate, upon the *|^ound of his inferiority to the 
latter ; the distinction must a fortiori apply when an adopted son and a real 
relation are competitors for the inheritance of any other relation. This view 
is maintained in the Dattaka-Chandrika. The author of this ti*eatise after hav- 
ing laid down that an adopted son if endued with good qualities, is entitled to a 
third share out of the adopter’s property when there is a son of the body, and is 
also entitled to inherit from the sapindas^ observes as follows^ : — 

“Hence, it should be noticed, that by the very same relationship of brother 
and so forth, in virtue of which one who is the real legitimate son, would suc- 
ceed to the estate of a brother and the like, a similar relation by adoption, also, 
obtains his •proper share according to the circumstances. 

“Similarly, if another son of the (deceased) proprietor exists, a*grandson 

• Ayydvu Muppandr y. Ntlddatchi Ammdlj 1 Mad H. C. R., 45. * 1, 7, 6*13. 

• Mittkahara 1, 7, 7-8; Virainitrodaya, p. 82. ♦ Dat. Mira. V, 40. 

• The original is as follows 

I 
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by adoption, also, whose father is dead, obtains the share proper for an adopted 
son ; if no son exists, obtains even the whole estate. 

“ Nor can it bo contended that the rule is, that a grandson is entitled to the 
share which is appropriate for his own father, therefore when the adoptive 
father of the Dattaka (grandson) was the real legitimate son of his paternal 
grandfather by adoption, the share appropriate for his adoptive father must be 
equal to that of the paternal uncle of the same description (with his adoptive 
father who was a real legitimate son) ; hence let the grandson by adoption take 
an equal share even with the paternal uncle. 

“ For, then there woiild be this unreasonable distinction, namely, that a son*. 
by adoption would take a quarter share, but a gx^andson by adoption would 
receive an equal share. 

“ Hence what has already been said is correct, namely, that such share 
alone which is legally establislied for a father of the same description as him- 
self, is the share which is approj^riato for his own father, (though the latter 

t, 

was the real legitimate son.) 

“ The same rule is to be followed also in the case of a great-grandson (by 
adoption.)” 

There cannot be any doubt that, according to the Dattaka-Chandrika, 
when a relation by adoption is entitled to inherit together with a real relation 
of the same degi’ee, either lineally or collaterally, the former must take half as 
much as is taken by the latter ; in fact, the rule which has been laid down with 
respect to the distribution of the adopter’s estate between an adopted and a real 
son, is to be applied to all cases. Accordingly it was held upon the opinion of 
a Pandit in a case in which succession opened to the nephews, that a nephew 
by adoption was entitled to half of what was to be allotted to each of the real 
nephews.^ 

Mr. Sutherland, however, omitted to translate a few lines of the above pas- 
sage of iae Dattaka-Chandrika and misunderstood and mistranslated the rest,* 
so that the real meaning of it has been obscured. And accordingly the Calcutta 
High Court were of opinion that the passage related to the adopted son of an 
adopted son, and held that when an adopted son comes to share with heirs other 
than the real legitimate son of his adoptive father, in the property of a colla- 
teral kinsman, he takes tho same share that they would have.^ The Court had 
not before it the omitted passage in which a relation by adoption is declared to 
take his proper share when succeeding to a collateral relation such as a brother 
by adoption* 


^ 2 W. Macnoghten, 69. 

• Dat.-Ghand. V, 24-26. 

«• Tara Mohan Bhuiiacharjee v. KHpa Moyee Debiay 9 W. E., 423. 
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In a later case,* the omitted lines were translated, and incorporated with 
Mr. Sutherland’s trails I i^tion of the i^emainder of the passage. Tliat was a 
case governed by the Mitakshara, and the facts of it were as follows : a person 
had three sons one of whom adopted the plaintiff and subsequently died during 
the lifetime of his father, who died afterwards ; the property was not acquired 
by that person himself but was inherited by him from liis ancestor, consequently 
the predeceased son had acquired a right to the same from his birth, and his 
adopted son, the plaintiff claimed a one third share of the whole family propei-ty 
as against the sons of his two paternal nnclos by adoption, who contended before 
jiho High Court that the plaintiff was not entitled to ope third but to one sixth 
of the estate, that is, his share should be half of what would bo allotted to a 
real legitimate son. It was held that on partition in a Mitakshara joint family 
an adopted son and the adopted son of a natural bom son stand exactly in the 
same position, and each tak^s only the share proper for an adojited son, i. e., half 
of the share allotted to a real legitimate son ; and the fact that an adopted son 
of a member of a Mitakfiliara joint^ family becomes from the moment of his 
adoption a joint owner of the family property will not prevent the operation 
of the rule : the plaintitf was held entitled to ona-sixth. 

The Madras High Court, however, have expressed a doubt* whether the 
passage of the Daitaka-Chandrika, even with the addition, has been correctly 
interpreted in the above case ; and Mr, Mayne* also has criticised it, and given 
his own interpretation of the passage erroneously translated by Sutherland. 
Mr. Maynepf coursoargues witli the usual partiality of the modern law, of which 
the adopted son is a special favourite, and which abhors to raise any presumption 
against Mm, or to perceive a general principle underlying the rule of unequal 
distribution of a father’s estate between his adopted and begotten sons. He 
fails to SCO that the distinction rests, according to the lawgivers and the com- 
mentators, upon inferiority and superiority of their status which must admit- 
tedly be taken relatively to the adoptive father, and therefore also relatively to 
all the adopter’s relations ; for, it is by reason of the filial relation to the adoptive 
father that an adopted .son becomes connected with the adoptive father’s rela- 
tions ; hence a distinction between the character of the filial relation of an 
adopted and of a begotten son, to the father, amounts to a distinction between a 
relation by adoption and a real relation. 

The passage of the Dattaka-Chandrika, however, if rightly understood does 
not directly support the decision of the Calcutta High Court. For it contem- 
plates only cases of succession by inheritance, and not cases of acquisition of 
right by birth or survivorship, recognized by the Mitakshara but not by the 

* Baghubanand Dass v. Sadhu Chum Dans, I. L. R., 4 Calo., 426. 

* jRdjd y. Subhara$fat 1. L. K., 7 Mad., 358. * Maynels H. b § 157. 
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Dayabh4ga. The author appears to be a lawyer o£ the ^cngal School, and what 
he says is that if a proprietcyr^ dies leaving a son and a predeceased son’s adopted 
son, as his heirs, then the latter would take an adopted son’s share only. The 
general rule is, that right of representation obtains amongst descendants in the 
male line, and partition is made per stirpes and not per capita. But the author 
says that the grandson by adoption cannot represent his adoptive father fully 
so as to inherit the same share which his father if alive would have inherited, 
but must take only an adopted son’s share. The author’s observations do not 
apply to a case like the one before the High Court, in which the adoptive father 
had a vested interest in the family estate, and his undivided coparcenary interest 
must on his death have passed entirely to the adopted son, who had also acquired 
a right to the same from the moment of his adoption which is equivalent to 
birth ; hence, under the facts of tlio case, he was entitled to such an undivided 
interest in the family estate as would be equal to one-fourth of it if partition 
had taken place during the life of his adoptive father; and supposing that 
the undivided one-fourth share of the .grandfather by adoption should be 
divided in the same way as his separate property, the grandson by adoption 
would be entitled to a one-fifth share of it, that is to say, his undivided 
share would be (j+^o) family estate. It is undoubtedly true that 

the question of shares does not arise until partition is actually made, but 
still the share to which any one of the members of a joint family would 
be entitled may be ascertained without difficulty. The High Court, how- 
ever, do not seem to bo correct in declaring that the grandson by adoption 
would be entitled to one-sixth, for it appears that, according to the Bengal 
view, he should take one-fifth of the estate under the circumstances of the 
case. 

In a recent case^ it has been held that the adopted son of one daughter 
shares equally with the real legitimate son of another daughter the inheritance 
left by the maternal grandfather, because there is no special text or rule laid 
down in the books applicable to this case ; in other words, the Court refused to 
apply to daughter’s sons, the rule laid down in the Dattaka-Chandrika with re- 
spect to descendants in the male line. 

There is, however, a passage of Vriddha Gautama declaring that on adop- 
ted son, abounding in good qualities takes an equal share of the father’s estate 
with an after-born son. The Dattaka-Mimansd reconciles^ this text with those 
of Vasishtha^ and Baudhayana^ declaring that an adopted son is entitled to a 
quarter share when a son is subsequently bom, by saying that it applies when the 

* Sutherland has used the word ancestor which obsoarea tho meaning. 

* Swrjoltant Nundi v. Mohesh Ckunder Dutt, I, L, R., 9 Calc., 70. 

* Dat. Mim. V, 48-44 ♦ Dat. Mim. V, 31. 


• Bat. Mim. V, 42, 
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after-born son is destitute of good qualities. But the Dattaka-Chandrikd main- 
tains* that amongst Siidras an adopted son shares equally with an after-bom son, 
and explains* the text of Vriddha Gautama to be applicable to that caste. Ac- 
cordingly it is held by the Madras High Court that amongst Sudras an adopted 
son is entitled to take an equal share with a son born after adoption.* And the 
same view has been taken by the Calcutta High Court in an unrepoiiicd case> 
It should be observed that this ;?ule is laid down only in the Dattaka-Cliandrika 
and is not supported by any clear authority of law. The existence of this rule 
seems to have been unknown to Sir F. Macnaghten, for in his notice of the 
case of Oopee Mohun Deh v. Raja Rajh'Jshna, in which i^e parties were Kayasthas 
who are high caste Sudras, he was of opinion that the adopted son was entitled 
to the one-third of the adoptive father’s estate, and the aftcr-bom son to the 
remainder.* Mr. W. Macnaghten thinks that the rule obtains in southern 
provinces.® Babu Shaina Qliurn Sarkar contends^ that the above rule is not 
apj)licable to the virtuous Sudras of this country whose practices are similar to 
those of the regenerate chlsscs. 

When an only son beconics by adoption the Dvyamushyayana son of tAVo 
fathers, he is entitled to take the whole estate* of both the fathers ; but if 
another son is born to his natural father then he would take half of what the 
after-born son takes ; and if a son is born to the adoptive father, then he would 
take only half of an adopted son’s share, that is, half of one-third or one- 
fourth.® 

Adopted son’s rights as against the adopter, and in the joint family.— 

According to the Mitakshara Scliool, an adopted son acquires a right equal to 
that of the adoptive father, in the ancestral immoveable property and in the 
accretions to the same, from the moment of his adoption iu the same way as a 
real legitimate son does from his birth ; he becomes a coparcener of the adoptive 
father who cannot dispose of such property without the son’s consent.® An 
adopted son being thus a joint owner of the family property, would, l^vo a real 
legitimate son, be entitled to take, by survivorship the undivided coparcenary 
interest of a member dying without male issue to tho exclusion of the heirs to 

^ Dat. Chand. V, 29-31. 

• Idem. V, 32. * 

S Rdjd V. Subharaya^ I. L. R., 7 Mad., 253. 

• A. 0. D. No. 148 of 1882 Bramanund Kalmnty v. Chowdhry Krishnachurn Patnaik. 

• Cons, on It. L., 233. 

• 1 W. Macn. 70, note ; 1 Strange's II. L., 99. 

7 Vyavastha-Darpana, pp. 913-915. 

• Dattaka-Ghandrika, V, 33. , 

• Bungama v. Atchama, 4 Moore’s I. A., 1 ; Sudanund Molmpattur v. Boorjo Mo nee Voyce, 

8 W. R.,4665 IIW. R., 436. ^ 
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his separate property. Accordingly it has boon hold that when a man died leav- 
ing an adopted son and an after-born son, who wore tlic surviving members of tho 
joint family, and subsequently the real legitimate son died, tho adopted son was. 
entitled to take the whole estate.^ Hence according to tho Mitakshara School, 
wlien there is ancestral proi)erty the adopted son acquires as against even the 
adoptive father a present indefeasible interest in such property, which renders 
his position secure. 

But what are the rights of an adopted son against the adoptive father in 
tho Bengal School according to which there is no distinction between ancestral 
and self-acquired jii*opei*ty, and the father is competent to dispose of them 
according to his pleasure without any restriction; and also in the Mitakshara 
School when the adopter’s property is his self-acquired and he can alienate tho 
same without restraint ? If he be in no better position than a real legitimate son, 
ho must' in that case bo left completely at the mercy of the adopter who may 
disinlicrit him of such property. The doctrine that an adopted son holds 
in every i*cspect the same position as a real legitimate son, which has been 
enunciated by the Courts for tho purpovio of giving him tho contingent right 
of succession to kinsmen’s estate, fails to afford the real protection needed by 
an adopted son, vis., tho protection against tho dis])leasuro of the adoptive 
father, which is specially required in Bengal ; for, a Mitakshara father may 
be presumed to possess some ancestral property, and the interest acquired in* it 
by an adopted son may be taken to be a sulHcieut provision for him. 

There are, however, some cases governed by the Mitaksliai’a, in vdiich it has 
been held that an adoptive father is competent to make a gift either by an act 
inter vivos^ or by a will,^ of liis self-acquired immoveable property, so as to 
deprive the adopted son of the right of inheriting such property or any part 
thereof ; and tho reason assigned is, that an adopted son does not stand in a 
better position, with respect to such property, than a real legitimate son. In 
these caaes, tho adopted sons became entitled to very large ancestral estates, 
and consequently the result did not appear to be inequitable at all. 

But if the same rule be followed in Bengal where there is no distinction 
between the ancestral and self-acquired property as regards the father’s power 
of disposal, the adopted son would have no rights against the adoptive father 
as regards his property. It would be most inequitable if in Bengal an adopted 
son should not be in a better position than a real legitimate son, witli regard to 
the property of the adoptive father ; for the safeguard of natui'al love and affoo- 

^ See note to Ayydvu Muppandr v. Nilddatchi Ammdl, 1 Mad. H. 0. B., 45 (49). 

* Rungama v. Atchama, 4 Moore’s I. A., 1 : 7 W. E., P. 0., 57. • 

• Riirithotam Shdmd Shenvi v. Vdmdev Krishna Shenvi, 8 Bom. H, C. R., O. C. J., 196 : 
Sudanwiid Mohaputtur v. ^Bonomaleo Doss, Marshall, 137 s 2 Hay, 205. 



. Af>OPTEJ[) son’s rights as against the adopter. 405 

tion protecting a natural bom son’s interest is wanting in the case of an adopted 
son. But it seems that the law of adoption docs protect an adopted son against 
a whimsical and capricious adoptive father by curtailing his unlimited power 
of disposing his property after adoption. For an adoption consisting in the 
gift and acceptance of a son for affiliation is a solemn contract creating obliga- 
tions binding the adopter. Tlie natural father gives his son in adoption upon 
the express understanding that the adopter will invest the child with the status 
of his son, and the adopter by accepting the boy on that condition undertakes to 
invest him with the rights of his son. Now the status of a son is constituted by 
ihe right to offer funeral oblations to the adopter and thp right of taking his 
estate.! Thus, there is an implied if not express contract by the adopter that his 
property will be inherited by the adopted ^on. In fact he appoints the adopted 
son as his heir ; ho cannot, therefore, be permitted by law to resile from his 
contract of adoption, and t(\ alienate by an act inter vivos his property with the 
object of depriving the adopted son, far less to disinherit him by a will. After 
having legally appointed a^b heir to his entire property he appears to bo in- 
competent to make a testamentary disposition of his property so as to defeat 
the adopted son’s right of inheritance from him, .when by his adoption the child 
has been deprived of all his rights in his natural family. In those cases in 
which deeds of gift and acceptance are exchanged between the adopter and the 
natural father, the deed of acceptance executed by the former in favour of the 
latter generally embodies an express agreement by which he promises that the 
adopted sou will get the whole of his property. 

Referring to the case of Gopeeinohun Deb v. Baja Bajkrishna^ in which 
Raja Nabbkissen had executed an agreement of the above description when 
adopting Qopeemohun^ and subsequently after the birth of his son Bajkrishna 
executed a will whereby he gave a larger share to his begotten son than he 
could get on a lawful distribution, and which was settled out of Court, — Sir F. 
Macnaghten observes,* — “ There was not a formal decision but the epinion of 
the Court was well-known to be, indeed it was declared to be, that a man who 
had adopted a son, was not at liberty, by his will, to cut off the adopted son 
from that proportion of the estate, to which, in virtue of his adoption, he was 
entitled by the Hindoo law.” The learned author is of opinion “ that the boy 
who is taken for adoption ought to bo considered as a purchaser,’*'^ 

Ante-adoption arrangement curtailing adopted son’s interest. — What- 
ever restraint, law and equity may impose upon an adoptive father’s power of 
dealing with his property after adoption, there cannot bo any valid objection 
against any arrangement made by him of his property in contemplation of adop- 
tion, whereby the interest of the adopted son may be diminished. For instance, 

^ Dai. Mim. 2, 62. * Consideratious on H. L., p. 22d. * Considerations on Q. L., p. 230. 
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if a man authorizing his widow to adopt a son, directs that she shall enjoy bis 
estate for her life subject to the maintenance of the son to be adopted, who 
shall be entitled to the estate only after her death, the disposition would be 
perfectly unexceptionable,^ specially when the natural father gives his son in 
adoption with the knowledge of the same. The adopted son cannot impugn 
the arrangement any more than a sale or similar transfer of any property made 
by the adoptive father before adoption. And this rule appears applicable in 
both the schools, for a Mitakshara father also, before the birth or adoption of 
a son, is absolute master of even the ancestral immoveable property so as to 
be legally competent to falienate it in any way he pleases : a conveyance by a 
person, without male issue at the date thereof, will bind his subsequently bom 
or adopted son ; such issue at birth or adoption takes a vested interest only in 
such property as belongs to their father at that time.* But it is said that in the 
provinces governed by the Mitakshara School, where a son acquires a vested in- 
terest by birth, a gift of life-interest to the widow or any other condition dimi- 
nishing the interest which the adopted son would otherwise take, would be invalid 
except when the property affected is self-acquired.® It is difficult to understand 
how an adopted son can call itlio question the terms and conditions coupled with 
the authority which brings him into existence, for it would be, in fact, affirming 
and disaffirming the same transaction. 

In a recent case before the Madras High Court, in which a Hindu, on 
taking a son in adoption had executed a “ settlement as to what should be done 
by my adopted son and my wife after my lifetime,” providing that on an event, 
which happened, the wife should enjoy certain land for life in lieu of mainten- 
ance, and the widow of tho executant claimed possession of the land against 
the adopted son, — it has been held that the instrument was a will, and the adop- 
ted son was bound by its provisions, but the reason assigned is, that the natural 
father of tho defendant when giving him in adoption had tacitly consented to 
the arrangement contained in it.^ 

Similarly, where a widow in whom her husband’s estate had vested by 
inheritance consented to accept a boy in adoption on an express -agreement by 
his natural father that during her lifetime she should enjoy such property, 
subject, however, to the boy’s maintenance and education, and upon the faith of 
such agreement adopted the boy, it appearing that she would not have done so 
at all had there been no such agreement; it was heldiby the Bombay High Court 
that the agreement was binding upon the adopted son, and that the adopted 
son’s inheritance of the father’s estate was subject to the life-interest, thereby 

^ Bepin Behary Bandopadhya v. Brojonath Muihopadhya^ I. L. B , 8 Galo., 357. 

* Bamhhat v. Lakahman Ohintdman Maydlay^ I. L. B., 5 Bom., 630. 

* Mayne’s ninda Law § ISO ; Narainah v. Savoohhady, Mad. S. D. A. D. B., of 1854, 117. 

* Lakahmi v. 8t>hratiij.nya, I. L. B., 12 Mad., 400. 
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reserved by the adoptive mother,^ This case is referred to by the Privy Council 
in a later Madras* case in which there was a similar agreement which was 
ratified by the adopted son after attaining majority ; but the Judicial Committee, 
without deciding whether the agreement was binding, declared that it was 
not absolutely void, but capable of ratification by the adopted son. In a subse- 
quent case the Madras High Court expressed the opinion, that an adopted sou 
is not bound by the assent of his natural father to terms imposed as a condition 
of the adoption, and that it would lie with the minor, when he came of age, to 
assent to or repudiate them but in a recent case the decision of the Bombay 
dligh Court has been folio wed> • 

The Bombay High Court’s ruling is based upon two considerations ; first, 
that on the whole the contract of adoption was not unfavourable to the minor; 
second, that the father had such power over his child, as to bind him by the 
agreement. With respect •to the father’s power it is observed, — “ Besides, 
it is a fallacy to suppose that, for the purpose of giving in adoption, the 
power of a father is onty co-extengive with the power of a guardian. In 
the eye of Hindu law, when a man gives his son in adoption, he would seem to 
exercise a power, more like the powers of an absMute proprietor than that of a 
guardian.*’ But the Madras High Court are of opinion that the consent 
of the natural father to such arrangements binds the adopted son, not only on 
the principle on which infants are bound by other agreements made on their be- 
half, on the principle that the agreements are made for a necessary pur- 
pose, but Also on the ground that but for such consent, the adoption would never 
have taken place ; for, to object to the agreement is tantamount to objecting to 
the adoption.^ 

But there is another aspect of the question, which supports the view taken 
by the Bombay High Court and recently adopted by the High Court of Madras. 
When a widow inheriting her deceased husband’s estate is authorized by 
him to adopt a son, her interest is opposed to her duty of adoption; she 
again cannot be legally compelled to adopt. Under such circumstances the 
only way in which effect may be given to her husband’s desire, consistently 
with her own interest, is an arrangement of the above description. The 
natural father’s assent to it may be taken to be conclusive evidence of the fact 
that the adoption, subject to the conditions, is beneficial to his child. If 
such arrangements be not considered binding on the adopted son, many 

^ Ohitko Baghundth Bdjddiksh v. Jdndkiy II Bom. H. C. B., 199 ; followed in Bdvji Vindya* 
krav ▼. Lahakmibai, J. L. R., 11 Bom., 381. 

8 Bamaaawmi Aiyar v. Vencaiaramaiyan, 1. L. R., 2 Mad., 91 ; L. B., 6 I. A., 196 ; 6 
C. L. B., 347. 

* Lakshmana Bau v. Lakshmi Ammal, I. L. B., 4 Mad., 160. 

4 Lakahmi v. Subramanyof I. L. B., 12 Mad., 490 (494.) 



408 EFFECT OF APOPTION ON THE STATUS ANP INHEETTANCE OF THE ADOPTEE. 

widows would refuse to adopt. Besides, when the acceptance of the son is 
made subject to the terms and conditions reducing his interest in the adoptive 
father’s estate, if the terms and conditions bo held to be not binding on the 
son, it is difficult to understand how the acceptance would be binding on the 
widow. It may no doubt be said upon the analogy of the doctrines relating to 
powers of appointment, that the adoption would be valid and the condition void. 
But the analogy seems to be fallacious; for the law will not compel a widow 
to execute the power, she is therefore at perfect liberty to enjoy her husband’s 
estate without executing the |)Owor ; hence a conditional adoption by the widow 
wdth the reservation to hea*sclf of the life-interest or a lesser int^'rost in her 
husband’s estate cannot be regarded as a fraudulent execution of the power, since 
the benefit to herself does not result from the execution of the power in that 
way ; on the contrary it would be a legal fraud on the widow to hold that tho 
adoption is valid and the condition void. Be&ides the object which the donor 
had in giving the power would in no way be defeated by holding both the adop- 
tion and the condition to bp valid. The spiritual purpose) soiwed by an adopted 
son is not in the least affected by a Conditional adoption, and the recognition 
of its validity in its entirety would rather prevent the donor’s intention from 
being completety defeated. You should further bear in mind what I havo 
already told you, namely, that according to the correct view of tlio Hindu law a 
widow adopting a child with the consent signified by her deceased husband, 
does not in so doing act as bis agent, delegate or representative, but she acts 
in her own right ; and the discretion which she wants according to dlindu law, 
being only supplied by the husband’s assent. In this view of the case, the ques- 
tion assumes quite a different aspect. 

The question whether tho condition derogating from the interest which 
would otherwise bo taken by the adopted son, is binding on him, does not seem 
to depend only upon the capacity of the natural father to bind his son given 
in adoption, but also upon the question whether the conditional acceptance by 
the widow, can be affirmed and disaffirmed by the adopted son at the same time. 
It appears to be most equitable that ho should bo put to his election either to 
approbate or reprobate the adoption. 

Adoption by widow and direstingr. — When a widow adopts under a 
simple authority of her husband to adopt, not containing testamentary disposition 
of property, tho son adopted by her is entitled to take the estate of the adoptive 
father by inheritance and not by devise.^ But as the estate of a Hindu cannot 
remain in abeyance for an heir who is to come into existence in future,^ but must 
vest in the nearest heir living at the time of his death, a son adopted by the 

^ Bhoohwn Moyee Dehi v. Ram Kishore Achavjit 10 Mooro's I. A,, 279 j 8 W. R., P. 0., 16. 

F Seo MaynoV Hind42 Law § 458 and cases in its notes. 
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widow of a person, therefore, cannot take even the estate of that person excep- 
tin^ by divesting the heir who took it on the death of the adoptive father. So 
also, succession to the estate of other persons may open in the interval between 
the death of the adoptive father and the adoption by his widow, to which the 
adopted son would have been entitled had he been adopted before the opening 
of the succession. Hence the vexed question arises as to what estate already 
vested in other persons can a subsequently adopted son take by divesting 
them. 

Vesting and devesting according to the Ddyabhdga and the Mitdk- 

shard School. — There appears to be considerable difference between the two 
schools with respect to vesting and devesting of heritable estates owing to the 
difference of fundamental doctrines relating to inheritance. According to the 
Bengal School, right by birth is not admitted, and inheritance means the acqui- 
sition of ownership on accoiyit of relationship by one person in the property of 
anotlier whose ownership therein has become extinguished by death, natural or 
civil. But according to iJhe Mitakshara, inheritance is of two kinds, namely, 
obstructed or unobstructed, the former i)f which is similar to what it is in 
the Bengal School, but the latter is peculiar .to the Mitdkshara School, and 
recognises the.ivght by birth, of male issue in the property of paternal ances- 
tors during their life, joint tenancy amongst members of a joint family, and 
survivorship. 

Accordingly, in all cases in the Bengal School, and also in the Mitakshard 
School in sg far as the obstructed heritage is concerned, inheritance once vested 
in the heir existing at the time of its falling in, cannot be divested by reason of 
any subse4uont disqualification of the heir,^ or by reason of a nearer heir com- 
ing into existence afterwards.* The decision of the Full Bench in the case of 
Kalidas JDa^ should be specially studied in the present connection ; in that case a 
Hindu died leaving a blind son and two widows, his estate devolved on the latter 
to the exclusion of the disqualified son, and on their death it passed to liis Jprother’s 
son, and subsequently a son was born to his blind son, who was free from any 
disqualification and claimed his grandfather’s estate as against the nephew; 
the Full Bench held that the estate having vested before his birth in the 
nephew, the latter could not be divested. It should be observed that a real 
legitimate grandson is far superior to au adopted son, and if an estate cannot 
be divested in his favour, fay less can it be in favour of an adopted son. 

But this rule of vesting and divesting cannot apply to a Mitakshara joint 
family in which vesting and divesting continually go on, the property being 
vested in the family and not in a particular individual member who again 

» Moniram KotUa T. Kerry KoUtari, I. L. R. 6 Cal. 776 ; Deo Kishen v. Budh Prakash, 1. 1#. 
R., 6 All., 609. 

* Kalidas Das v. Krishna Chandra Das, 11 W. R., 0. 0., 11 { 2 B. B., F. B., 108. 
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acquires a right by birth to ancestral property. For, a man possessed of ances- 
tral pi*operty is absolute master of it before a son is born to him, and may dis- 
pose of it according to his pleasure ; but as soon as a son is born to him, the 
son acquires a co-equal interest in the property of which the father becomes 
partially div'ested, and his right of dealing with the property also becomes 
limited ; their interest again is liable to be reduced by the subsequent birth of 
sons ; con versely, if any one of the coparceners dies, his intei*est will pass by 
survivorship and enhance the interest of the surviving members of the family. 
On the same principle, if any member be subsequently affected by any legal 
disqualification, such as insanity, ^ his coparcenary interest will cease. Thus it 
is clear that vesting of joint property in a member of a joint Mitakshara family, 
by birth or survivorship, is distinguishable from vesting of propoi'ty by inbori- 
tauce which takes place on the death of the previous owner ; in the former case 
the interest is liable to be divested by \;crtain subsequent events, whereas in the 
latter case it is not so liable. Accordingly, if in the blindman’s son’s case, the 
family were a joint one governed by the Mitaksliara/it appears consistent with 
its doctrines that ho would take the interest of his grandfather. 

Widow's estate divested. — When the widow as heiress of her husband 
inherits his estate and subsequently adopts a son under his autbority, it is held 
that she divests from herself the estate which at once vests in the adopted son.* 
As against the adopting mother, the adopted son occupies the position of a 
posthumous son, and this result may be accounted for by the theory of construc- 
tive pregnancy of a widow witli authority, put forward by PunditR,^ and also 
by another doctrine propounded by them, namely, that inheritance might remain 
suspended for a nearer heir expected to come into existence after the opening 
of the succession.^ Both these doctrines, however, are now exploded; and 
consistently with the present strict rule against the devesting of an estate 
already vested, the adopted son ought to succeed to the adoptive father’s estate 
on the deatli Q^ the widow, unless you have recourse to the fiction of posthumous 
birth. 

Estate inheriteij by adoptingr widow from her son.— We have already 
seen that when a man dies leaving a son and giving a conditional authority to 
his widow to adopt in the event of that son’s death, the authority cannot be 
exercised when the estate iS vested in that son’s widow ;&*but it is observed by 
the Privy Council that if the son died minor and unmarried, and the estate came 

» Bam Soonder Boy v. Ram Bhuhut, I. L. E., 8 Calc., 919; Ram Shaye Bhuhut ▼. 

Lalla Laljee Sahye, I. L. B., 8 Calc., 149f 

• Dhurm Das Pandey y. Mitasamut Bhafl^a Soondri Dehiakf 5 W. E., P. C., 43. 

• Ranee Kiahenmunee v. Raja Oodwunt 3 Beng. Sel. Eep , 304 (228). 

^ Karuna Mai y, Jai Chandra Ghose, 5 BongV^el. Eep., 60 (48). 

• Bhoobun Mqyf^e Dsbi v. Earn Kishore AcharJee^O Moore’s I. A., 279 ; 3 W. B., P. 0., 16. 
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back to the widow, the question of adoption would stand on a different footing, 
as by adopting then she would divest no estate but her own. It follows 
from this observation that an adoption made by the widow when the estate 
vests in her by inlieritance on th#death of that son would be valid, ^ and that 
the son so adopted would take that estate by divesting the mother. The same 
opinion is expressed by the Judicial Committee in another case while upholding 
an adoption of that kind,* But in a later case^ their Lordships observe, — “ The 
first adopted son became his father’s heir ; on the death of that son after that 
of the father, the widow became the heir, not of her late husband but of the 
•adopted son. Whether by the act of adopting another son, she in point of law 
divested herself of that estate in favoia* of the second son may be a question of 
some nicety, on which their Lordships give no opinion.” This observation, 
therefore, cancels the effect of what was observed in the previous cases, with 
respect to the divesting of iho adoptive mother’s estate. 

According to the principles of the Bengal School, the adopted son cannot 
lay any claim to the estate which jbhe adoptive mother inherited from her 
deceased son, during her life, because? the adopted son as brother b}’' adoption 
is not entitled under any circumstances to take the same in preference to the 
mother. Accordingly the Calcutta High Court appear to have expressed the 
opinion that the adopted sou is entitled to take the estate after the death of the 
adoptive mother.* 

But according to the Mitakshara School, an adopted son may be permitted 
to take such estate by divestiug the adoptive mother, by means of the same 
fiction with which she is divested of her husband’s estate. For in a Mitak- 
shara joint family a brother takes by survivorship the coparcenary interest of 
a brother to the exclusion of the mother, hence by assuming a fictional exis- 
tence of the adopted son from the death of the adoptive father, you may suppose 
him a coparcener taking by survivorship as it were, to the exclusion of the 
adoptive mother. Whatever may be the principle, it has been hold by the 
Bombay High Court that a Hindu widow, who adopts a son after the death of 
her natural born son, divests herself of her estate.^ This view appears to be 
the most equitable one ; for, otherwise, the adopted son would not be entitled 
even to maintenance, as of right, out of the estate in possession of the adop- 
tive mother, and if he dies during her life leaving a widow and a daughter they 

% 

^ Ram Soonder Sing v. Surbanee Dcbaaee, 22 W, E., 121. 

• Vellanhi Venkata v. Venkata Rama, I. L. E., 1 Mad , 174 (186.) 

• Ramasaiomy Aiyary. Venkataram Aiyar, I. L. E., 2 Mad., 9l (101.) 

4 Bykant Monee Roy v. Kisto Soonderee Roy, 7 W. E., 392 ; Puddo Kumaree Dehee r, 
Juggui Kiahore Acharjee, I. L. E., 5 Calo., 615, (S. C.) 4 G. L. E, 538. 

• Jamnabai T, Baychand Nahalchand^l. h, 7 Bom,, 225; Rdty'i Vindyakrdv v, Lakah^ 
mi&ai, 1. L. B., II Bom., 318* 
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would be unprovided for. As regards the adoptive mother she may reserve 
any interest she likes, by an ante-adoption arrangement made with the consent 
of the natural father. 

The Allahabad High Court also hav4||4ield that a widow adopting a second 
son after the death of the first adopted son divests herself of the estate which 
vests in the second adopted son.^ 

Divesting of CO-widoVs estate. — When a man dies leaving several 
widows who inherit his property and are competent to adopt, then the question 
arises whether the adoption of a son by any one of them, without consent of 
her CO- widow would divest her interest in the husband^s estate. It should be re^ 
membered that a widow is not legally bound to adopt, and that two or more co- 
widows are entitled to their hu.sband*s property in equal shares ; hence it is 
difficult to understand how an adoption by one widow can divest the other of 
her interest. But it has been held by the BomVay High Court that oven 
when the husband had not directed his widows to adopt, the senior widow is 
competent of her own accord, according tp the usage obtaining in that province, 
to adopt a son to her deceased husband, and that since an adoption is regarded 
as the performance of a religibus duty and a meritorious act, the younger widow 
is bound to give her consent, and if she refuses, the elder widow may adopt 
without it, and thereupon the junior widow is also divested of her interest in 
the husband’s estate which vests in the adopted son.^ The principle laid down 
in this case seems to be somewhat inconsistent with the doctrine that a widow 
cannot be compelled to act upon even an express direction of the 4iusband to 
adopt, unless she likes. Suppose a person having a son by the younger of two 
widows dies, giving an authority to each of them to adopt a son in the event of 
the death of that son. Now on the death of that son, the estate vests in the 
junior widow who is unwilling to adopt, is the senior widow in whom no part 
of the estate is vested, competent to adopt so as to divest the younger widow ? 
According to the above principle, probably she would be. But that would be 
anomalous; for, a widow is held to be incompetent to adopt when the estate is 
vested in another person. This rule has been applied by the Bombay High 
Court to an adoption by a widow without authority, which may take place in 
that province; and accordingly it has been held that when a man died 
leaving a son and a widow, and subsequently the son died leaving his widow, 
the mother-in-law could not adopt, as the estate being vested in the son’s 
widow’^ was not liable to be divested. 

^ Zdkhmi Chand v. Oatto Bat, I. L. R., 8 All., 819. 

* Rakhmdbdi v. Rddhdbdi, 5 Bom. H. C. B., A. 0. J., 181 (192); Bdpehand EiTidumal 
fiahhmdhdi, 8 Bom. H. 0. B., A. 0. J,, 114, 

* Ke$hav Banikriahn^Y, Govind Oanesh, I. L. B., 9 Bom., 94. 
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In Bombay an adoption seems to be regarded to be an act of very great 
religious merit, as widows there are permitted to adopt without the consent of 
either the husband or his kinsmen, and the above view may be consistent with 
the religious importance of the act. ■ 

But in Bengal where the doctrines are different, it would seem that the 
same view cannot be taken consistently with them. It is only a religious duty 
on the part of the widows to adopt a son agreeably to their husband’s desire ; 
and if one of them chooses to adopt a son without tho consent of the other, the 
son becomes filially related to the adopting widow only, it would therefore be 
•inequitable if the interest of the other widow be divested, for she would occupy 
tho position of a stepmother to the son adopted by her co-widow. Such devest- 
ing again would militate with the Bengal doctrine that a vested inheritance 
cannot bo divested by even tho subsequent unchastity of the widow. Co- widows, 
according to the Bengal School, take their husbantFs estate in severalty as 
tenants-in-common and not as joint-tenants, in which character they take under 
the Mitakshara law, and wliich may lend some support to the view taken by 
the Bombay High Court. Besides, there is no injustice done to the adopted son 
by postponing his possession of the share of the* other widow until her death, 
he being entitled to the present possession of the share of tho adopting widow 
who divests herself of the same by her own act. But following the decision of 
the Bombay High Court, it has been held by the Bengal High Court that 
by an adoption made by one of two co-widows, both are divested of their 
husband’s Astate.^ 

No Other heir is divested. — Excepting the adopting widow or her co- 
widow no* other heir can bo divested by an adoption made by a widow in 
Bengal. For, in this school the widow inherits in preference to tho collaterals, 
and tho male descendants are the only heirs who take in preference to the 
widow. An adoption can take place when there is no male descendant, bat if 
a son or other male issue die leaving heirs other than tho widow of the ancestor 
giving authority, in that case it has been held that the power is incapable of 
execution.* It appears also to follow that if the estate goes in the ascending 
line to an heir other than the widow of the ancestor giving authority, no adop- 
tion can take place. For instance, when a person having a son gave authority 
to bis widows to ad(>pi in case that son died, and on the death of that son the 
estate vested in his paternad grandmother, it has been held that the step-mother 
of the son could not adopt.* 

As regards collateral succession opening before adoption, it has been held 
that an adoption cannot relate back to the death of tho adoptive father so as 

* Mondakini Dasi v. Admath Dey, I. L. R., 18 Oal., 69. 

■ Shoohttn Moyea Debt v. Ram Kiaaore Ackarjeet 10 Afooro’s I. A.,*! 

* Dromomoyee Ghoiodhrain v. Shofna Chwm Chowdhry, 1. L. E., A Calo., 246. . 
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to entitle the adopted son to claim the estate of a collateral relation, succes- 
sion to which opened before his adoption. Thus in a caso^ in which an adopted 
son claimed the estate of his adoptive father's paternal uncle, succession to 
which had on the death of his widow opened long before his adoption, it was 
held that he was not entitled to the property. On the same principle it has 
been held that even when the adoption was delayed by the fraud of the person 
in whom the succession vested, the adopted son was not entitled to take by in- 
heritance any part of the estate of his uncle by adoption, succession to which 
had opened before his adoption and vested in a nephew.* On appeal, the Judi- 
cial Committee affirmed the decision and held* that an adoption effected after 
the death of a collateral relation does not entitle the adopted son to come in 
among the heirs of such collateral. The question of fraud was disposed of 
on the ground that as the succession had opened before the birth of the adop- 
ted son, it was impossible for him under any circumstances to have become an 
heir to the person whoso estate he claimed. 

In a case* in which a man died leaving a widow and a son by another wife, 
in whom his estate vested and on whose death it passed to the natural father 
of the boy adopted by the widow, it was hold by the Madras High Court follow- 
ing Bhoobunmoyi^ s case that the adoption was bad in law, because the inheritance 
being vested in a person other than the adopting widow, it could not be defea- 
ted and divested by the adoption. 

Similarly, when of two undivided brothers one died leaving only a widow, 
and subsequently the other brother in whom the entire estate vested by survi- 
vorship died leaving only a widow who as heiress of her husband inherited 
the whole estate, and afterwards the widow of the first deceased brother adop- 
ted a son with the consent of the other widow, the Bombay High Court express- 
ed^ an opinion, that the adoption would have been invalid, but for the consent 
of the widow of the other brother, because an adoption cannot have the effect 
of divesting an interest already vested in another person without his consent to 
such adoption. It has similarly been held that in the absence of express 
authority from her husband, the widow of a deceased member of a joint family 
cannot adopt without the consent of the surviving members of the family whose 
interest would be affected by the adoption. 

Except when widow of a member of a Mit^shard joint family 
adopts under his express authority — The rule chat an estate once vested 
by inheritance cannot be divested, is disturbed by the anomaly of an adoption 

* Kally Prosorvno Ohose v, Qocool Chunder Mitter, I. L. R,, 2 Calc., 295. 

* Nilkomul Lahuri v. Jotendro Mohun Zahuri, I. L. B., 7 Gale., 178. 

* Bhubaneswari Debt v. NUmcomul Lahiri, I. L. R., 12 Calc., 18. 

^ Annammah v. Mahhu Bali Reddy, 8 Mad. H. G. R., 108. 

t Rupchand Etfidumiil v. Bakhmdbdi, 8 Bom. H. G. R., A. C. J., 114. 
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by the widow of a member of a MitAkshara joint family under an express 
permission of her husband. I have already told you that such adoption is 
not recognized by the Mitakshara law according to which such a widow is 
dependent on the surviving members of the family, and is permitted to adopt 
only with their consent, the theory of an adoption by a Hindu female being 
that she adopts in her own right but requires the consent of her guardian for 
the time being. An adoption under a deceased husband’s permission, again is 
opposed to the settled principle of the Mitakshara law that a member of a joint 
family cannot make a testamentary disposition of undivided co-parcenary inter- 
est which, on the very moment of his death passes by survivorship, so that 
there is nothing left upon which his will can operate ; for, a power of adoption 
is, so far as the donor’s estate is concerned, a power of appointing an heir after 
his death, and it is difficult to understand as to how it can operate upon his 
undivided co-parcenary intej*est when a will cannot. 

The validity of such power of adoption has all along been recognised, and 
consequently an adoption fty a widow must necessarily divest the undivided 
co-parcenary interest of the husband, f>om the collateral relations taking it by 
survivorship. Accordingly in a case^ in which an*impavtible zomindari passed, 
on the death of the holder of it who left only a widow authorized by him to 
adopt, to his undivided brother by survivorship to the exclusion of the widow 
who subsequently adopted a son, it was held by the Privy Council that the 
adopted son was entitled to the zemindari by divesting the brother of his adop- 
tive father. This decision is to some extent inconsistent with the principle laid 
down by the Judicial Committee in the TJnehastity case and in Bhoohun Moyee's 
case, and ^t would have been better had it been ruled that such power w’ould be 
good only when the husband was separate. But it may be distinguished from 
those cases upon the ground that vesting and divesting in joint families governed 
by the Mitakshara are not of the same character as they are under the Bengal 
School, or even under the Mitakshara School with respect to the inhojritanco of 
separate property. 

Conclusion with respect to divesting by adoption —The conclusion, to 
which we come upon an examination of the above cases, is, that an estate ves- 
ted by inheritance in other persons cannot be divested in favor of a son adopted 
by a widow except whSn it is vested in the adopting widow, or by survivorship 
in the members of the joi^pit family to which the adoptive father belonged. A 
widow, however, is entitled to a provision of suitable maintenance out of the 
estate of which she is divested.* When an adopted son brings a suit for posses- 
sion of such property against the adopting widow, he is to get a decree 

’ 8ri Mirada JPratapa Ragunada Deo v« Sri Brojo Kishore PaUa Deo, I L. B., 1. Mad., 60 ; 
L. E., 3 L A., 164. 

• Museamut RiUna Dohain v. Farladh Dobey, 7 W. B., 460. 
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subject to the obligation to provide a sufficient maiiitoDauce to the adoptive 
mother.^ 

Relation back of adoption, and alienations by widow before adop- 
tion. — The divesting of the estate of the adopting widow and others, is ex- 
plained by saying that an adopted son is in the same position as a posthumous 
eon, and his inheritance dates from the death of the adoptive father; that an 
adoption by a widow has a retrospective effect, and relating back to the death 
of the deceased husband, entitles the adopted son to succeed to his estate.* 
But we have already seen tliat this doctrine of relation back of the title by 
adoption is not admitted to be effectual for all purposes, for an adopted son ie 
not entitled to the estate of a collateral relation by adoption, succession to which 
had opened before adoption. Nor is its application unrestricted even witli respect 
to the estate inherited by the adopting widow from her husband or male issue, 
which on adoption becomes vested in tbe adopted son, but alienations of which, 
made under certain circumstances by the widow before adoption are not affected 
by it. 

We have already seen that the widow’s rights in the estate inherited by 
her from her husband are not'^n any way affected by the fact of her having an 
authority from her husband to adopt a son, such authority being absolutely 
non-existent until it is acted upon.® It follows therefore that such acts of liers 
as are authorized and would bo binding on the reversioners will also bind the 
son subsequently adopted by her. It should be observed that (1) a Hindu 
widow in possession of the estate of her husband or other mala relation by 
inheritance, is competent to surrender such estate, or rather relinquish her 
rights therein, to the next heir or the presumptive reversioner, so as to divest 
the estate from herself and vest the same absolutely in the next heir ; (2) she 
is also authorized to alienate the estate or any part of it for legal necessity; and 
even without legal necessity a widow may, with the consent of her husband’s 
kindred^‘»r of the next male heir,^ make an alienation so as to pass an abso- 
lute title to the transferee ; she is likewise competent to make alienations that 
would be valid for her life. 

If the widow absolutely divests the estate from herself by surrender or 
authorized alienation, then it would seem that the power of adoption becomes 
incapable of execution. As regards bond fide alienations made under cirenm- 

c 

* Rdkhmdhdi y. Bddhdbdi, 5 Bom. H. 0. R., A. 0. J., 181 (193) ; Jamnabai v. Raychand 
Nahalchand, I. L. R., 7 Bom., 226. 

• 1 Strange’s H. L. 101 ; 2 Strange, 127 } Raje Vyankatrav v. Jayavantrav^ 4, Bom. H. 0. 
B., A. 0. J., 191 ; Lakhmi Chand v. QaUo Bai, I- L. B., 8 All., 319. 

• Leotare VI, supra, p. 247. 

♦ Collector of MasiUipatam v. Cavaly Vencata Narrainapah, 8 Moore’s T. A., 629 (563.) 

* NohokiBhore ^arm(p Roy v. Harinaih 3am%a Roy, 1. L. R., 10 Oalo., 1102. 
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Btancos of necessity, or with the assent of the husband’s kindred, they will be 
binding on the adopted son even when made in contemplation of his -adoption 
and in defeasance of his rights. But as regards unauthorized alienations, an 
adopted son like the reversionary heir is not bound by the widow’s acts, and his 
rights cannot be prejudiced by them.^ 

But there is this distinction between an adopted son and a reversionary 
heir, namely, that the latter becomes entitled to the estate on the death of the 
widow, whilst an adopted son does immediately on his adoption, take the estate 
by divesting the widow. Hence although an unauthorized alienation by the 
♦ widow is perfectly valid for her life in ordinary c^iSes, it stands on a different 
footing as against an adopted son. At the same time, it would be inequitable 
and very hard upon a bond Jlde purchaser for value, of the life-interest of the 
widow, to hold that an interest created by her in the exercise of her ordinary 
powers of dealing with tlye estate as a Hindu widow, 4s defeated by an adoption 
subsequently made; and it may be that the purchaser had no notice of the exis- 
tence of the power of adoption. 

In one case* the Calcutta High* Court held that where a Hindu widow 
succeeds to the estate of her adopted son on hW death, and then alienates the 
property, the subsequent adoption by her of another son cannot divest the ali- . 
enee of his rights under the alienation previously effected. The facts are not 
however, very clearly stated, and it is doubtful whether the alienation was 
declared good for the life of the widow or absolutely valid upon the ground of 
alleged liocessity. 

The Bombay High Court, however, have held that an adopted son is en- 
titled to*set aside a gift of ancestral immoveable property made by his adoptive 
mother previous to his adoption, upon the gi’ound that an adoj)tion by a widow 
has retrospective effect.® So, where a widow in order to redeem a mortgage 
effected by her husband, had mortgaged the property again for a larger amotnit 
than was necessary, and subsequently adopted a son, it was held tlmj the adop- ^ 
ted son was entitled to redeem the last mortgage, by paying the amount really 
required for liquidating the ancestral debt.^ The principle upon which these 
decisions are based is, that an adoption by the wife is an adoption to the hus- 
band’s estate.® But it seems to be anomalous that a Hindu widow who may 
% 

* Ranee Kiehenmtmee v. B(nfah Oodwant Singt 3 Beng. Sel. Beps., 304 (228) ; Bainundae 
Mookerjee v. Mussamul Tarvneif 7 Moore's I. A., 169 (179) j Zahshmana Rau v. Lakshtni Atnmal, 

I. L. B. 4 Mad., 160 ; Rajkristo Boy v. Kishore Mohwn Monoomdar, 8 W. B,, 14 5 Collector of 
Madura v. Mootoo Bamalingaf 8 Moore’s I. A., 897. 

* Qobindonath Roy ▼. Ram Koiaay Chowdhry^ 24 W. B., 183; approved in Kally Frassonno 
Ghosh y. OoGOol Chwnder Mitter, I. L. B* 2 Calc., 295 (307). 

* Ndthdji Krishndji v. Hari Jdgoji, 8 Bom. H. 0. B., A. C. J., 67. 

* Lokshman Bhdu Khokar v. Rddhdbdi, I. L. B., 11 Bom., 609. 

* Rdje Vyankederav v. Jyavantrav, 4 Bom. H. C. B., A. C. J., liit- 
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choose to enjoy a life-interest in her husbaiMi’s estate or divest it from herself 
by an adoption, should be permitted to defeat an interest created by her in the 
exercise of her powers as a Hindu widow, by her own subsequent act of adop- 
tion, when by an antecedent arrangement made with the consent of the natural 
father of the adopted son she may reserve to herself substantially her interest 
as a Hindu widow in the husband’s estate. 

Adoption pendente lite. — An adopted son as such is like a begotten son 
entitled to the property of the adoptive father, by right of inheritance ; accord- 
ingly when a child is adopted by a man governed by the Mitiikshard law, or by 
a widow, he becomes in th^ former case a co-parcener of the adoptive father as 
regards the ancestral property, and in the latter, entitled to the adoptive 
father’s estate by divesting the widow. An adoption in such cases, though 
attended with the effect of transferring property to the adopted son, cannot, on 
that account, be looked upon in the light of an alienation, if it takes place during 
the pendency of a litigation, so as to make the decree binding on the child 
adopted by the application of the doctrine of lis pendens. This point arose in 
a case^ before the Bombay High Court, the facts in which were as follows : — 
One Chintaman had executeck ^n instrument called hakshishpatra whereby he 
made a gift of the whole of his property to one Morbhat, and adopted a son 
during the pendency of a suit between him and the donee, in which the ques- 
tion in dispute was, whether the instrument was a deed or will, and which was 
decreed in favour of the donee ; subsequently the adopted son brought a suit for 
recovering half of the property, and the question was, whether he was bound 
by the previous decree. Whereupon the Court made the following observa- 
tions “ We are of opinion that, inasmuch as Lakshman was certainly adopted 
before the hearing and decree in that suit, and might have been made a party 
to it, but was not, the proceedings therein do not bind him, and that, accord- 
iugly , he is at liberty to re-open the question whether the hakshishpatra was 
intended by Chintaman, when executing it, to operate as a deed or as a will. 
We cannot regard the adoption pendente lite as in the same predicament as an 
alienation pendente lite. If a legitimate son had been born to Chintaman daring 
the suit, such son, to be bound by a pending suit affecting his father’s ancestral 
property, must be made a party, and we think that a son adopted during the 
suit would have been in the same position. The one at hiiT birth and the other 
at his adoption would take a vested interest in his father’s ancestral pi*operty 
according to the Hindu law in this Presidency. We do not think that the 
circumstance, that Chintaman may have adopted Lakshman for the purpose of 
endeavouring to defeat the hakshishpatra^ alters the case. W^hatever evil 
motive may have influenced Chintaman, he was doing that which, as a sonless 


* Bamhhat y.^Zaishmau Chintaman Maydlay, I, L. R., 6 Bom. 630. 
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Hindu, he had a right to do, and he was not under any obligation to Morbhat 
not to adopt ; and even if he had so contracted with Morbhat, we doubt that 
such a contract could affect the validity of the adoption, although the right of 
Morbhat to retain the property, under the bakshishjpatra, if it be a deed and not 
a will, may not be disturbed. Lakshman, an infant in his eighth year, was an 
innocent party, and the ceremony of giving and taking being duly performed 
by persons with full authority, he cannot be relegated to the family of his natural 
father. Taking this view of the adoption, wo permitted Lakshman’s pleader 
to argue that the bakshishpatra must-be regarded as a will, and not as a deed.” 

Rights of the adopted son of a disqualified person.— We have already 
seen that a person who is excluded from inheritance may adopt^ a son ; but a 
son adopted by him is not entitled to the same position as a real legitimate son 
of his occupies. Although in ordinary cases an adopted son is held to be en- 
titled to all the rights apd privileges of a natural born son, yet the same rule 
does not hold good in the present instance for the following reason : the adop- 
tive father being exclucfed from inheritance, the adopted son must necessarily 
be precluded from claiming any rights through the father, to which the latter 
is not entitled. There is, no doubt, an exceptional rule which provides that the 
aurasa or begotten son and the Jcshetraja or wife’s son of the disqualified 
persons are entitled to the share to which their father, if free from defect, would 
have been entitled. But as exceptional rules are strictly construed, the above 
rule has been construed in the Mitakshara^ to exclude other descriptions of sons 
such as the adopted son from the right of inheriting through the father. 

The author of the Dattaka-Chandrika, however, is of opinion* that 
although the adopted son of a disqualified person is not entitled to the share 
to which a begotten son is entitled, yet ho is entitled to maintenance. He 
argues that when the wives of the disqualified persons, have been declared to 
be entitled to maintenance, it follows a fortiori that their adopted sons also must 
be entitled to the same right. It is difficult to see the cogency o^ this argu- 
ment : a disqualified person who is excluded from inheritance has no right to 
the property, but he and his wife are expressly declared to be entitled to main- 
tenance, and if he has an aurasa or begotten son, or a kshetraja or wife’s son, 
such son is entitled, provided he is free from defects causing exclusion, to take 
the share which hife father would have taken had he not been disqualified. 
These exceptional rules ^must be strictly construed; the disqualified person, 
therefore, who has no proprietory interest in the family property can by no 
means be supposed to possess the power of imposing a liability on the property 
by adopting a son. He is at liberty to adopt a son, but there is no reason why 
the maintenance of such son be a charge on the family property. 

■ Ch. 11, Scot. X, paras. 9-11 ; see aupra, p. 202. * Dat. Chand. VI, 1. 
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EFFECTS OF INVALID ADOPTION AND LITIGATION RELATING 

TO ADOPTION. 

lUTalid or imperfect adoption and its effects — ** Adopted son ” in deeds and wills — Invalid 
adoption and persona designata — Sait for setting aside adoption. — Sait for declaring falsity 
of permission, and for an injunction restraining adoption — Interim injunction — Limitation 
for Baits relating to invalid adoptions, when adoption made by widow, when adoption made 
by the father, starting point — Estoppel — Presumption of probability of adoption by son- 
less person — Onus, evidence, lapse of time, recognition and presumptions — Res Judicata. 

Invalid or imperfect adoption and its effeots— We have already dis- 
cussed the various grounds upon which an adoption is disapproved in the 
commentaries especially in the two leading treatises, and is pronounced invalid 
or void by our Courts of justice. They ac‘e — 

1. The existence of a son begotten or adopted, and possessing the charac- 
ter of a son at the time of the adoption. 

2, The simultaneous adoption of two sons. 

3. The adoption by an unauthot'ized woman. 

4, The adoption of an only son or the first-bom son, or one of two sons. 

4. The adoption of a boy without observing the rules of preference in 
selection, based upon proximity of relationship. 

5. The adoption of a boy, involving incongruity of relationship, in other 
words, in violation of the rule of prohibited degrees for adoption. 

6. The adoption of one belonging to a different caste, and, 

7. The adoption of a boy whoso age exceeds a certain limit, or upon 
whom certain initiatory ceremonies have been performed in his natural family. 

It should bo borne in mind that according to Hindu law an adoption con- 
sists of two elements, namely, first, the transfer to the adopter of the patria 
potestas or parental property by the gift and acceptance of the child, and second, 
the investment of the child with the rights of a son to the adopter; and it 
should further be remembered that the first element is present in every de facto 
adoption which must cause a change of paternity by swering the child’s connec- 
tion with the family of his birth, although the adoption may be liable to excep- 
tion upon any of the above grounds, and in consequence the child adopted may 
not be clothed with all the rights of a son. For instance, a child adopted by a 
person having a real legitimate son in existence,^ or one adopted without the 

^ Dafc. Mim. 6, 1-2 ; Dat. Chand. 6, 3. 
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observance of the prescribed form,' or adopted from a different caste,* is not 
entitled to a share of the adopter’s property but only to maintenance and mar- 
riage expense-^ A child again who is adopted after the completion of his tifth 
year or after the ceremony of tonsure has been performed upon him in the 
family of his birth is said to become a slave of the adopter * So also a son 
begotten by a man on a woman who has been purchased is called a slave-son or 
a son of a very inferior status,^ Jagannatha is of opinion that if a son is given 
by the father alone without the assent of the mother, he does not become the 
adopter’s son, though the adopter acquires parental dominion over him by the 
father’s gift. From these instances, it appears to follow that in all cases where the 
adopter and the giver are respectively competent to accept and give, the transfer 
of the paternal dominion is complete, and the child is severed from his natural 
family and becomes filially related to the adopter, though he may not acquire tho 
perfect status of a son of his adoptive father. The Pundits consulted in several 
early cases gave it their opinion that when an adoption had been made with the 
Vedik rites, it could not* be annulled.® You should also bear in mind what T 
have already told you, that tho Hindu l^w does not contemplate an Action for 
rescinding an adoption or declaring it invalid, e?^fept by including it under that 
for Revocation of Gift, which might be brought by the giver alone for resuming 
an invalid gift but the gift of a son may be improper but not invalid^ and 
therefore not resum able according to Hindu law.® 

It would seem therefore that a de facto adoption may bo imperfect or defec- 
tive in so f^r as regards the adoptee’s right to tho property of the adopter, on 
account of the existence of some vitiating circumstance set forth above, but it 
cannot be* pronounced invalid or void so as to lead to the conclusion that the 
original status of the adopted son in his natural family remains unchanged or 
unaffected by the adoption. 

But w e have already seen that according to the modern development of law, 
adoptions are declared by our Courts to be invalid or void upon sojne of the 
grounds enumerated above. An important question therefore arises as to the 
effect of such declaration upon the status of the adopted son. The question 
resolves itself into two branches : (1) What, if any, are the rights conferred 
upon the adoptee by an invalid adoption in the adoptive family ? (2) Whether 
the adoptee’s connectfon with the adoptive family is severed and his original 

» 

* Dat. Mim. 5, 45; 6, 3: Dat. Chand. 6, 3. * Dat. Mim. 3, 3. 

S Dat. Mim. 8, 1 ; Dat. Chand. 6, 4. * Dat. Mini. 4, 22. 

* Dat. Mim. 4, 75-79. 

* Huehut Boo Manhurv, Qovind Rao, 2 Borrudaik’s Rop. 75 (89) ; Ruvee Bhudr Sheo Bhudr 
V. Boopsh'miiker Shankerjee, Idem, 655 (662.) 

’ Dr. Wilson’s Works Vol. V, 73. 

* Supra pp. 151 & 337. 
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status in the family of his birth restored by the declaration of the invalidity 
of his adoption ? 

The solution of these questions is beset with considerable difficulty. The 
principles of equity and justice require that these questions should not be consi- 
dered in a merely theoretical point of view, but should be dealt with in such 
a manner as is beneficial to the adopted son who is an innocent party to a trans- 
action that affects him more than any other person. 

On the one hand you may take the decisions of our Courts holding an adop- 
tion to be invalid or void, to mean consistently with the rules of Hindu law 
enunciated in the Sansk^’it commentaries, that the adoption is imperfect on 
defective so that the adopted son is not, owing to some circumstances, entitled to 
the same position as a regularly adopted son, still he is filially related to the 
adopter though holding an inferior status^ and as such, entitled to maintenance 
and expenses of his marriage, and not to a share of^ the adopter’s property. It 
should be remembered that the validity of an adoption may be impeached a 
long time after it has taken place, and after all the iiiitiatory rites of the adop- 
tee including his maiTiage have been performed in the adoptive family; and it 
may be that his marriage ha«, taken place with a damsel belonging to the very 
gotra or family of his birth, who is beyond the sapinda-rclationship; and it 
may also be that at that time it is impossible for him to regain his position and 
right in his natural family, being lost to him by lapse of time. Under such 
circumstances it would be preferable for him to bo satisfied with the inferior 
position which the Hindu allows him, namely, that of a dependent member of 
the adoptive family. 

On the other hand it may very reasonably be said that the above effect of an 
invalid adoption, according to Hindu law, is founded upon the father’s absolute 
dominion over his child, which a father can no longer claim to exercise. Now 
that slavery has been abolished, a father cannot make a gift of his son except for 
the purpose of adoption ; and the gift by the father can by no means affect the 
status of the son, if the adoption is irregular and cannot secure to the boy all 
the rights of a son of the adopter. Hence if the adoption be invalid, his origi- 
nal staitLs in his natural family must necessarily remain unchanged and unaffec- 
ted, This view is, no doubt, perfectly correct in theory, but is attended 
with practical difficulties, and may, instead of being blneficial to the adopted 
son, be most injurious to his interests, especially# when the validity of an 
adoption is called into question after the lapse of considerable time from its 
factum. 

With respect to an adoption of a boy of a different class from the adopter, 
Sir Thomas Strange adopts the view expressed in the two leading treatises and 
says that “ it divests the child of his natural without entitling him to the 
substituted claims, inadent to an unexceptionable one ; and that he is entitled to 
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maintenance only.”l The same view is more generally expressed in Strange’s 
Manual of Hindu Law^^ thus, — “ The severance of the boy from his natural 
family by gift made of him for adoption is so absolute that he cannot be re- 
attached to his natural family, or be re-admitted to his rights of property there- 
in, even should his adoption into the adopting family not stand good in law. 
Being devoid of inheritance in either family, he remains a charge upon his adop- 
ter for maintenance.” In one case® it was held by the Madras High Court that 
a Hindu whose adoption is invalid is entitled to maintenance in the adoptive 
family. The Calcutta High Court also expressed an opinion that if the adop- 
tion of a person be invalid, he would lose is right of inheritance from his natural 
parents.^ On this point Colebrooke remarks, — ‘‘ Children becoming slaves, 
through a failure in the requisites of adoption, must be ranked in the most 
favourable class, that of slaves maintained in consideration of service ; who are 
entitled to their immediate Release, on relinquishing the maintenance.”® You 
should bear in mind that when Colebrooke made this observation, slavery was 
not abolished in India. !A.ccording to his opinion, the adopted person has 
the option of continuing in the adoptive family or returning to his natural 
family. . • 

But in a later case® the Madras High Court held that a person who had 
been adopted by an unauthorized widow, and whoso adoption A^as therefore in- 
valid, was not entitled to maintenance. The Court also expressed an opinion 
that the natural rights of a person in validly adopted, remain unaffected by the 
invalid adoption. It should, however, be observed, that if the widow lived long 
after the adoption, the validity of which is impugned by the reversioner after 
her death, ‘when by the lapse of time the adopted son’s right of inheritance from 
his natural parents may be barred by limitation, it would be useless to declare 
that his natural rights are unaffected by his invalid adoption ; and it would be 
a great hardship on him, if he be not entitled to even the right to maintenance 
in the adoptive family. The reversioner who remained silent so lo^g as the 
widow was alive, cannot reasonably complain, if the adopted son be declared 
entitled to maintenance out of the adoptive father’s property. 

In another case^ before the Supreme Court of Calcutta the question was 

incidentally considered, and the following opinion was expressed, — “It has 

* 

» 1 Strangers H. L., 82. ^ * § 119. 

8 Ayydvu Ifuppandr v. Nilddatchi AmrmUj 1 Mad. H. G. R., 45. 

* Eshan Kishore Acharj Chowdhry y, Huriah Chunder Chowdhry, 21 W. R., 381 ; 13 B. L. 
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® Bawdni Sankara Bandit v. Amhahdy Ammdl, 1 Mad. H. C. B., 363. 

’ Sreemutty Bajeoomaree Dassee y. Nobcoomar Mullickj 1 Bonlnoi’s Report, 137 ; 2 Sevestre 
641 note. 
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been said on one side and denied on the other (neither side px’oducing either 
evidence or authority in support of their contention) that a Dattaka, or son 
given, would forfeit the right to inherit to his natural father, even though he 
might not, for want of sufficient power, have been duly adopted into the other 
fainily. Tliis proposition seems to be contrary to reason, but for all that, may 
be very good Hindu Law. But from the enquiries we have made, we believe 
the true state of the law on the subject to be this. There may undoubtedly be 
cases in which a person, whose adoption proves invalid, may have forfeited his 
right to be regarded as a member of his natural family. In such a case some 
of the old texts speak «>f him as a slave, entitled only to maintenance in the 
family into which he was imperfectly adopted. But one very learned person 
has assured me, that the impossibility of returning to his natunil family de- 
pends, not on tlie mere gift or even acceptance of a son, but on the degree in 
which the ceremonies df adoption have been performed ; and that there is a 
difference in this respect between Brahmans and Sudras. A Brahman being 
unable to return to his natural family if li,e has received the Brahmanical thread 
in the other family; the Sudra, if not vfdidly adopted, being able to return to 
his natural family at any tifne before his marriage in the other family. Even 
if it be granted that a person, merely because he is a Dattaka, or son given, 
apart from the performance of any further ceremony, becomes incapable of 
returning to his natural family, that rule would not govern the case of an adop- 
tion that was invalid because the widow had not power to adopt. For to. consti- 
tute a Dattaka, there must be both gift and acceptance. A ^viflow cannot 
accept a son for her husband unless she is duly empowered to do so, and, there- 
fore, her want of authority, if it invalidates the adoption, also invalidates the 
gift.” 

We have already seen that the performance of the initiatory ceremonies 
upon a person in the name of a gotra is considered to have the effect of irrevo- 
cably fixing his position in that gotra, hence a person upon whom these cere- 
monies have been performed in the name of the adoptive family cannot return 
to his own, notwithstanding the adoption may be invalid.^ It is difficult to see 
why that rule would not govern the case df an adoption that was made by an 
unauthorized widow ; for, the ceremonies in such a case also must ho performed 
in the name of her husband’s gotra. 

The equitable rule to follow seems to be that if there be delay on the part 
of those that are interested in challenging the validity of an adoption, the per- 
son adopted should be entitled to maintenance in the adoptive family in all 
cases, irrespective of the ground upon which the adoption may be invalid. And 
in addition to that right he should be declared entitled to his natnrahrights in 

^ Guvee Bhudr v. Boopshunker, 2 Borrodaile, 656. 



INVALID ADOPTION AND PERSONA DKSIONATA. 


425 


the family of bis birth. The performance of the initiatory rites in the name of 
a family does not appear to offer any serious obstacle in claiming connection 
with another family when it is hold in Bombay, and to a certain extent in 
Madras, that even a married man may be adopted. In such cases the person 
adopted may very well be regarded as a Dvyamushyayana or son having a 
double relationship, by operation of law, in the same way as the adoption of a 
boy who is within five years, but upon whom tonsure has already been performed 
in his natural family, does, according to Nanda Pandita, constitute him a Dvyd- 
mushyayana.^ 

» It has been held that a suit would lie to obtaiii^ an injunction against any 
intervention of the adopted son whoso adoption is invalid, in performing the 
Shrdddha or other ceremonies for the benefit of the adopting father, or assuming 
the status of adopted son of him * 

^‘Adopted son” in ^eeds and wills.— Prom what has been observed 
above, it would appear that the distinction between a valid and an invalid adop- 
tion has reference only to ifho rights of the adopted son, and that the expressions 
perfect and imperfect adoption should rather be used to mark the difference in 
the status of the person adopted, whose connection with the adoptive family 
does arise in all cases ; hence when there has been a de facto adoption, the child 
adopted may properly be described as the “ adopted son ” of the adopter. 

But in construing deeds and wills the term ‘ adopted son ’ has all along 
been taken by our Courts to be intended to be used in the sense of a valid adop- 
ted son. Hence when a person described as adopted son is to take an interest 
under a deed or will, but his adoption is held to be invalid, the description 
is taken to be erroneous and due to mistake which is the result of the exe- 
cutant’s ignorance of law, and the question arises whether, notwithstanding the 
misdescription, the person can take the benefit given to him by the instrument. 
Invalid adoption and persona designata. — The rule of English law on 
the point is that “ a mei'e misdescription of a legatee will not defeat tjjie legacy 
whore no fraud is imputed to the legatee.”^ The rule is explained thus, — “ If 
the legatee does not possess the character under which the gift was made, then, 
if that character was assumed in deception of the testator, or if it is reasonably 
clear that the testator would not have made the gift, had it not been for the 
supposed existence of that character, the Court will construe the mention of the 
character as imposing a cox^ition precedent to the gift taking effect.”* 

This rule has been extended to cases in which a gift is made to a person 
who is described as ‘ adopted son ’ ; and the principle which has been followed 

^ JDattaka-Mim^ns^, 4, 82. 

* Kalo'^ Kom Bhujangrav v. Padapa Valad Bhujangrav, T. L. R., I Bom., 248. 

8 Monemothonauth Bey v. Ononthanauth Dey^ 2 Indian Jurist, N. S., 46. 

* Siddessory Dassee v. Boorgachurn Sett, 2 Indian Jurist, N. S., 2J. 
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is, that when a gift is made to an ascertained person who is d ascribed as adopted 
son, the motive of the gift, as gathered from tlie instrnment, is to bo taken as 
the guide for deciding whether the gift is to take effect even if the adoption 
bo bad in law. If it appears that the donor intended to make the gift to the 
designated person, irrespective of the consideration of the adoption being good 
or bad, the gift must take effect. If, on the other hand, it appears that the 
motive for the gift was that the intended donee possessed the character of adop- 
ted son, then if the adoption be invalid, the gift mnst fail. 

In order to understand wli ether a gift to a person described as adopted 
son, who has been adopteij but whoso adoption is invalid, or who may not bo 
adopted at all, is effectual or not, let iis consider the different cases in wliich the 
question may arise : They are as follows : — 

1. Wlien the gift is made to a person named, or to an ascertained 
and known person though not named, who has been ^^p^dop tod by the donor him- 
self. 

2. When the gift is made to a person named or indicated who has not 
been adopted by the donor himself, but%whom the donor directs his widow to 
adopt. 

3. When the gift is made to an unascertained person whom the widow of 
the donor may adopt under his permission. 

In the first two cases, the donee is a known or ascertained person, and 
the same principle governs the validity or otherwise of the gift made to 
him in both cases. If it appears from the document that there ia a clear gift 
to the person, and there is nothing to indicate that the donor intended to attach 
tho character of adopted son to the description of his donee, with a view to 
make the possession of that character condition precedent to the gift taking 
effect, then the donee is entitled to take the gift.i It should bo borne in mind 
that tho answer to the question in each case must depend upon the construction 
of the t^Tns of the document, and the surrounding circumstances.* In the 
case of Nidhoonxoni Dehya v. Saroda Pershad Mookerjee^ before the Privy Council, 
the gift was contained in the following words : — 

“ And as I am desirous of adopting a son, I declare that I have adopted 
Koibullo third son of my eldest brother. My wives shall perform the ceremonies 
according to the Shastras, and bring him up, and until that adopted son comes of 
age, those executors shall look after, and superintend all the property moveable 
and immoveable, in my own name or benami, left by me, also that adopted son. 
When he comes to maturity, the executors shall mako over everything to him to 

^ Monemothonauth Pey v. OnanthanatUh Pey, 2 Indian Jurist, N. S., 22 ; Jivani Bhai T. 
Jivu Bhaiy 2 Mad. H. G. Bi., 462. 

• Fanindra Peh Raikai ▼. Rajeswar Pass, 1. L. H., 11 Calo., 463. 

,• L. R., 3 1. 25« 
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his satisfaction. ... God forbid, but shonld tbis adopted son die, and my 
younger brother Nilruttan have more than one son, then my wives shall adopt 
a son of his. If at that time Nilruttun has not a son eligible to adoption, they 
shall adopt another son of Saroda, and the wives and executors shall perform all 
the aforc-mentionod acts.” 

The Lords of the Judicial Committee without deciding the question of fact 
whether the wives of the testator had performed the ceremonies as directed by 
the testator, hold that the gift did take effect, and the reasons assigned for that 
conclusion are set forth in the following passage : — 

“ The effect of the will according to their vieyv is this : ‘ I declare that 1 
give my property to Koibiillo whom I have adopted.’ There is a gift of his 
property by the testator to a designated person. This direction follows, ‘ My 
wives shall perform the ceremonies according to the Shastras, and bring him np.’ 
Undoubtedly the testator.^ desired and expected that^thc wives should peifonn 
certain ceremonies. He requested them to do so. But it appears to their Loi*d- 
ships tliat it would be hn altogether erroneous reading of the will to suppose 
that he intended the taking of his property by Koibnllo to he entirely depen- 
dent on whether the wives chose or did not clioose to perform the ceremonies. 
If they did not, it may be that the adoption is not in all respects complete, 
although theii* Lordships by no means decide this, or give any opinion on the 
subject. Be that as it may, the gift of tho property nevertheless takes effect. 
The provision ‘ God forbid, but should this adopted son die, and my younger 
brother Nilruttun have more than one son, then my wives shall adopt a son of 
his,’ furfher indicates that the testator did not contemplate his widows having 
the po\V^er of cancelling the adoption of Koibullo, and ousting him from the 
benefit he was to take under tho will by deuliiiing to perform the ceremonies. 
Whether they performed the ceremonies or not, it is certain that as long as 
Koibullo lived, no otJier adoption could take place.” 

The same rule would apply also where, instead of an express gifj;, there is a 
gift by implication.^ 

But even when the donee is a persona designata, ho will not be entitled to 
take tho interest, if the character of adopted son appears to be the moving con- 
sideration for the gift, or if there is no clear gift, 2 but the testator appears simply 
to contemplate and s Jate what the person would in the character of adopted 
son take agreeably to law of inheritance. Accordingly when the testator 
directed his widow to adopt a particular person or a person standing in a parti- 
cular degree of relationship to another individual, and appointed the person as 

• 8. M. Doss Money Dassee v. 8. M, Prosonofnoye JJassee^ 2 Indian Jurist, N. S., 18; see 
also • 

7 Bhoohnn Moyee JDebia v. Uamhiahore Acharjeef 10 Moore’s I. A., 279; 3 W. R., P. 

C., 15. 
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his heir, but his adoption appeared to be intended as a condition precedent to 
his taking the inheritance, it was held that the person if not adopted could take 
nothing under the will.^ Similarly in a case* in which a man adopted one 
Rajeswar as his son and executed a document called AngiJear-patra whereby he 
appointed him his heir, it was held by the Judicial Committee that the adopted 
son could not tiike anything as the adoption was invalid. Their Lordships 
explain the law on the subject in the following part of the judgment : — 

“ Their Lordships feel no difficulty about Rajeswar being sufficiently desig- 
nated as the object of the gift, although the adoption may not be valid. They 
think the question is whethex’ the mention of him as an adopted son is merely ^ 
descriptive of the person to take under the gift, oi* whether the assumed fact 
of his adoption is not the reason and motive of the gift, and indeed a condition 
of it. The words are, — ‘ I authorize you by this ayigikar-patra to olfer oblations 
of water and jpinda, to mo and my ancestors after my death by virtue of your 
being my adopted son. Moreover you shall become the proprietor of all the 
moveable and immoveable properties which I own and which I may leave be- 
hind ; you shall become entitled to my dsna-pawna (debts and dues), and you 
and your sons and grandsons « shall enjoy them agreeably to the custom of the 
family,’ He is to make the offerings by virtue of being an adopted son, and 
‘moreover* he is to becomo the proprietor. This is to be the consequence of 
the adoption. In fact the angikar-patra only states what would have happened 
without it. The distinction between what is description only and what is the 
reason or motive of the gift or bequest may often bo veiy fine, but it is a dis- 
tinction which must bo drawn from a consideration of the language and the 
suri’ounding circumstances. If a man makes a bequest to his ‘ wi^o A. B.,’ 
believing the person named to be his lawful wife, and he has not been imposed 
upon by her, and falsely led to believe that he could lawfully many her, and it 
afterwards appears that the marriage was not lawful, it may be that the legality 
of the mai;»‘iago is not essential to the validity of the gift. Whether the mar- 
riage was lawful or not may be considered to make no difference in the intention 
of the testator. It is difficult to suppose a case similar to the present coming 
before the English Courts. In Wilkinson v. Joughin\ a testator bequeathed his 
real and personal estate to trustees, upon trust to permit his wife Adelaide to 
receive the net annual income thereof during her life, aiuf after her death, if no 
child of his should attain twenty-one, or bo marri^, in trust for his step- 
daughter Sarah Ward (the daughter of the supposed wife) foi^ her absolute use, 

“ The supposed wife and the testator went through the ceremony of maniage^ 

Karaandds Ndtha v. LddTtdvahUy I. L, R,, 12 Bom., 186; Shamdvahqo v. JDwdrhddds, 
Idem., 202, « 

• Fanindra Veb Raihat v. Rajeawar Das, I, b. R., 11 Calc., 463. 

• L, R., 2 Eq., 31D. - 
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sho having represented herself to the testator as, and he having believed her to 
be, a widow, her husband being then alive. It was hold by the Vice-Chan- 
cellor that the bequest to her was wholly void, but the bequest to the daughter 
was valid. This was apparently on the ground of the intention, the Vice-Chan- 
cellor saying, ‘ In my opinion there is no warrant for saying, where the testator 
knew this infant legatee personally, and intended ta benefit her personally, that 
the language of the will is not a sufficient description.’ ” 

Then referring to the directions^ in the will of the testator in the case of 
Nidlwomoni Debya v. Saroda Persad Mookerjee^ their Lordships go on to observe : — 
• The ceremonies of adoption had been performejj by one of the widows 
only, and the other brought a suit to recover half of the property. This Com- 
mittee held that she could not do so, that there was a gift of his property by 
the testator to a designated person, and it would be an altogether erroneous 
reading of the will to suppose that he intended the taking of his property by 
Koibullo to be entirely dependent on whether the wives chose or did not choose 
to perform the ceremonieS. The intention of the testator appears to have been 
the ground of decision in this case also,»but both the words of the instrument 
and the nature of the property were very different from the instrument and 
property now in question. In the present case their Lordships are of opinion 
that it was Jogendra’s intention to give his property to Ilajeswar as his adopted 
son, capable of inheriting by virtue of the adoption, and the rule that it is not 
essential to the validity of a devise or bequest that all the particulars of the 
subject or ibject of the gift should be accurate is not applicable. As the adop- 
tion was contrary to the customs of the family and gave no right to inherit ; 
the angilcar-patra had not any effect upon the property.” 

When, however, a gift is made to a person who is to be adopted by the 
testator’s widow under his permission, but the particular person to be adopted 
is not designated or indicated, then the doctrine of the donee being a persona 
designata cannot apply should the adoption bo invalid, the person to be adopted 
by the widow being unascertained. Hence a person de facto adopted by the 
widow cannot take the gift, if his adoption be, for any reason, unlawful. In a recent 
case* before the original side of the Calcutta High Court, in which the testator 
by his will directed each of his two wives to adopt a son, and gave his properly 
in equal shares to the two sons to bo adopted, and his two widows adopted two 
sons agreeably io his wishgs, and the question was whether these sons whose 
adoption was invalid could take under the will, the Court of first instance held 
upon the authority of the ruling in Dey v, JDey^ that they were entitled to take 
as personas designatce. On appeal, however, the two cases were distinguished and 

* Soe^ujjra p. 426. 

* Doorga Sundari Daasee t, Surendra Keshav Bai, I. L. E., 12 Calc., 686. 

* 2 Indian Jurist, N. S., 24. 
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it was held that the adopted sons could not take under will as there was no 
sufficient desig'natio of their persons. The reasons upon which the decision is 
based are contained in the following passages of the judgment : — 

“ The learned Judge in the Coui*t below based his decision upon the author- 
ity of a case of Mommothonath I)ny v. OnatJinath Dey\ but that case appears to 
us to be very distinguishable from the present. In that case one Promothonath 
Dey, having no male issue, adopted two sons, Monmothonath and Surathnath, 
at one and the same time, and he gave one of his sons so adopted to each of his 
two wives. 

“ He afterwards madp a will in favour of these two sons, whom he described, 
in his will as his adopted sons^ and he provided that if either of them should die 
the adoptive mother of that son should be at liberty to adopt another son. 

“ A suit being bi*ought after the testator’s death to detemiine the rights 
of the palsies under this«will, it was hold that the sipultaneous adoption of the 
two sons was invalid ; and then the question arose, whether there was such a 
designatio of the two persons known and described as the testator’s adopted sons 
in the will, as to enable them to taketunder the will, though the adoption was 
in fact invalid ; and it was held that there was. 

“ They had been always considered and known as the testator’s adopted 
sons, and therefore their description in the will was a sufficient designatio person-^ 
arum to make it clear that they were the persons whom this testator intended 
to benefit. 

“ Then one of these sons, Surathnath, having died, his adoptivetmother, by 
virtue of the power contained in the >vill, adopted another son, Onathnath ; and 
that adoption being valid, it was held that his description also in the v^ill as the 
adopted son of the testator was sufficient to make the devise in his case valid. 

“ There were therefore in this case three instances in which the rule of 
designatio personae properly applied ; in the case of the first two devisees, because 
they wore,both described, and generally known as the adopted sons of the testa- 
tor, although their adoption was in fact invalid ; and in the case of the last, 
Onathnath, because he was actually adopted in the way provided by the will. 

“But in the present Ciise the facts were quite different. The testator 
had no doubt provided in his will that each of his wives should adopt a son ; 
and he gave his property to the sons so to he adopted ; but he did not provide, 
nor did he know, who the adopted sons were to be ; q^d, therefore, as the adop- 
tion which took place was invalid, the persons purporting to be adopted did 
not answer the description in the will of adopted sons, or in other words there was 
not a sufficient designatio of their persons to enable them to take under the will.” 

But it should be noticed that a gift to a son to be adopted by ijjie widow 


^ 2 Indian Jurist, N. S., 24. 
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will take effect, if the adoption by her is unexceptionable ; for, the son so adop- 
ted becomes 2 ^, •persona designata^ according to the explanation given in the above 
case of Dey v. Vey^^ with respect to the gift made to the third adopted son. 
And, although the child adopted by the widow may not have been in existence 
at the time of the adoptive father’s death, yet the general rule of Hindu law 
that a person capable of taking under a will must be in existence at the death 
of the testator, does not affect the validity of a gift to a son adopted by a 
widow, who in contemplation of law is deemed to be in existence at the time of 
the adoptive father’s death for the purpose of inheriting or otherwise taking 
from him.* ^ 

Suit for setting aside adoption. — If an adoption be contrary to law 
upon any ground, a suit may be instituted either by the adoptive parents or 
their heirs and reversioners for a decree setting it aside or declaring its invali- 
dity. The right of a persf^n to bring a suit to set aside an adoption as a sub- 
stantive proceeding, independent of any claim to property, has been recognized 
by the Legislature in theT)ourt Fees Act VIl^ of 1870 and in the Limitation 
Acts IX^ of 1871 and XV^ of 1877.4 If through ignorance of law or fact, a 
person does adopt a child whom ho could not lawfully adopt and whom he would 
not have adopted if the real facts had been known to him, he would be entitled 
to have the adoption declared invalid. He would in fact have the right to have 
it set aside upon the same grounds such as coercion or fraud, upon which a 
Court of Equity would relieve a pei'son from the effects of his own contract. 
The free (iensent of the giving and the receiving parents is indispensable. In 
the case of women, and in that of minors, adopting a son. there is room for 
abuses ; ’accordingly it has been held that fraud and cajolery practised on a 
widow in inducing her to adopt, or the suppression and concealment of facts 
from her vitiate an adoption and that a Hindu female, acting without the 
independent advice of disinterested persons ought not to be prejudiced by her 
acquiescence in an adoption.* ^ 

But a valid adoption cannot be cancelled or revoked either by the adoptive 
or the natural father.* “ The adoption,” Colebrooke said, “ being once com- 

* 2 Indian Jurist; N. S., 24. 

8 Jotendromohun Tagore v. Oanendromohun Tagore^ 18 W. R., 359 (365.) 

• Schedule II, Articft 17, Clause V. 

^ Schodulo II, Article 12^ 

5 Schedule II, Article 118. 

8 Kalova y. Padapa, I. L. R., 1 Bom., 248. 

* Baydhdi v. Bald VenJeatesh Ramdkdnty 7 Bom. H. C. R., Appx. I (XXII); SomaselthaTa 
Edja y. Suhhadramdji, I. L. B., 6 Bom., 524. 

• Ta/§ammaul y. Saskachalla Naikar, 10 Moore’s I. A., 429. 

9 Huehut Rao Mankur y. Qovind Bao^ 2 Borrodaile, 89 ; SuUhbasi Lai v. Guman Sing^ 
L L. R., 2 All, 366. 
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pletely and validly made, it cannot be recalled.”^ Nor can an adopted son re- 
nounce bis family of adoption or give up tbe status created by adoption.® 

An adoption by a widow appears to be looked upon as an alienation by ber 
of ber husband’s estate, for the purpose of a suit for declaring its invalidity. 
Accordingly it has been held that a person who is not the reversioner, has no 
right, even with the consent of the presumptive reversionary heirs, to sue for a 
decree declaring an adoption to be invalid.® 

With respect to the right of contingent reversioners to bring a suit for 
setting aside an adoption made by a widow, the Judicial Committee observe as 
follows* : — “ Their Lordshijps are of opinion that although a suit of this nature 
may be brought by a contingent reversionary heir, yet that, as a general rule, 
it must be brought by the presumptive reversionary heir, — that is to say, by the 
person who would succeed if the widow were to die at that moment. They are 
also of opinion that such a suit may be brought by ^ more distant reversioner, 
if those nearer in succession are in collusion with the widow, or have precluded 
themselves from interfering. They consider that the *10110 laid down in Bhikaji 
Ahaji V. Jagannath Vithal^ is correct. It cannot be the law that any one who 
may have a possibility of snoceeding on the death of the widow can maintain 
a suit of the present nature, for, if so, the right to sue would belong to every 
one in the lino of succession, however remote. The right to sue must, in their 
Lordships opinion, be limited. If the nearest reversionary heir refuses, without 
sufficient cause, to institute proceedings, or if he has precluded himself by his 
own act or conduct from suing, or has colluded with the widow, oivconcurred 
in the act alleged to be wrongful, the next presumable reversioner would be 
entitled to sue ; see Kooer Oolab Sing v. Boo Kurnn Singfi In such a ca*se, upon 
a plaint stating the circumstances under which the more distant reversionary 
heir claims to sue, the Court must exercise a judicial discretion in determining 
whether the remote reversioner is entitled to sue, and would probably require 
the nearer pjversioner to be made a party to the suit,” 

The general rule mentioned above is also laid down by the Legislature 
while dealing with the subject of Declaratory Decrees in the Specific Belief 
Act.7 

But it should be borne in mind that it is discretionary with the Court to 
grant a declaratory decree or not in a particular case. Onithis point tbe Judi- 

^ 2 Strange’s H. L., 111. 

• Buvee Bhudr y. Roopshwnker, 2 Borrodaile, 713. 

• Brojo Kishoree Deissee v. Sreenath Bose, 9 W. R., 463. 

• Rant Anand Kvmoar v. The Court of Wards, 1. L. B., 6 Oalo., 764 ; 8 0. L. B., 381* 

• 10 Bom. H. 0. B., A. 0. J., 361. 

• 10 Moore’s I. A., 176. 

*> Act I of 1877, 42, IHustration (/}. 
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cial Committee observe as follows, — “ It is not a matter of absolute right to 
obtain a declaratory decree. It is discretionary with the Court to grant it or 
not, and in every case the Court must exercise a sound jud^ent as to whether 
it is reasonabJe or not, under the circumstances of the case, to grant the relief 
prayed for. There is so much more danger than here of harrasing and vexatious 
litigation that the Courts in India ought to be most careful that mere declara- 
tory suits be not converted into a new and mischievous source of litigation.”^ 
Accordingly in a case* in which a Talukdar died leaving a widow, and also a 
son who having succeeded as Talukdar, died childless ; and this son’s widow 
^ being in possession of his estate sued for a declaration that an adoption made 
by her mother-in-law was void and ineffectual, upon the ground that at some 
time or other after her death the person so adopted might claim to obtain the 
estate, unless his adoption should now be negatived, — the Privy Council re- 
fused to make the declaration, holding that the question whether lie was validly 
adopted or not would be decided if the person alleged to have been adopted 
should bring a suit afterwh,rds. 

Suit for declaring the falsity of •permission, and for an injunction re- 
straining adoption. — But, although a reversioner is thus permitted to have a 
decree declaring the invalidity of an adoption, it has been held by the Calcutta 
High Court in one case^ that under Act VIII of 1859, Section 16, a suit would 
not lie at the instance of the reversionary heir for a declaration that the permis- 
sion set up by the widow of a deceased Hindu is false, and to have the same 
cancelled, ^nd for an injunction restraining the widow from adopting a son. 
The Court in coming to this conclusion relied upon a judgment of the late 
Supreme* Court in two cross suits,* in one of which a Hindu widow asked for 
a declaration that she was entitled to adopt a son by a vei’bal authority receiv(jd 
from her husband before his death, and in the other the reversionary heirs asked 
for an injunction to restrain the widow to adopt a son, — whereby both the 
era were rejected as the Court did not think it light, under the ciipumstances 
of the case, to exercise their discretionary power. The High Court also relied 
upon the decision of the Privy Council in a case,® holding that a suit brought 
by a Hindu widow against the father of a child, for setting aside two deeds, one 
of which called dan-patra or deed of gift was executed by the defendant in favour 
e 

^ Sreenarain Mitter v. Kishen Soondery Dassee, 11 B. L. R., 171 ; L. B., I. A., Sap. Vol., 
149; 19W. R., 133. ^ 

* Firthi Pal Kwrwoar v. Quman Kunwar, I. L. R., 17 Calc.> 033. 

* Rup Bahadur Sing v. Musst, Lucho CoowoTy 4i C. L. R., 270. 

* Sreemutty Bajeoomaree Bassee v. Nohocoomar Mullichs and Nobocoomar Mullich v. Sree- 
mutty Bajeoomaree Dassee, 1 Boolnois, 137. 

® Sreewvrain Mitter v. Kiehen Soondery Daesee, 11 B. L. U., 171 ; b. R,, 1. At, Sup. Vol-, 
149; 19 W. R.,133. 
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of the plaintiff, and tbo other called graJian-paira or deed of adoption by the 
latter in favour of the former, upon the allegation that they were mere agroc- 
moiits to give and th»ke the child in adoption but no adoption had taken place, — 
was not maintainable on the ground that the child who could be, but was not, 
properly made a party to the suit ; and the reasons for the decision are ex- 
plained in the following passage : — “ The child is no party to the present suit, 
and any declaration made in it with regard to the validity or invalidity of the 
deeds, will not be binding upon him if a suit bo hereafter brought on his behalf 
against the present phaintiff respecting the estate of her deceased husband ; nor 
would it be binding in anj" suit between the child and the reversionary heirs of ^ 
the deceased lm.sband after the death of the plaintiff; or between the child and 
any other child who, upon the faith of a declaratory decree in this suit, may 
hereafter be given in adoption or adopted by the widow, or between the child 
and his natural brother^, or any other person who may hereafter claim to ex- 
clude him from the heritage of his natuiul father’s propt3rty upon the ground 
that he has been adopted into another family. It appears to tlicir Lordships 
that, under these circumstances, it woulij hot bo exercising a sound discretion 
even if it could be done, to or^er the deeds to be cancelled or to sot them aside, 
or to declare them void. The defendant takes no intesrest umhir the deed of 
adoption ; a declaratiou binding upon him only, and not upon the child, would 
be worse than useless, for it would not protect the plaintiff, or any child whom 
she may adopt, from any claims on behalf of the defendant’s son to tlio estates ; 
and it might induce some other person to give his son to the plaintiff in adop- 
tion and also induce the plaintiff to adopt another child when the declaration in 
the decree could not be of any possible use to them.” 

There was an mireported decision^ of a Division Bench of the same Court 
the other way, but no importance was attached to it as the above decision of the 
Privy Council was not considered in it. But the Court made the following 
observation* with respect to the change in the law relating to declaratory 
decrees The 15th section of the Code of 1859 is no longer in force, and has 
been replaced with material variation by section 42 of the Specific Relief Act ; 
thus the question, if it should again arise, will have to be considered with refer- 
ence to the words of the new Act.” 

In a recent unreported case* a Division Bench of the same Court (Justices 
Norris and Beverley) have held that a suit of this description may bo enter- 
tained under Section 39, and Section 42 of the Specific Relief Act, and a decla- 
ration granted, if having regard to the circumstances of the case, the Court in 
the exercise of its discretion think that the declaration should bo made. 

» M. S. Reg. Ap. 63 of 1877. « 4 0. L. B., 273. 

• A. O. D. No. .4 of 1|87} Mussummat Eajputy Koeri v. Musaummat Nripahati. 
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Interim injunction. — But althongli a suit for an iniuuction on the widow 
to restrain adoption may be entertained, the Court will refuse an interim injunc- 
tion, considering the religious importance of an adoption which cannot bo made 
by any other than the widow and which would be absolutely prevented if the 
widow should die.*- 

Limitation for suits relating to invalid adoption.— The validity of an 
adoption may be called infco question cither in a suit relating to property or in a 
suit for a declaration that an adoption is invalid. We have already seen that a 
suit for having an adoption declared invalid may, as a general rule, be brought 
^ only by the presumptive reversioner whoso coi\tingent right to property 
is affected thereby. The question of the validity or otherwise of an 
adoption is considered as ancillary to right of property, and the law of limita- 
tion is construed as if an adoption were merely an appointment of an heir or an 
alienation of property. T^ut it should be observed -that the kinsmen of the 
adoptive and the natural parents of the child adopted are, according to the 
Dattaka-Mirnaiisa, presumed to be assenting parties to the adoption ; for, Nanda 
Paiidita draws tliat presumption from the provision made in the Htual of adop- 
tion for the convention of the kindred, and maintains that the father of the 
natural mother is a party to the gift of the boy in adoption.* Every adoption 
again, according to Hindu law creates a change in the status of the child by 
severing his connection with the natural relations and by establishing his filial 
relation to the adopter, thougli it may be imperfect on account of some defects 
which are^f no importance whatever in a social or moral or religious or rational 
point of view. An adoption does further create a religions communion of the 
child Avith the kindred of the adoptive parents, and it establishes their mutual 
right of inheritance from each other, so that the relations of the adoptiv'e parents 
cannot look upon it as an indifferent act, of which they need not take notice 
until it actually affects any right to property. It appears theicforc, equitable 
and just that, if an adoption be really defective, a short period limitation 
should he provided for suits to have the adoption declared invalid or void, seeing 
that by lapse of time the child who is perfectly innocent, may be deprived of 
all his rights in his natural family, and cannot be restored to bis original posi- 
tion which he loses by reason of the adoption presumably made with the assent 
of all the kinsmen the natui*al and the adoptive parents. But the rules of 
limitation do not rest ojj. the discretion of the Courts, and are based upon ex- 
press enactments of the Legislature; let us therefore proceed to examine the 
provisions of the statutes of limitation, bearing on suits relating to adoption. 
When adoption is made by a widow.— Under Act XIV of 1859, there 

' Assur Purnhotam v. Ratanhai, I. L. R., 13 Both., oG. 

* Dai. Mim. vi, 51. 
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was at first a conflict of authority on tho question whether in a suit by a rever- 
sioner to set aside an adoption made by a widow and to recover possession in 
right of inheritance, the cause of action arose from the time when the adopted 
son was put in possession as such, or from the death of tho widow ; and it was 
settled by a Full Bench^ who held that the cause of action did not arise till the 
death of the widow. This decision was approved by the Judicial Committee in 
another case* in which it was held that time would only begin to run from tho 
date of the widow’s death. 

The Limitation Act IX of 1871, contained a distinct rule on this point, 
according to which twelve years was the period of limitation for a suit to t 
establish or set aside an adoption, and the time began to run from the date of 
the adoption, or at the option of the plaintiff, from the date of the adoptive 
father’s death. ^ It was also provided in this Act that for a suit by a Hindu 
entitled to the possession, of immoveable propei^y on the death of a Hindu 
widow, for possession of the same, the period of limitation was twelve years, 
and the time began to run from the widow’s death.* sAt first it was thought 
that no change in the law was made b^y this Act, and the Judicial Committee 
expressed an opinion that the ajiove provision relating to adoption, though it 
might bar a suit brought only for tho purpose of setting aside an adoption, 
does not interfere with tho right which, but for it, a plaintiff had of bringing a 
suit to recover possession of real property within twelve years from the time 
when the right accrued and it was held on the authority of this opinion that 
a suit to set aside an adoption which was alleged to have taken phice twenty 
years before, was not barred as it was brought within twelve years of the 
widow’s death.® But in a later case^ — in which a reversionary heir brought a 
suit to recover possession of immoveable property by setting aside two adoptions 
made by widows ; eighteen years after the latest of them, but within six years 
after the death of the surviving widow, — the Judicial Committee held that the 
suit was barred by limitation. Their Lordships point out that “ the expression 
‘ suit to set aside an adoption * is not quite precise as applied to any suit : an 
adoption may be established, but can hardly be set aside, though an alleged or 
pretended adoption may be declared to bo no adoption at all.” Then, referring 
to several cases in which that expression is used, their Lordships go on to 
explain the law in tho following passages : — • 

* 8ree Nath Oangooly v. Mohesh Chandra Boy, 12 W. B., F.©., 14: 4 B. L. R., F. B., 3. 

• Rajendro Nath Holdar v. Jogendro Nath Banerjee, 13 Moore’s I. A., 67 ; 7 B. h, R., 216 ; 
16 W. R., P. 0., 41. 

* Second Schedule, Article 129. 

• Idem, Axtiole 142. 

* Be^f Bahadoor Sing v. Achumhit Lai, 6 0. L. R., 12 ; L. R., 6 1. A., 110. 

• Puma Narain Adhikar v. Hemohant Adhikar, 6 O. L. R., 146. 

’ Jagadamba OhaCFdhrdnx v. JDakhina Mo^n Boy Chaodhri, 1. L. R., 18 Calc., 308. 



LIMITATION FOR SUITS RELATING TO ADOPTION. 


437 


** It thus appears that the expression ‘ set aside an adoption ’ is and has 
been for many years applied in the ordinary language of Indian lawyers to pro- 
ceedings which bri^g the validity of an alleged adoption under question, and 
applied quite indiscriminately to suits for possession of land and to suits of a 
declaratory nature. It is worth observing that in the Limitation Act of 1877, 
which superseded the Act now under discussion, the language is changed. Art. 
128 of Act XV of 1877, which corresponds to Art. 129 of 1871, so far as regards 
setting aside adoptions, speaks of a suit ‘ to obtain a declaration that an alleged 
adoption is invalid or never in fact took place,’ and assigns a different starting 
• point to the time that is to run against it. Whether *the alteration of language 
denotes a change of policy, or how much change of law it affects, are questions 
not now before their Lordships. Nor do tliey think that any guidance in the 
construction of the earlier Act is to be gained from the later one, except that wo 
may fairly infer that the legislature considered the expression ‘ suit to set aside 
an adoption ’ to bo one of a loose kind, and that more precision was desirable. 

“ If then the expression is not^ such as to denote solely, or even to denote 
accurately, a suit confined to a declaration that an alleged adoption is invalid in 
law or never took place in fact, is there anything in the scope or structure of 
the Act to prevent us from giving to it the ordinary sense in which it is used, 
though it may bo loosely, by professional men ? The plaintiff’s counsel were 
asked, but were not able, to suggest any principle on which suits involving the 
issue of adoption or no adoption must, if of a merely declaratory nature, be 
brought wffchin 12 years from the adoption, while yet the very same issue is left 
open for 12 years after the death of the adopting widow, it may bo 60 years 
more, if only it is mixed up with a suit for the possession of the same property. 
It seems to their Lordships that the more rational and probable principle to 
ascribe to an Act whose language admits of it, is the principle of allowing only 
a moderate time within which such delicate and intricate questions as those in- 
volved in adoption shall be brought into dispute, so that it shall strike alike at 
all suits in which the plaintiff cannot possibly succeed without displacing an 
apparent adoption by virtue of which the defendant is in possession.” 

This decision is undoubtedly based upon the loose expression used in Article 
129, but at the same time their Lordships also assign in support of it, some 
reasons that may furnish an argument for contending that the law on the point 
remains unchanged by theijpresent statute, although there is an alteration of the 
language.^ The present Act provides that the period of limitation is six 
years fo;p a suit “ to obtain a declaration that an alleged adoption is invalid, or 
never in fact took place,” and that the time is to begin to. run from the date 
“ when the alleged adoption becomes known to the plaintiff.”* The starting-point 

* Mayno’s Hindu Law, § 150. * Act XV of 1877, 2^d Schedule, Article, 118. 
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assigned to the time may also lend some support to the above contention; for, 
if the intention of the Legislature had been that the Article applied only to an 
optional suit by the reversionary heir for a mere declaration ^during the lifetime 
of the adopting widow, the date of adoption would have been laid down as the 
starting point, just as the date of alienation is the starting point in the case of 
a similar suit relating to an unauthorized alienation made by the widow.^ It 
may likewise be argued that Article 119 also supports the above view ; for, it 
says, “ To obtain a declaration that an adoption is valid, the period of limita- 
tion is six years and begins to run from the time when the rights of the adopted 
son as such are interfered with”*; and the language describing the suit is similar 
to that in the preceding Article ; but this Article docs not seem to contemplate 
a merely declaratory suit, since the description of the starting point shews that 
the plaintiff’s rights have been interfered with, who must therefore ask for 
further relief than a mere* declaration. t 

But the present Statute of Limitation has been construed by the Indian 
Courts so as to place the law on the same footing in wliich it had stood under 
Act XIV of 1859 and before Act IX of •1871 came into operation. It has been 
held that Article 118 of Act XV of 1877 applies only to declaratory suits and 
a reversioner who neglects to bring such a suit during the lifetime of the widow 
is not thereby debarred from suing for possession of the estate when he becomes 
entitled to the same on the death of the widow. He is held to be competent to 
bring a suit for recovery of possession notwithstanding the adoj)tion, within 
twelve years from the date of the widow\s death under Article 141.^ • 

The Calcutta High Court also have taken the same view of the present law, 
but have expressed an opinion that if the adoption had taken place more than 
twelve years before the present Act came into operation, the adoption would be- 
come perfect by efflux of time under the Act of I871.* 

When adoption was made by the father.— When, however, the adoption 
was made by the father, and on his death, the adopted sou took possession of 
the adopter’s estate adversely to his widow, and the reversioner brought a suit 
for possession within twelve years after the widow’s death, but more than twelve 
years after the adopter’s death, it has been held that adverse possession which 
barred the widow barred also the reversioner, and that the case was not governed 
by Article 141 of the present Act.^ 

^ Second Schedule Article 125. 

* Oanga Sahai v. Lekhrf^ Sin-gh, J. L. R., 9 All., 253 (268) ; Padaji Rdv v. BamraVf 
I. L. R., 13, Bom,, 160 (165). 

• Basdeo v. Qopftl, I. L. R., 8 All., 644. 

^ Zala Varhhu Lai v. Mylne, I. L. R., 14 Oalo , 401 (417). Soo Act XV of 1871F Scotiou 3, 

jjara.,'3. 

\Ohundhardp Bin gh Lachman Singh, 1. L. R, 10 All., 486. 



LIMITATION AND ESTOTPEL. 


«9 


Starting point.— fn Article 129, Act IX oE 1871 tho startinf^ point was 
either “ tho date of adoption or the date of the death of tho adoptive father,’* 
and tho expression “ adoptive father ” was held not to include the adoptive 
mother, and therefore in an adoption by a widow the time began to run from 
the date of adoption. ‘ In Article 118 of the present law the time begins to 
run from the day when the adoption becomes known to the plaintiff. But tho 
word “ plaintiff ” has been dohned in the interpretation clause* to include also any 
person from, or through whom a plaintiff derives his right to sue ; and the right 
to sue for a decharation that an adoption is invalid, depending as it does upon 
. the reversionary right to the adoptive father’s estate,^ may bo derived from or 
through another person, the date of whose knowledge, therefore, would be tho 
starting point. 

Estoppel. — Considering tho hardship upon the adopted son if his adoption 
be declared invalid where a length of time lias elapsed since it was made, our 
Courts have a])plicd the doctrine of estoppel to several cases of invalid adoption. 

In a casc^ in whi<dP tho adoptive father had presented a petition in the 
Roveuiio Court, admitting that he had adopted the defendant, by performing the 
requisite ceremonies, and thirteen years after had filed a compromise in a litiga- 
tion hetween himself and the defendant, in which lie said he will consider the latter 
as his adopted son, but subsequently sued for a declaration that the defendant 
was not his adopted son upon tho grounds that he had not been adopted in the 
manner and according to the ceremonies required by Hindu Jaw, and that he 
was not a fit and proper person to perform tho 3*eligioii8 rites for tho spiritual 
benefit of the souls of himself and his ancestors, — it was held that tho adoption 
could noC bo declared invalid or set aside. The reasons for tho decision are con- 
tained in the following passage : — ‘‘ The plaintiff having himself affirmed the 
adoption as having been fully and formally made after tho performance of all 
the ceremonies required by Hindu law, cannot now disaffirm it and suo for a 
declaration that it is invalid. Indeed, when the adoption has onco ^been abso- 
lutely made and acted for years, it <;annot be cancelled. It is certain that an 
adopted child cannot renounce the family of his adoptive father. Ho is entirely 
separated from his own family when his natural father disposes of him. Tho 
adoptive father, in accepting an adopted son, is bound by his act, which secures 
to the adopted son all4ho rights of a son bom to tho family.” 

In another case* tho jridow who had adopted a son was hold estopped from 
asserting that the adoption was invalid. The Court observed : — “ She it was 
who took the plaintiff in adoption, and brought him up and married him as the 

* Siddhesaur Dutt v. Sham Chand Nundun, 23 VIT. R., 285. 

2 Act XV of 1877, Section 3. 

* Suhhhaai Lai v. Chiman Singh, T. L. R., 2 All., 3(56. 

* Hdvji Vinayahrdv v. Lakshmihai^ I. L. R , 11 Bom., 381 (30(5. )f 
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adopted son of her husband, and put herself forwai»d as his mother in Courts of 
law. How can she now, when he may have lost all right in his natural family, 
assert that she has not adopted him validly ?” 

In another caso^ in which a sister’s son had been adopted by a Brahmana, 
and there had been a long course of acquiescence of all the members of the 
family, the plaintiff included, in the validity of the sonship asserted, and the 
adopted son had tlu'Ough the influence of that course of representation, aban- 
doned his rights to the property in his natural family, the Court were of opinion 
that although the adoption was invalid and inadequate of itself to create 
communion, that commun^n has been created by the course of conduct of the 
plaintiff and his family, coupled with the defendant’s changed situation which 
has resulted.” 

In a similar case* the Judicial Committee observed as follows : — “If the 
genuineness of the depositions is established, of which their Lordships enter- 
tain no doubt, they are d?Bcisive of the case. In them the appellant’s father 
three times deliberately styles the respondent an adopted son. Now, if there 
were no adoption at all, or if the actual adoption were for any reason legally 
invalid, the respondent would ^of course not bo entitled to that designation. 
They amount, therefore, to a complete admission of the whole title of the respon- 
dent, both in fact and in law, and show that the objections which have been 
urged to his claim, in the opinion of the appellant’s father, who probably was 
well acquainted with all the circumstances, and may be assumed to have known 
the Hindoo law and customs, had no foundation.” r 

So where the defendant had actively participated in the adoption of tho 
plaintiff by the defendant’s brother, and had by many acts signified to tho plain- 
tiff and his adoptive father his complete acquiescence in the adoption, and had 
thereby encouraged the plaintiff, who was an adult, to assent to the adoption, 
and allowed tho adopting father to die, in the belief that tho adoption was valid, 
and had fing.lly concurred in the performance by tho plaintiff, of the funeiul 
ceremonies of his adoptive father, — it was held that tho defendant was estopped 
from disputing the validity of the plaintiff’s adoption.* 

But in the case of Gopee Lall v. Mussamiit Chundrdbolee Buhoojee^ in which it 
was contended that the defendants who had in former suits and in various ways 
by letters and by their conduct, represented that a persoi: who had in fact been 
adopted, was the adopted son of the adopter, were es^pped from setting up the 
true facts of tho case, or even asserting the law in their favour, tho Judicial 

^ Odpdldyf/an v. Bdghupaiidyyan^ 7 Mad. H. C. R., 250. 

* JBiamalwiga Pillai v. Sadasiva Pillai, 9 Moore’s I. A., 506. 

* Saddahiv Moreshvar Qhdte v. Hari Moreshvar Ohdle, 11 Bom. H. u. iw, see aiso 

V. JUhondUy Idem note. 

M9 W. R., 12. ^ * 
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Committee overruled the contontioii by the following observations: — “ But it 
appears to their Lordships that there is no estoppel in the case. There has been 
no misrepresentation on the part of Luchmunjee or the defendant on any matter 
of fact. They are alleged to have represented that Luchmunjee was adopted. 
The plaintiff’s case is that Luchmunjee was in fact adopted. So far as the fact 
is concerned) there is no misrepresentation. It comes to no more than this that 
they have arrived at a conclusion that the adoption which is admitted in fact 
was valid in law, a conclusion which in their Lordships’ judgment is erroneous ; 
but that creates no estoppel whatever between the parties.” It should be ob- 
• served that this decision has to a great extent, modified the effect of the ruling 
above referred to. 

Accordingly it has been held by a Full Bench of the Madras High Courts 
that the rule of estoppel by conduct does pot apply where an adoption is made 
by a person in full belief that jfhe adoption is valid iff law, and thereby, and by 
the subsequent conduct of^ the adopter, the person adopted is induced to abstain 
from claiming a share in the inheritance of his natural family, — so as to prevent 
a person claiming through the adoptA* from impugning the validity of the 
adoption. The Court observed : — “ On this issde the respondent’s case can bo 
put on no higher footing than this, — ^that, while no doubts were entertained by 
Sankaran (the adoptive father) as to the validity of such an adoption, he made 
the adoption and laid a foundation for the respondent’s belief that the adoption 
was valid, and that his subsequent conduct contributed to the persistence of the 
respondent ‘in that belief, and that in consequence of that belief the res2)ondeiit 
abstained from claiming a share in the inheiitancc of his natural family. His 
conduct created no false impression as to any question of fact ; the only error, 
if eiT*or it be, which it may have contributed to instil in the i*espondcnt’s mind, 
was error on the question of law as to the validity of the adoption. The re- 
spondent was not induced to believe a thing to bo true which was not true, but 
both ho and Sankaran drew an indirect inference of law from facts admittedly 
true — Bank of Hindustan v. AZwow,* Mm'gan v. Gouchvian.^ To such a case wo 
hold the rule will not apply.” 

Presumption of probability of adoption by a sonless person.— The 

importance of adoption by persons destitute of male issue, for religious purposes 
has been so much exaggerated in the two loading treatises on the subject, that 
regard being had to the ^ame it was considered by the Privy Conii(*il in some 
early cases,* that there was strong probability in favour of an adoption by son- 

‘ Vishnu V. Krishnan, I. L. R., 7 Mad., 3. 

* L. R., 6 0. P., 54. 

• 14 100. 

^ Huradhun Mooherjia v. Muthnranath Modkerjiat 4 Mooro’s I. A,, 414 Soondur JCoomaree 
Behbeea v. Oudadhur Vershad Tewaree, 7 Moore’s I. A., 54. > 
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less Hindus. But the uudispntable fact that the majority of the Hindus do not 
appear to attach great importance to the existence of a son, as a means of salva- 
tion, as many persons are found not to adopt sons though childless, — ^is opposed 
to any presumption of that kind. Accordingly in a later case^ the Judicial Com- 
mittee observe as follows: — “Much has been said of the old presumption 
which arises from the religious duty which is upon every childless Hindu ta 
adopt a son. Their Lordships do not deny the force of that presumption, but 
they cannot shut their eyes to the fact that childless Hindus die daily without 
having fulfilled this obligation, or made provision for its fulfilment after their 
death.” 

Onus, evidence, lapse of time, recognition and presumptions — 

When the validity of an adoption is impugned, the questions of fact, that may 
arise for the consideration of the Courts, relate to the existence of authority in 
the case of an adoption by a widow, the actual gift and acceptance, the perform- 
ance of religious ceremonies, and the existence of invalidating circumstances. 
Yirhei*e the dispute arises after a length of time has elapsed from the factum of 
adoption which has been acquiesced in, dnd recognized by the parties interested 
in opposing it, then, although the lapse of time may not raise the bar of limi- 
tation, nor the acquiescence and recognition amount to an estoppel, yet they are 
important factors for the consideration of the Court while dealing with the 
evidence. Lapse of time or the acquiescence of parties interested in opposing 
an adoption may not be taken to be primd facie evidence of its validity,* but 
taken with other evidence and circumstances of the case, may induct the Court 
to raise presumptions and dispense with strict proof of particular facts. Thua 
in adoptions made by widows, although the authority as a general rule must 
strictly be piwed,® yet from the fact that a de facto adoption has been acquiesced 
in for a long period, and from other circumstances the Court may presume the 
existence of the requisite authority.* When, however, the Court is satisfied 
that permfesion to adopt exists, it will exact slight proof of the performance of 
ceremonies, but it cannot make a converse inference.*^ So when it was proved 
that an adoption had been continuously recognized for a series of years, and the 
party adopted had been in possession of the property in dispute, it was held 
that the Court might well dispense with formal proof j of the performance of 

f 

* NiUnadhub Bass v. Bishwnhhur Bass, 12^W. R., P. C., 

S Mohindra Lall Mookerjee v. Roo]binef/*i>ate6, Coryton, 42. 

• Chowdhry Padam Singh v. Koer Udaya Singh, 12 W. R., P. C., 1 ; 2 B. L. R., P. 0., 101 ; 
12 Moore’s I. A, 850. 

♦ Anandrav Sivaji v. Qanesh Eshvani Bohit, 7 Bom. H. 0. R., Ap., 33; Tincourrie Ohattstgi 
v. Benanath Banorjee, W. R., Gap.. No., 165 j Qreesh Chunder Lahooree v. Jtand^l Sircaty 1 
W* R., 145 ; Mohindrolall Mooketjee v. BooMney Babes, Coryton, 42. 

• RadhamadJ^ v. BadhahvXhib Qossain, 1 Hay, 811 ; 2 Indian Inrist, O. S., 6. 
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the ceremonies unless the contrary wore distinctly proved by the party opposing 
the adoption.^ 

In a suit for possession of the estate loft by a deceased person, the favoured 
title of his heir cannot bo defeated and the course of inheritance changed on 
the ground of an adoption unless the fact of adoption bo proved by evidence 
free from all suspicion of fraud, ^ aud the onus is clearly on the party setting 
up that title against the heir to prove the adoption both as regards the power 
of the adopter and the fact of adoption.^ But the bui*den of proving particular 
facts in connection with the adoption may depend upon the proof or admission 
R of other facts, and circumstances in each case* We^have already seen that un- 
disputed possession for a long time by a person who was in fact adopted and 
recognised and treated as an adopted son by all the members of tho family will 
give rise to presumptions of fact in his favour. In a case* of this description 
the Judicial Committee observed as follows : — “ The case seems to their Lordships 
to be analogous to one in which tho legitimacy of a person in possession is ques- 
tioned, a very considerable time after his possession has been acquired, by a 
party who has a strict legal right to question his legitimacy. In such a case tho 
defendant, in order to defend his statuLs^ should b*? allowed to invoke against the 
claimant every presumption which reasonably arises from tho long recognition 
of his legitimacy by members of tho family or other persons. The case of a 
Hindu claiming by adoption is perhaps as strong as any case of the kind that 
can be put ; because when, under a document which is supposed and admitted 
by the ^Vholo family to be genuine, ho is adopted, ho loses the rights — he may 
lose them altogether — which ho would have in his own family ; and it would 
be most’ unjust after a long lapse of time to deprive bim of tho statm which he 
has acquired in the family into which ho has l>cen introduced, excei^t upon the 
strongest proof of the alleged defect in his title.’’ 

It would scorn that when tho requisite authority and the of adoption 
with the necessary formalities are proved or admitted, the burdpn of prov- 
ing the existence of any invalidating cii’cumstance such as the adoptee 
being tho only son of his natural father, will lie on the party opposing the 
adoption. 

But in a suit to have it only declared that an adoption is invalid or a false 

* Sabo Beioa v. Nuboghw^ Maiti, 11 W. E., 380 ; 2 B. L. R., Ap., 61 : Chowdkry Heerasu- 
iooUah V. Brojo Soondur Boy 18 W; E,, 77. 

* Sutroogun StUputty v. Sahitra 6 W. E., P. 0., 109. 

* Kripa Moyee Dehia ▼. Qoluok Chunder Roy^ 4» W. B., 78 ; Turinee Chum Ckowdhry v. 
Bharoda Soondwree Dassee, 11 W. B., 468. 

^ Rajendro Nath Holdar v. Jogendra Nath Ranerjee, 16 W. R., P. C., 41 j 7 B. L. E., 216 ; 
14 Moore’s I. A., 67. 
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and fi'audiilonfc adoption, it has been held that the onus lies on the plaintiff to 
prove that it is so.^ 

So also in a case* for a certificate under Act XXVII of 1860, it was held 
that an adoption facto must be supposed to be a valid adoption until it is 
set aside, and a party so adopted is entitled to object to other parties receiving 
a certificate. But it should be observed that in a proceeding under the Act the 
right to a certificate is summarily enquired info, and a regular suit would lie 
for cstablisliing title to the estate. 

Res judicata. — Formerly it was held that the decision in a bond fide litiga- 
tion in which the status /of a person as an adopted son had been in issue and 
disposed of in his favour, was good primd facie evidence of the adoption, in a 
subsequent suit even against persons who were no parties to the former litiga- 
tion.* And in another case the Court went further, and held that unless fraud 
and collusion could be made out by clear and concli?^ive evidence, a decision of 
a competent Coui't on adoption should operate as a judgment in retn^ But these 
decisions have been overruled by a Full^ Bench* iFtio, concuiring, with the 
view expressed by the Madras High Court in a case* where a decree upon a 
question of division of joint family property was relied upon as a judgment in 
rem^ held “ that a decision by a competent Court that a Hindu family was joint 
and undivided, or upon a question of legitimacy, adoption, partibility of property, 
rule of descent in a particular family, or upon any other question of the same 
nature in a suit inter partes^ or, more properly speaking, in an action in perso- 
nam^ is not a judgment in rem or binding upon strangers, or, in other words, 
upon persons who were neither parties to the suit nor privies. I would go fur- 
ther and say, that a decree in such a case is not, and ought not to be, admissible 
at all as evidence against strangers,” 

The same opinion has been expressed by the Privy Council in several cases 
relating to adoption J 

t- 

I Brojo Krishoree Dassee v. Sreenath Bose, 9 W. R., 463 ; Qooroo Prosunno Singh v. Nil 
Madhub Singh, 21 W. R., 84. 

* Nunkoo Smgh v. Purm T>hun Singh, 12 W. R., 366. 

8 Seetaram v. Juggohv/ndhoo Bose, 2 W. R., 168 ; Kistotnonee v. Collector of Moorshedahad, 
Bengal S. D. A. D., of 1869, 550. 

* Bajkristo Boy v, Kiahoree Mohun Mojoomdar, 3 W. B., 14, 

* Kanhya Zall v. Badha Chum, 7 W. R., 338. 

8 Tarakalamma v. Anakala, 2 Mad. H. 0., 276.^ 

^ JlfuBSiMnauth Anundmoyee Chotodhoorayan v. Sheeh Chunder Boy, 9 Moore’s I. A., 287 ; 
Jwnoona Dassya v. Bamasoondari Dassya, 1. L. R., 1 Oalc , 289 ; 25 W. R., 235. 



LECTURE XII. 


KRITRIMA SON, ADOPTION BY NON-HINDUS, AND SPECIAL 
FORMS OP ADOPTION. 

Kritrima son according to tho Smritis and Oonimentarios — Dattaka and Kritrima son in 
Mithila — Kritrima and Korta-piitra — Capacity to adopt in Kritrima form — Capacity to give 
one’s self in Kritrima adoption — Ceremonies for Kritrima adoption — No restrictions as to- 
capacity of being adopted, except oaate — Effects of adoption in Kritrima form — Adoption 
amongst Jainas — Adoption by Jaiua widows without ailthority — No restriction as to 
adoptee’s qualifications-* Ceremonies in Jaina adoption — Adoption amongst Mahomedans — 
Adoption amongst Sikhs — Adoption amongst Parsis — Adoption of son-in-law, Qhar-Jdmdi 
and Ulatorn sou-iu-law — Adoption of daughters amongst Naikins or dancing girls and 
prostitutes. ^ • 

Kritrima son accojdin^ to the Smritis and commentaries — The 

Kritrima son holds precisely tho same position as the Dattaka son according to 
the Codes of Hindu law as well as the commentaries on the same. In tho 
Smritis the twelve descriptions of sons are, as have already seen, divided 
into two groups, each consisting of .six sons ; the first group are declared heirs 
to kinsmen, but the second six are not so ; and all the descriptions of sons be- 
come members of their legal father’s gotra or family, and entitled to‘ inherit 
from him. The two sets of six into which the twelve sons are divided by tho 
lawgivers 5o not consist of the same descriptions of sons : some of those that 
are included by some sagos under the first group are classed by others in the 
second. All the sages, however, agree in this, that they assign the same posi- 
tion to the Kritrima as they do to the Dattaka son, that is to say, if the Dattaka 
is included by any lawgiver* in the first gi*oup, he places the Kritrima also in 
the same ; but if the Dattaka is in any Code comprised in the second group, you 
will all also find the Kritrima comprehended in tlie samo.^ • 

The commentaries also that are regarded as most authoritative in other 
matters, do not draw any distinction between the Dattaka and the Kritrima son ; 
but on the contrary, we find them extending to the Kritrima son all the rules 
propounded by them in respect of the Dattaka son. 

Thus, the Mitaksliara declares, — “ The same (ceremonial of adoption as in 
the Dattaka adoption) shomld be extended to the case of sons bought, self -given, 
and made, (as well as that of a son deserted,) for parity of reasoning requires 
it.”* And similarly the Viramitrodaya® says, — “ The reason being equal, the 
prohibition in respect of an only son and the eldest son, applies to the case of 
the son bbught, the son self-given, and the son made or Ki*itrima.”® 

* See Lecture II, Supra p. 69 et, setj, * Mitakshara, 1, 11, J5. • Tage 177. 
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So, the Dattaka-MimanBU discusses^ the question whether the ritual of adop- 
tion, prescribed for an adoption in the 'Dattaka form is to be observed in the 
Kritrima and other forms of adoption, and comes to this conclusion,*^ — “ There- 
fore, the filial relation of these five sons proceeds from adoption only, with obser- 
vance of the form of either Vasishtha or Saunaka ; not otherwise.” So also, 
Nanda Pandita is of opinion that the limitation of the age for adoption applies 
to the Kritrima son.* It should be noticed that the doctrine that a son adopted 
after the performance upon the boy, of the ceremony of tonsure in the natural 
family becomes a son of two fathers, — ^applies to the Kritrima also.* It should 
further be observed that when Nanda Pandita maintains that the ritual of adop- « 
tion applies to the five descriptions of- sons, it necessarily follows that the rule 
of prohibited degrees for adoption, which is a part of the ritual, also applies to 
them. 

Likewise, the Mitakshara maintains that thc^ Kritrima as well as the 
Dattaka son is entitled to inherit not only from the adoptive father but also 
from his sapindas and samanodakas.* In fact both of them do, according to 
this treatise, hold the same position in tl^jD adopter’s family.* 

It should further bo specially noticed that the Mitakshara holds that the 
Kritrima like the Dattaka son becomes completely severed from his natural 
family so as to lose his right of inheritance in the same. For, it says,* — “ It 
must be so expounded ; for the mention of a given son in the following passage 
(of Mann) is intended for any adopted or succedanous son: — ‘A given son 
must never claim tho family and estate of his natural father. The funeral obla- 
tion follows the family and estate : but, of him who has given away his son, the 
obsequies fail.’ 

The Vivdda-Ratnakara* and the Vivada-Chintamani,* that are respected, as 
regards inheritance, to be of special authority in the district of Mithila where 
the Kritrima form of adoption prevails, also, do not draw any distinction 
between thp Dattaka and the Kritrima son with respect to their status. 

But, notwithstanding, the modern law of adoption in the Kritrima form is 
quite different from that in the Dattaka form, and appears to bo based upon 
very recent works which have come to be regarded as authoritative on the sub- 
ject ; and, according to them, the modem adoption in tho Kritrima form appears 
to bo altogether inconsistent with what it is represented to be by the Codes 
and the earlier commentaries. 

f 

* Bection V, 41 et seq, 4 Dat.-Mim. 4, 32. 

* Bection V, 50. * Mit&ksliara, 1, 11, 30-31 and 33. * 

* Oat.-Mim. 4, 25 and 39. ^ Mit4ksiiar4, 1, 11, 32. 

7 Mann IX, 142. 

* See Bengal Asiatic Society’s Sanskrit Bdition, pages 541 et seq, 

* Pages 27«.2»3, 
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Dattaka and Exitrima son in Mithila. — in a note appended to that 
Section^ of Colebrooke’s Digest, which deals with Kritrima sons, it is said, — 

“ Sbns are thus adopted in Mithila ; the practice of adopting sons given by their 
parents was there abolished by Sridatta and Pratihasta, although the latter 
had been himself adopted in that manner. Their motive was, lest, a child 
already registered in one family, being again registered in another, a confusion 
of families and names should thence ensue. A son adopted, in the form so 
briefly noticed in the present section, does not lose his claim to his own family, 
nor assume the surname of his adoptive father : ho merely performs obsequies, 
•and takes the inheritance.” Mr. Sutherland, howevq^*, was informed that the 
practice was not abolished by Sridatta and Pratihasta, but that a general assem- 
bly of Brahmanas was held, at which, those two celebrated Pandits presided, 
and it was agreed, that for future the jgractice of Dattaka adoption should be 
discontinued. And he is o^ opinion that an actual adoption made in the Dattaka 
form by a person of Mithila would not be illegal.* 

Nor is there any case deciding that an adoption in the Dattaka form i» 
illegal in Mithila. The description, «,gain, of the Kritrima son’s statiiSy as 
given in the above note, is peculiar, and different from what it is according to the 
Smritis and commentaries, though it appears to be what is recognized by our 
Courts of justice. 

Mr. W. Macnaghten explains the reason why the Kritrima form of adop- 
tion prevails in Mithila, thus*: — “But according to the doctrine of Vachaspati, 
whose authority is recognized in Mithila, a woman cannot, even with the pre- 
viously obtained sanction of her husband, adopt a son after his death, in the 
Dattaka form ; and to this prohibitory rule may be traced the origin of the 
practice of adopting in the Kritrima form, which is there prevalent. This form 
requires no ceremony to complete it, and is instantaneously perfected by the 
offer of the adopting, and the consent of the adopted, party. It is natural for 
every man to expect an heir, so long as he has life and health ; and whence it is 
usual for persons, when attacked by illness, and not before, to give authority to 
their wives to adopt. But in Mithila, where this authority would be unavail- 
able, the adoption is performed by the husband himself ; and recourse is natur- 
ally had to that form of adoption which is most easy of performance, and 
therefore less likely lb be frustrated by the impending dissolution of the party 
desirous of adopting.” ^ 

It should be observed, that the form of adoption, such as is prescribed by 
VasisU}ha, Baudhayana and Saunaka, is, according to the two leading commen- 
taries on adoption, as well applicable to the Eritrima as to the Dattaka form 

• 

^ Golobrooke’s Digest, Book Y, Ch. lY, Sect. X ; YoL II, page 409 (Madras Edition.) 

* See note XY appended to Sutherland’s Synopsis. 

* W. Macnaghten’s H. Ii., Yol. I, 95*100. 
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of adoption. And tlie above viow entertained by the learned author is based 
upon the opinion of Rudradhara a modern writer of a religious work entitled 
Suddhi-Viveka. 

Kritrima and Kurta-putra. — The practice of adoption in the Kritrima 
form does not appear to be confined within the District of Mithila or Tirhoot, 
but seems to be prevalent also in the adjoining divstricts.^ The District of 
Tirhoot which is a corruption of the Sanskrit name Tirabhukti, is, as the 
name implies, bounded on three sides by three rivers, namely, by the Gandak 
on the west, the Kosi on the east, and the Ganges on the south ; and rivere are 
not such barriers as to \|iake the usages of the people on their opposite banks « 
to be different : so it is not likely that the practice should be confined to the 
people of Mithila. 

I have already told you that in popular language the Sanskrit name of the 
Dattaka son is not used.® • Similarly the word Kritriyia is, seldom if ever, used 
by the people of Mithila, in designating that descn'ption of son ; the term which 
is in ordinary use is Kurta-putra. This word, however, does not seem to be a 
corruption of Kritrinia-putra, but of the word Krita-putra (IR 5^) which means 
an adopted son as distinguished from a real legitimate son, and may mean the 
Dattaka as well as the Kritrima son. And it seems that sometimes the word 
Kui*ta-putra is used to designate a Dattaka son ; it is, thex^efore, not correct 
to suppose that wherever the word Kurta-putra is used, it means only the Kri- 
trima son. 

Capacity to adopt in Kritrima form.— We have already seen that in 
Mithila a widow cannot adopt in the Dattaka form even when she has received 
her husband’s express permission. But it is a peculiar doctrine of the* Mithila 
school that a woman may adopt in the Kritrima form without her husband’s 
permission whether he is alive or dead : and that either the husband and wife 
may jointly adopt one son, or they may separately adopt two sons, one for each.^ 
The Pundit of the Sudr Dewany Adawlut gave the following exposition of the 
Mithila law on the subject® : — “If a man appoint another his adopted son, that 
person, so adopted, stands in the relation to him of a sou, and offei’S up his 
funeral oblations, and is heir to his estate ; but the person, so appointed, does 
not become the adopted son of the adopter’s wife, nor does ho offer funeral obla- 
tions to her, nor succeed to her property. If a woman appoint an adopted son, 
he stands in the relation to her of a son, offers to h^ funeral oblations, and is 
heir to her estate ; but he does not become the adopted son of her husband, nor 
offer to him funeral oblations, nor succeed to his property. If a husbapd and 

^ 8ee Note to Srinath Senna v. Radhdkawit, l,Beng. Select Reports, 19 (15). 

• See p. 189. * 

* Sreenarain Rai v. Bliya Jha, 2 Beng. Sel. Rep., 29 (23) ; 1 W. Maon., 100 ; Collector of 
Tirhoot y. Uuropershad Mohf^nU 7 W. B.s 600 ; Muasamat 8hib Koeree y. Joogun Singh, 8 W. R., 

166 . 
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wife jointly appoint an adopted son, he stands in the relation of son to botli, and 
is heir to the estate of both. If tlie husband appoint one person, and the wife 
another, adopted son, they stand in the relation of sons to each of them respec- 
tively, and do not perform the ceremony of offering funeral oblations nor 
succeed to the estate of the husband and wife jointly : such is the usage of 
Mithila.” 

It should be observed that an adoption in the Kritrima form, also, will not 
be valid if made by a person having a son in existence. 

Capacity to give one's self in adoption in Kritrima form.— According 
^to Hindu law a person is not independent so long as his father or mother is alive, 
and therefore incompetent of his own accord to renounce his filial relation to 
them, and to become filially related to a stranger. Hence, a man can give him- 
self in adoption after the death of his parents. Accordingly the Mitakshara 
says*^ : — “ The son made (Kritrima) is ond adopted by^tlie person himself, who 
is desirous of male issue : bin rig enticed by the show of money and land, and 
being an orphan without Aitlier or mother: for, if they be living, he is subject 
to their control,” * ^ 

On this point Jagannatlia observes,* — “ In fact, the boy is bereft of father 
and mother, or is forsaken by them ; or, both being living, they tacitly consent 
to the adoption, as a man ac(|uiesce8 in another^s enjoyment of his land.” 
According to his opinion a person whose parents are alive may become the 
Kritrima son of another, if the parents do not raise any objection. 

The ognsent of the person adopted is necessary for his adoption in this 
form ; therefore he must be adult or of the age of discretion to give his assent. 
But as 1;he Ki’itrima son does not lose his statue in his natural family, aud his 
adoption is in all cases beneficial to him, his consent may always be pre,sumed 
even when lie wants disci’etion. 

Formalities and ceremonies for Kritrima adoption.— All that is neces- 
sary in this form of adoption is, that the adopter must express his desire to 
adopt, and the adoptee must consent to his adoption,® and that the consent must 
be given in the lifetime of the adopter.^ The Pandits of the Sudr Court said : — - 
“ If a Mithila Brahman under any circumstances make a verbal nomination of 
an absent person to be his Kritnma son, the adoption is not valid, because the 
proposal “be you my^on,’ and the consent, ‘I will become your son,* are both 
requisite, and in this instance cannot be found.” 

But no religious ce]romonios or burnt-sacrifices are necessary in this form 

^ Atitakshara I, 11, 17. 

* 0olebrooke*8 Digest, Book V, Ch. IV, Sect. X, Madras Kdition Vol. II, 409. 

* Col^brooke's Digest, Book V, Ch. IV, Sect. X, 2 W. Macn., 196. 

* Muaaummaut Sutputtee v. Indranund Jha, 2 Beug. Sei. Uep., 221 (173) Ifuchmua Lall v, 
Mohun Lall Bhaya Gayal, 16 W. B., 179. 
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of adoption. Budt^dhara in his Snddlii-Viveka describes tlie foimalities 
thus^ : — “ The form, to be observed, is this. At an auspicious time, the adopter 
of a son, having bathed, addressing the person to be adopted, who has also 
bathed, and to whom ho has given some acceptable chattel, says ‘ Be my son.’ 
Ho replies ‘ I am become thy son.’ The giving of some chattel to him arises 
merely from custom. It is not necessary to the adoption. The consent of both 
parties is the only requisite ; and a set form of speech is not essential.” 

No restrictions as to capacity of being adopted, excepting caste.— 

As regards the qualifications of an adopteo in the Kritrima foj*m, the Pundits 
of the Sudr Court answered the question whether a boy of ten years could., 
be so adopted, thus* : — “ Jl boy of ten years can become a Kritrima son, because 
there is no restriction of age with regard to such form of adoption in tlie Tir- 
hoot authorities already mentioned ; and the Kritrima form of adoption prevails 
as approved by the people? of that country, without regard to the legal distinc- 
tions of the Bait aka form excluding an only son, an eldest son, one of more than 
a certain age, one initiated (in tonsure and other eerehionies,) in his own family, 
and therefore, incapable of being initiaf;ipd by the person adopting, and one pre- 
cluded by reason of his motlier-’s affinity to that person. In conformity with 
the text of Manu,’*^ already cited, comprehending tlie words ‘ of some kind or 
other ’ implying no distinction other than that of the person to be adopted as 
Kritrima son possessing the requisite similarity of class.” 

It should be observed that the adopter’s consent to his adoption is necessary 
for affiliation in the Kritrima form ; this involves the idea that he must be an 
adult ; and consequently there can be no limit of age. Nor docs the perform- 
ance of the initiatory ceremonies in the natural family, including the Upanayana 
offer any obstacle to an adoption in this foi*m.^ So also marriage cannot be an 
obstacle in this form ; for, according to the Dvaita-Nirnaya of Kesava Misra, a 
person may adopt even his own father.^ But this seems to have been put for- 
ward in the heat of argument, for the idea of adoption by a man of his own 
father as his son, is absurd and unnatural. For, in one case it was stated by 
the Pundits and hold by the Court that an adoption by a younger brother of an 
elder brother was invalid.^ Mr. Macnaghten, however, points out that the 

• Soo Mitaksliard, 1, 11, 17, note ; Kullean Sing v. Kripa Sfffig^ 1 Beng. Sel. Bep., 11 
(9). 

• Ooman But v. Kunhia Singh, 3 Beng. Sol. Rep,, 192, (J45f) 

• The passage of Manu referred to is not found in Mann, bat is cited in the Dattaka^ 

Him&nsa, as one of Mann, in sect 1, para. 9 ; see svpra, p. 168. « 

^ 2 W. Macnaghten, 196 3 2 Strange’s H. L. 204. 

• 1 W. Macnaghten, 76; Chowdree Furmesmr Dwt Jha v. B.u'nooman But Jha, 6 Beng. Sol, 
Sep., 235 (192). 

• Baboo Bmjeet Sing Baboo Obhyo Narain Sing, 2 Beng. Sel. Rep., 316 (246), 
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autlioritiCR relied upon the Pundits in support of the above view related to 
the Battaka form of adoption.^ But it should bo observed that the form of 
adoption has nothing whatever to do with this question, the principle being 
the repugnance to feelings ; no Hindu can look upon his elder brother or any 
other elderly relation in the light of a son. 

It has already been noticed that relationship is not considered as a bar 
to this species of adoption, and therefore a daughter’s and sister’s son may be 
adopted.® 

As a Kritrima son does not lose his status in his natural family, and is 
•• always considered as a Uvyaraiishyayana, tho prohibition against adopting an 
only son or an eldest son cannot apply to this form of adoption. 

Effects of adoption in Kritrima form. — From the passages already cited, 
it is clear that tho Kritrima son does not lose his status in his natural family ; he 
retains all his rights in ^he family of liis birth, anil in addition acquires the 
right of inhentiiig from tho adopter alone. We have already seen that, accord* 
ing to some lawgivers fftid commentators, the Battaka and Kritrima son are 
entitled to inherit from the adoptive taljier alone, and cannot claim to inherit 
fiom any of his lineal or collateral relations. That view of the law has been 
accepted with respect to tho Kritrima son’s right of inheritance in the adoptive 
family. Ho cannot lake the inheritance of his adopter’s father or oven of tho 
adopter’s wife or husband.^ 

Similarly it has been held that a Kritrima son’s son cannot take any inter- 
est in the fielf-acquired propei’ty of his grandfather by adoption, so as to set 
aside an alienation made by him of such property.^ But it would seem the 
law would be different if the property were ancestral. 

In all these cases tho reason assigned is, that tho relationship created by 
adoption in the Kritrima form is limited to the contracting pai*tics only, and does 
not extend beyond them on either side. 

But so far as tho lineal ancestors of tho adoptive father are concerned, the 
above reason is applicable to inheritance only. For, as regards the pcrfoimance 
of the Sraddha ceremonies for which a son is adopted, the relationship must 
extend to the adopter’s ancestors to whom pindas are to bo offered when the 
same are presented to the adopter. 

It should furthen be ob.sorved that the doctrine that the Kritrima son be- 

^ 1 W. Macnaghten, ^6, n(fte. 

* Ghowdrep, Purmeamr But Jha v. Hunooman But Jha, 6 Beng, Sol Hop., 235 (192). 

® Sftnath Senna v. Radhahaunt, i Beng. Sol. llep., 19 (15), note?; Sreenarain Bai v Bhya 
Jhay 2 Beng. Sol. Rep., 29 (23) ; Mussumaut Beepoo v, Qowree Shunker, 3 Beng. Sol. Rep., 410 
(307) ; Collector of Tirhoot v. Mwroperahad hohunt, 7 W. R,, 500 ; Mussumaut Shib Koeree v. 
Joogun Singh, 8 W. K., 1 55. 

* Baboo Juswant Singh v. Boolee Chand, 25 W. B., 255. 
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comes the son of two fathers, and as such, retains his collection with his natural 
family, has no foundation on any passage of the Codes ; and it probably owes its 
origin to the view that an adoption made after a certain age, and after certain 
initiatory ceremonies have been performed in the natural family, is attended with 
that result. But in other respects the above law of Kritrima adoption is founded 
on the Smritis, and has not been complicated with the absurd rules and restric- 
tions such as have been imposed upon the DailaJca adoption by modern writers. 

Adoption amongst Jainas.— The Jainas appear to be a sect of the Bud- 
dhists, but not so antagonistic to Brahmanism as the latter were ; and Jainism 
“ may not unfairly be described as a compromise between Hinduism and Bud- « 
dhism.” The Jainas, like the Buddhists, do not admit the authority of the 
Hindu Shasters ; but the former admit the caste-system, and the superiority of 
the Brahmanas who are the priests in their temple. And although Jainism 
differs in many respects' from Hindnisni, yet on tl?e whole, the Jainas may be 
called Hindu dissenters. Tlie doctrine of Ahittsd^ or tenderness for all sen- 
tient beings, which makes it a sin to destroy animal liie, is common to the three 
systems, namely, Hinduism, Buddhism^ and Jainism. But the Jainas are 
distinguished for the scrupulous observance of that grand vii*tue in practice, 
by avoiding all sorts of animal food. For religious purposes, the Jainas are 
divided into two classes, namely, the Yatis or Jaina ascetics devoted to religion, 
and the Srdvdkas or secular Jainas or the laity ; the word “ Saraogi” which you 
will find in several oases is a corruption of the latter term. The Yatis again 
are divided into Digamharas who arc followei’s of Mahavira and go®naked, and 
Svetdmharas who are disciples of Parsvanath and are dressed in garments. The 
Sravaka or the laity includes persons of various tribes : but, on this side of 
India, the secular Jainas are mostly of the Vaisya class which subdivides itself 
into numerous septs, the most common of which are, — Oswals, Agarwals, Par- 
wars, and Khandewals.^ 

Some pf the Jainas have adopted Vaishnavism, but they do not on 
account of this change of religious faith, lose their position in the Jaina commu- 
nity and it would seem that with respect to iuheritauce and adoption, they 
continue to be governed by the usages and customs of their Jaina ancestors • 

The Jainas possessing a voluminous religious literature of their own, are 
not likely to have no work on law. But the orthodox HiCida Pundits who were 
the law officers of our Courts were in general quite j^orant of the law books 
of the Jainas whom they regarded with much contempt,® and who have, there- 

* See Colobrooke’a ObBorvationB on the Sect of Jains, Asiatic Researches, Vol. IX, p. 287, 

(Colebrooke’s Miscellaneous Easays, Vol. II, p. 191, Madras Edition) ; Dr. Wilson’s Works, 
Vol. I, p. 276 ; Hunter’s Statistical Acoonnts of Bengal, Vol. XVI, 207. » 

* Manick Chand Qolecha v. Jagat Settani Pran Kwmx'iri Bibi, 1. L. B., 17 Calc., 51& 

* Maha Rijah Qp^vndnath Roy v. QiUal OAoml, 6 Beng. SeL Bep., 822 (276). 
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fore been, as a general qjde, subjected to the ordinary Hindu law except when 
any special law, custom or usage varying the Hindu law has been proved to 
obtain amongst them on particular points.^ 

The religion of the Jain as appears to have originated and flourished in the 
North-Western Provinces, and its followers were originally people domiciled in 
those places. It does not seem to have succeeded in making any proselytes in 
Bengal ; and its followers that are found here have all emigrated from the 
North-West for the purposes of trade, and have become settled in their respec- 
tive places of business. Their number is the largest in the district of Murshi- 
dabad the Mahomedan Capital of Bengal, wbere^ they were the principal 
bankers and merchants. 

The Jainas of Bengal, therefore, are governed by the Mitakshara law of the 
country of their origin, and not by the Dayabhaga School prevailing here. 

The usage of adoptiqp obtains amongst the Jainas, altliongh they do not 
perform the Sraddhas, or believe in the Hindu doctrine of spiritual efficacy of 
sons : adoptions amongst them want the spiritual element, and are entirely 
secular in character. Their usages and customs relating to adoption show that 
in this respect they are governed by the ancient^Hindu law and not by the inno- 
vations introduced by the Dattaka-Mimansa and similar modem treatises. But 
the doctrine inculcated by them, that the Dattaka is the only desedption of 
secondary son in the present age, has been applied to the Jainas; although the 
Jaina Shasters appear to recognize the Kritrima son and the Putrikd-pntra in 
addition to the Dattaka. The last, however, appears to be the prevailing form 
of adoption, and the former two are so rare that they have come to be regarded 
as no longer recognised by the Jaina community.* They are governed by the 
Hindu law of adoption, except in the following particulars in which it has been 
proved that their usages are different. 

Adoption by Jaina widows without authority. — A Jaina widow is com- 
petent to adopt a son, even when her husband died without giving cyiy authority 
in that behalf, and this custom has been held to obtain amongst the Oswals^ as 
well as the Agarwals.* She may adopt a second son if the first adopted son 
dies, leaving the adoptive mother as heir.® I have already told you that the 
power of widows to adopt without permission of their husbands or consent of 
their kinsmen, depends on the nature of the estate taken by them in the property 
inherited by them from ^eir husbands. When a Jaina dies without leaving 

1 Ohotay Lall v, Churmoo Lall, I. It. R., 4 Calo., 744; L. R., 6 I. A., 16. 

> takhmi Ohand v. Gatto Bat, I. L. B., 8 All., 319. 

* Maha Rajah Oovindnath Boy v. Qulyl Chandf 5 Bong. 8el. Rop., 322 (276) ; Manih 
Chand Q&Lacha v. Jagat Settani Bran Kumari Bibi, I. L. B., 17 Calc.. 518. 

^ LaJchmi Chand ▼. Oatto Bai, I. L. B., 8 All., 819. 

f 8heo Singh Bai v. Dahho, I. L. R., 1 All., 688. 
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any male issue, his widow takes an absolnte interest yi bis self-acquired pro- 
perty and her competency to adopt, agreeably to her own choice, seems to bo 
an incident of that doctrine. 

No restrictions as to adoptee’s qualifications. — An adoption among tho 
Jaiiias being a temporal institution, the religions ground of objection against tho 
adoption of an only son must necessarily fail such adoption would tliereforo 
be valid unless the extinction of the natural father’s lineage in a temporal point 
of view be admitted to vitiate it. 

The rule of prohibited relations for adoption does not obtain amongst the 
Jainas, who may, therefore, adopt a daughter’s or sister’s son.® 

Nor is the restri(;tion based upon the age of the adoptee, is applicable to 
tho Jainas, among 'whom the rule is that a person within the age of thirty-two 
may be adopted,^ 

Ceremonies in Jaiua adoption.— Nor are any Religious ceremonies neces- 
sary for a valid adoption amongst the Jainas^ who do not believe in the onicacy 
of rites prescribed by the Hindu shastors. The gift, and acceptance of tlio 
person adopted arc tlie only requisite cei/5monics for a lawful adoption amongst 
them. « 

Tho act of adoption is called Godh-lena^^ or ‘taking on lap,” by tho 
Jainas, the Punjabis and others. Tho ]>ractice amongst the Jainas is to invito 
the kinsmen and the principal men of their caste in whose presence the son is 
adopted; a deed of adoption is executed, and after tho gift and acceptance, tho 
boy is dressed and is made to sit on the lap of the adoptive fafber, or of a rela- 
tion when the widow adopts, in tlio assembly of tlic relations and the caste- 
people, and the ceremony is finished by tho distribution of betels, coooannts, &c. 
to the persons assembled. Altliongh religious rites are not necessary, yet a 
part of the ceremony of adoption is to repair to a Jaina temple for i.hc purpose 
of performing the benedictory rite before the imago of Jina or the Conqueror 
of the human infirmities, which is tho title of the founder of the religion of 
the Jainas.® 

Adoption amongst Mahomedans. — The Mahomodan law does not recog- 
nise the adoption of a son ; though the Shia doctrine of Willa or the relation 
between two persons who make a reeiju’oeal contract of inheritance, eacli to bo 
the heir of the other, and by virtue of which the survivor«can inherit in default 

* Lakmi Chand v. Gatto Jiai, I. L. R., 3 All., 319. 

* Marbik Chand Qolecha, v. Jagat Settani Pran Kn-mari Bihi, I. L. R., 17 Calc., 518. 

* Sheo Singh Bai v. Pakho, I. L. R., 1 All., 688; 2 C. L. R., 193; L. R., 6 I?* A., 87, 
affirmiTig 6 N. W. P. Rep., 382; Lakhmi Chand v. Gatto Bai, I. L. R., 8 All., 319. 

^ Maha Rajah Oovixdnath Roy v. Qulal CJiand, 6 Sel. Rep., 322 (276), , 

* Lakhmi Chand v. Gatto Bai, I. Ij. R., 8 All., 319. 

^ See Arhau-Niti and Jaina- Sanhita, Sanskrit works of the Jainas. 

* t 
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of all heirs by coiisangiyiii ty and marriage, bears a distant analogy to adop- 
tion.^ 

But the Mahomodaiis in India, especially the lower classes of them, who 
appear to be of Hindu descent, having been associated during many centuHca 
with the Hindus who form the majority of the people, are found to follow the 
Hindu usages in several particulars. There are many Mahomedan villagers who 
live in small numbers amidst Hindus and having no knowledge of the Maho- 
medan law believe that they are governed by the same law by which their 
Hindu CO- villagers are governed. The members of Mahomedan families are 
often found to live jointly like the Hindus; in siich^cascs it seems reasonable 
and equitable that the Hindu law of coparcenary should be applied,* though it 
is undoubtedly true that in Mahojnedan law tlicre is no presumption that the 
acquisitions iriado by the several members of a Mahomedan family living in 
cojuimmsality are made fo^^thc benefit of the family.*^# 

The contact betAveen the Hiudus and tlie Alahomedans appears to be most 
intimate as it is the earliest in the Punjab. It has been most fortunate for the 
people of tlie Punjab, Avhethcr Hinda^s, Mahom(?dans or Sikhs, that their cus- 
toms have beem recorded under the authority of 4110 Government. And it has 
boon found that the Mahomedaus there have adopted the Hindu usages in 
several important matters, that arc not recognised by, and are opposed to, the 
Mahomedan law. For instance, the custom for a childless village landholder 
to take a relation into his house in infancy and bring him up as his son, to ren- 
der him his heir and successor, as if adopted in the manner known among 
Hindus, is a gcmeral village custom with both Mahomedaus arrd Hindus.'* Tho 
incidents of such adoptions amongst the Mahomedans of the Punjab aro govern 
cd by the customary law of the locality. 

In Bengal there ai'O two reported cases of adoption by Mahomedans, in tho 
tirst ()f which there is a dictum of the Sudr Court that tlie ado])ted sou was 
entitled to a certiticate under Act XXVll of 1860 but in the later case the 
High Court held that as an adopted son could not inherit according to Maho- 
medan Jaw, ho Avas not entitled to have a certificate to collect debts duo to tho 
estate of his alleged deceased adoptive father,® 

Adoption amongst Sikhs.— The Sikhs are followers of a religion which 
originated with Nanate Shall, but Avas materially modified by Oovinda Sinha 

^ Macnaghton’s Mahomedan Law, 34 and 39. 

• Ru'p Ghand Ckmodhry v. Latu Ghowdhry, 3 C. L. jR., 07. 

• iFdkim Khan v. Qool KhaUy I. L. R,, 8 Calo., 826. 

^ Hassan v. 8amma, Punjcib llecords, 1^74, Case No. 54 page 194 j Najib Khan v, Husain 
Khan, Pui.jab Records, 1880, Case No. 43. 

• Mir»a Aga Ali Hossein Khan v. Shoohamut Aliy S. P. A, D. of 1861, see 9 W. R., 502, 

• Khajah Oheed Khan v. ColleGtor of iShahabad, 9 W. Ik, 602. ^ > 
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their Dan Pddshdh or tenth Giira well known as Guru Govind who introduced 
the warlike spirit, abolislied caste, threw open his faith to all Hindus and to 
Mahomedans, and formed the Sikhs into a martial people. Notwithstanding 
their i*ejection of caste, and of the authority of Vedas and Purnnas, for which 
the compilation of Guru Govind, called the Das Padshah hd yranfh is sub- 
stituted, they are still to a certain extent, Hindus : they worship the Hindu 
deities, cehjbrate the Hindu festivals, derive their legends and literature fi'om 
the Hindu source, and pay gi*eat veneration to the Brahmanas. Like the Jainas, 
the Sikhs are Hindu dissenters, find having no civil law of their own, arc 
governed by the Hindu law.^ 

In matters of adoption they are, like the Jainas, govemed by the ancient 
Hindu law, and the modern innovations introduced by Nanda Pandita arc not 
respected in the Punjab. The results of the enquiry into the Punjab customs 
on Adoption, airived at by Messrs, lioulnois and liattjgan have been summarized 
by Mr. Tupper^ as follows : — 

I. No ceremony is needed. Adoptions do not* subsist on any sacerdotal 

ground. c- 

II. There ai’o no restri(?iions with regard to the age of the person adop- 
ted. 

III. The adoption of a daughter’s son must, in the Punjab, be presumed 
to be valid. 

IV. If the natural father die without heirs, it is believed that village 
custom would be in favour of the double succession of the adopted or quasi- 
adopted son. 

V. The power of a widow to adopt depends on whether her husband gave 
her permission in his lifetime.* Failing this, the consent of bis kindred, which 
might be presumed from long acquiescence, miglit supply the want. 

The only point in which there is difference between the Jaina and the 
Punjab customs, is that, unlike the Jaina widoAv, the widow of a Punjabi can- 
not adopt a son in the ab.s<jnce of the reciuisito authority. It should furthei* 
be observed that the above rules apply also to the Hindus of the Punjab. 

Adoption amongst Parsis. — Adoption is also recognised by the Parsi 
community. There are two forms of adoption amongst them, namely, the Paluk- 
putra, and the Dhurm-putra ; the former, also called PalijJc-bota, is adopted son 
generally for all purposes and is entitled to inherit, while the latter is but a 
partial adoption not investing the adopted son with afl the rights of a son.® 

Adoption of son-in-law, Ghar-J&mdi and lUatom son-in-law. — The 

usage of adopting a son-in-law appears to owe its origin to the saiuo 

fl 

^ See Doe dem Kishenchunder Shaiv v- Baidam J5ee6ce, 2 Morley's Digest, 22. • 

* See Tapper’s Punjab CuBtoms, Vol. Ill, 78. 

* Homdbate v. P^jea^hace Losahhaeoj 5 W. B., F. C., 102: seo Morely’s Digest, Adoption, 

iis-iis 
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^ principle upon which tjjc ancient institution ot' appointing a daughter to raise 
male issue for her father was founded, and to bo but a different form which the 
same institution has assumed In course of time. We liavo already considered 
the usage of the Putrika-putra. The joint family is the cherished institution 
of the Hindus ; it is therefore most natural for a Hindu who has a daughter, 
but who is destitute of male issue and has no near male relation living with him, 
to give his daughter in marriage to a person who would consent to live with 
him as a member of his family. This usage of a Ghar-Jdmai or son-in-law 
residing* Avith his father-iu-law as a member of his family appears to obtain 
^ in all parts of India, and the ancient institution of t|jic Putrika-putra or appoint- 
ment of a daughter to raise issue to her father seems to have been an aiTangc- 
ment of the same description. It is, hoAVCA'er, (piito clear that none but a poor 
man would agree to a stipulation of that kind and leav^c his ancestral house 
and accept the inferior position of a dependent member of Ins wife’s father’s 
family. 

But it would seem that even ^ a poor man would not accept that position, 
unless ho were entitled to some intercFit in his father-in-law’s ])roperfcy. Accord- 
ing to ancient law tlic appointed daughter wail entitled to the same interest as 
a son, and shared her father’s property equally with a son born to her father;^ 
and if the appointed daugliter died Avithont a son her husband Avas entitled to 
her property.* Tlm.s a sufficient provision appears to have been made for the 
son-in-law agreeing to marry an appointed daughter. 

In iiio’ht parts of India, inclndiiig Bengal, the sons-in-law in the above 
prodicanient arc not recognised to possess any interest, pi'csent or contingent, in 
their father-in-law’s property. But the usage in some localities and amongst 
some castes, eoiifcis substantia] rights on them, similar to those of an adopted 
son. 

Thti.s, amongst the A wans in the district of JSiaikot in the Punjab, the 
custom is that if the Gluir-Jaiuai has given up all claims to his fathun ’s property, 
he Avill retain his claim to his fathcr-in-laAv’s property, e\^eu if his wife die, and 
he marry another.^ 

In Madras the custom of lllatom or affiliation of son-in-law obtains 
amongst the lieddi caste in the districts of Bcllary and Kurnool. A person 
Avho has no son, altffough he may have more than one daughter, may exercise 
the riglit of taking an lilatom son-in-law, whether or not ho is at the time 
hopeless of having male issuo.^ 

TMs form of adoption confers higher rights than an ordinary adoption ; 
for, the lllatom son-in-law, docs, for tl^o purposes of succession, stand precisely 

* Maun IX, 131. • Tapjicr’s Paiijali CustouiB, Vol, III, 84. 

* Maua IX, 135. * HanumarUamma v. Jtami Reddi, Jj L. 4 Mad., 272, 
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in the place of a begotten son, and in competition with natural- born sons take 
an equal share.^ There are many questions in connection with this species of 
affiliation which is not clear, and the above doctrine is not recognised for all 
purposes. For, a man is competent to adopt a son after having affiliated an 
Illatom son-in-law ; and although the Illatorn son-in-law, and the adopted sou 
may live in commensality, neither they nor their descendants can, in the absence 
of proof of custom, be treated as Hindu cojmrceners having the right of 
survivorship.^ 

The circumstance of being taken as Illatom constitutes a mode whereby the 
person taken, acquires the property of liis father- iu-law, but the tie of relation- 
ship between the Illatom son-in-law and his natural family is not severed, as it 
is when there is an ordinary adoption under Hindu law consequently their 
mutual right of inheritance subsists.^ 

Adoption of daughters amongst Naikins or^dancing girls and pros* 

titutes. — We have already seen that Nanda Pandita recommends the adoption 
of daughters to persons destitute of female childi'cn for the purpose of securing 
the spiritual bciietit conferred by the dauglitors son. But it is so costly a spiri- 
tual luxury that his recommendation has not been favourably received by the 
Hindu community. The practice of adopting daughters, however, is common 
amongst the abandoned class of women who arc actuated by secular, and not 
by spiritual, motives in having recouiuo to that species of affiliation. 

The Hindu law recognises the x>rostitiitos as a distinct caste, and lays down 
rules for regulating the relation between iliom and their paramc^r.* This 
wretched class seems to have been originally composed of the unfortunate 
women outcasted by Hindu society on account of their unchastity under such 
circumstances that it could not be expiated by penance or rcdeemed by atone- 
ment. The fear of social persecution that awaits indiscreet women of respect- 
able families, deviating from the path of virtue, does often compel them to leave 
the Hindu scciety which sets a very high value on the chastity of females, and 
to join the community of the unfortunate women. According to the Mitakshara, 
however, this class forms the fifth caste and is without a beginning, like the four 
principal castes.® But whatever might be the origin of this class, the fact can- 
not bo ignored that it is partly composed of women not born of prostitutes. 
The position of the unfortunate women of families, joining this class is most 
miserable; they arc for ever cut off and severed f^^om their family in the 
same way as if they were dead, and arc never recognised by theii* relations, 

^ JIanumantanuna v. Bami Reddi, I. L. R., 4 Mad., 372. 

* Chenchamma v. Subbaya, I. L. R., 9 Mad., 114. 

* Baniakristna v. Subbakkaj 1. L. R., 12 Mad., 443. 

* Vivada-Chintamaui, 101 ; Sanskrit Mitakshari on Yajnavalkya, II, 292. 

* See Sanskrit on Yajnavalkya, II, 200. 
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xce pfc after their do^J)h in rare instances which are now-a-days found when 
their estate is claimed by some shameless original relation of theirs.^ 

The adoption of daughters appeal's to be a general custom amongst the 
dancing-girls and prostitutes who have no daughters bom of their body. The 
miserable condition of their life compels them to have recourse to this practice 
for their support in old age. It is a notorious fact that in Calcutta the prosti- 
tutes take daughters from beggar women, and bring them up as their own. 
The custom of adopting daughters is prevalent and recognized amongst the 
NTaikins or dancing-girl caste in Southern India. 

In Calcutta® and Bombay® such adoptions h^vc been held illegal. The 
Bombay High Court have discussed the question in an elaborate judgment, and 
come to the conclusion that adoption by Naikins cannot be recognised by Courts 
of Law, and confers no i*ight on the person adopted ; the usage being opposed to 
morality and “ the laws of JJod ” cannot have the force of law.® Another reason 
assigned by that Court is, that a woman, according to Hindu law, can adopt 
only to her husband, but as a prostitute has no husband, she cannot adopt at all. 

But dissenting from the above vijw the Madras High Court have held that 
such adoption can bo I'ecognised by the Civil Cohrts and does confer rights on 
the girl adopted^ The reason assigned is, that as a matter of private law, the 
class of dancing- women being recognised by Hindu law as a separate class having 
a legal status the usage of that class, in the absence of positive legislation to 
the contrary, regulates rights of status and of inheritance, adoption and survi- 
vorship.® ' Accordingly it has been held that the custom of the dancing-girls 
permits jfdurality of adoptions; and that when one of two adopted daughters 
died leaving a son, and subsequently the adoptive mother died, the surviving 
adopted daughter was entitled to the adoptive mother's property in preference 
to the son of the other daughter.® It has also been held that when a married 
woman deserted her husband and lived in adultery with another man to whom, 
she bore two daughters and two sons, and the two daughters associated together 
leading the life of prostitution, while the two sons separated themselves from 
their sisters and observed caste usage, and the elder daughter died leaving pro- 
perty in land, — the surviving sister succeeded to the deceased in preference to 
the brother.® The general rule is, that the legal relation between a prostitute 
dancing-girl and her ufldegraded relations remaining in caste becomes completely 
severed.^ i 

• Narasarma v. Oangu, I. L. R., 13 Mad., 133. 

• ^SnG(nver v. Hamcowm', 2 Morley’s Digest, 133, 

• Mathura Naikin v. jEsu NaihiUt I. L. R., 4 Bom., 545. 

^ Fsniku V, Mahalir^at I* L. R., 11 Mad., 393. 

• MutUikannuv, Faramasami, 1, h. R., 12 Mad., 214. 

• Sivasangu v. Minalj I. L. R., 12 Mad., 377. 
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CAPABILITY OF BEING BEGOTTEN BY ADOPTER - 

tbrongh fippoiiitmont and BO forth ... ... ... 319 

j 

CAPACITY TO BE GIVEN IN ADORTIOK— 

first-born, one of two sons, only son, and youngest son shnuhl not be giren ... 282 

youngest son not prohibited by commentaries ... ... ib, 

' Ilishi texts on ... ... ... ,,, 282 

Mitaksbara on ... ... ... ... 

Vaijayanti on ... ... ... ... 289 

Dattnka-Mimansa on ... ... ... ... 289 

Dattaka-Chandrika on ... ... ... ... 294 

D.attaka-Nirnaya on ... ... ... ... ih, 

JaganmUha on ... ... ... ... 295 

European authorities on ... ... ... ... 296 

prohibition reljfting to first-born, and one of two sons lield directory ... 298 

only son may be adopted in Madras, N.-W. Provinces and Pjinjab ... 298 

— : and might formerly in Bengal and BoTnbay ... ... 300 

only sou cannot now bo adopted in Bengal ... ... ... 302 

nor in Bombay ... . . . ^ ... ... 304 

adopted son cannot be given in adoption ... ... ... 281 


CAPACITY TO BE TAKEN IN ADOPTION— 

•' 

only son cannot bo taken, — See ONLY SON , 

rules of selection of adoptee founded upon rehaiion ship ... ... 308 

passages of law on affirmative and negative rules of choice ... ... ib. 

aflirmativo rules require selection of adoptee from amongst certn in relations in a 

certain order ... ... ... ... 310 

these rules held to be directory ... ... ... 311 

negative rules of selection, or prohibited degrees for adoptirm, are not found in 

Smriiis and earlier commentaries ... ... ... 313 

but found in Dattaka-Mimdnsa and later works ... ... ib. 

the rules as laid down by Nanda Pandita ... ... ... 314 

“ reflection of tion,” meaning of ... ... ... 315 

incongruity of relationship or prohibited cotinecf if>n ... ... 317 

capability of being begotten by adopter ... ... 319 

* true constructioii of Nanda Pandita’s rule ... ... 321 

relations prohibited for adoption according to it ... ... 322 

Sutherland’s marriage-theory of exclusion from adoption ... ... 323 

» reasons for bolding it incorrect ... ... ... ib. 

not supported by any Sanskrit writer ... ... .326 

how far accepted by Courts ... ... ... 337,366 

incongruous relationship relatively to adoptive mother > .A ^ ... 330 
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CAPACITY TO J5E J’AKEN IN ADoVTlOyi—C^^ntiiivcth 

negarive rules (»f selection do not apply to Sndras ... ... 333 

the rule of prohibited degrees for adoption is not imperative but recommendatory 

in charaetcr ... ... ... ... 333 

the rule not observed in the Pan jab ... ... ... 341, 466 

nor ill Madras ... ... ... ... 346 

recent d(*cision introducing an innovation there ... ... 349 

reasons for the decision discussed ... ... ... 351 

tlio rule followed in lleogal ... ... ... ... 338 

also recently in Hoin bay ... ... ... ... 343 

also in Allali.ah.ad, relatively to adoptive father and mother ... ... 342 

adoptee must he of the same ca?.ie ... ... ... 357 

otherwise adoption inip€‘rfect ... ... ... ih. 

whether a disqnaliliod person V* ay be adopted ... ... 358 

effect of adoptee’s age and initiatory cen.Miionies performed in natural family ... 359 

CAPACITY TO GIVE IN ADOPTION ... ... ... 2G8 

Rislii texts on ... ... ... ... ... 269 

commentators on ... ... ... 270 

father’s power to give, whether mother’s consent necessary ... ... 273 

mother may give when/e/u<j covert, only with hnshand'.s assent 276 

when widowed without consent ^... ... ib. 

distress not necessary for valid gift ... ... ... 277 

parents only may give in adoption ... ... 278 

they cannot delegate the power of gift in adopflon ... ... ib, 

w'hether the son’s assent necessary^ror his adoption ... ... 279 

assent of relatives not necessary ... ... ... 280 

nor of the king ... ... ... ... 281 

adoptive father cannot give adopted son in adoption ... ... ih. 

See CAPACITY TO BE GIVEN IN ADOPTION. 


CAPACITY TO TAKE IN ADOPTION * 

OF MALES 

c 

unrestricted in early law 

sago lawgivers dissuade men having avra^n son to adopt 

so does Nan da Paudita 

except with assent of existing son 

luMther sagos nor Nanda Paiidita prohibit adoption by one liaving an adopted son 
difference of opinion anioiigsb Knropean authoiitie.s 
adoption liy one having uii adopted son lield invalid 
except when the lirst adopted sona-ssonts ... 

whetlier subsequent ratiUcation is equivalent to coitsent. 
story of Snnahseplia supports aflirinative 
usage of double adoption by men having two wives 
Himiiltaneous ado])tion, device to evade Iturigunia’s case 
held invalid 

distinction between simultaneous and snccossivo double adoption 
.second adoption on death of first adopted sou 
subsequent death does not legalize second adoption 
whether second adoption, when a son is existing, absolutely void 
pregnancy, and existence of soil in womb, of adopter’s wife ...^ 
effect of oxistonco of missing sou 

an ascetic sou ... 0 ... 

disqualified son 

son degraded or ronoitnchig Hinduism 

man having grandson nr great-grandson cniiuot adopt 

cxiatoTice of fraternal nephew or danghter’s son, no bar to adoption 

haohelor or widower may adopt '... 

one adopting religions order cannot adopt 

whether disqualified men can adopt 

whether ono ilegrnded or outcaste may adopt ... 

idiot or lunatic cannot adypt 
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CAPAOITV TO TAKK In ADOmoN— Co/^ttnucrf. 


man ejeiremiV,a<.loptiou liy 

leper, power of, to adopt ... ... ... 

minor, adoption by 
pollntiou, effect of, oil 

how far affected by agreoniont not to adopt ... ,,, 

of son, how far may be restricted by fatlicr ... ... 

is wife’s assent necessary for adoption ... ,,, 

OK FEMALK.S ... ... ... ... 

Rishi texts on ... ... ... ... ... 

commentators on sauio 

summary of their view.s ... ... ... ... 

character in which womiin adopt.s ... ... 

unmarried females cannot adopt ...*' 

except prostitiiiof; 

/time and widows competent to ad^pL ... ... ... 

fame coverta rctpiiro h iisljand’ s as.soii t 

vvddows in Mi ihila cannot adopt in Dattaka form 

Imaband’s assent is always neccs.sai*y in Jiengal 

so in Benares . . . ^ ... ... ... ... 

kinsmen’s assent sufficient for adopi-ioii in Madras, Bombay and Runjab 
widow of a Hindu not member of j^int family may adopt without autliority 
in Ihmibay ... ... 

so a Jaina widow” under all circumstaiiocs ... ... 

modern view of woman’s capacity to adopt ... ... ... 

Bengal school 

husband’ .s assent, regarded as power ... 

conditional power w”hen son existing, to.be carried into effect in the event 
of his death 

restrictions annexed to power ... ... , . , 

l^wer to be exercised witli third party’s consent ... ... 

void or illegal power ... ... ... 

power is strictly constrnetl ... 

though it admits of liberal construction ... ... ... 

power how given 

revocation of power ... 

suspension of power, when estate vested in a person other than widow 

adoption tlien made is invalid 

revival of pow'or when estate comes t(» widow 

power given by husband of two or more w'ive.';! 

widow with power, not bound to adopt 

her rights, not affected by oiiiissiun to adopt 

adoption by a minor widow ... ... 

— one not a free agent 

no limit of time for exercising power 
effect of nnehastity of widow on power 

same of her romarriogo ... ... ... . , « 

Benares school 

(Mipacity of wBnion to adopt, same as in Bengal ... 

limit of timo for exercise of power by widow of member of joint family ... 
adoption with kinsmetiis assent in J^ladras, Bombay and Punjab 
what kinsman’s assent Builloient 

consent of members of joint family ... ... 

whoso consent sufficient when husband separate ... 

improper motive ... ... ... 

consent impUos exorcise of discibtion ... ... ... 

effect of husband’s prohibition ... ... , , , 

of mother-in-law and daughter-in-law, who may adopt ... 

Bombay school 

adoption by widow without authority ... ,,, 
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INDEX. 


CASE LAW— 

has settled doubtful points of Hindu law 
principle of stare decisis 

CASTE— 
origin of 

effect of — on Hindu civilization 
privileges of twice-born 
diBubilitioB of Stidrns 

pretensions of Ihdbinanas resented by Ksliatriyas 
effect of Iluddli ism on caste 
and Brahmanism 
position of Sadras raised 

intcr-marriage and inter-adoptii^ between different castes 

***•"■■ ■ between sub-divisions of same caste 

adoption of boy of different caste 

CASTE-EULi:S 

CEKEMONIAL ADOPTION AND KELIGIOUS CEREMONIES 
Homani in the case of Eiulras ... ... 

tw'iee-born females 

religious ceremony amongst twice-born classes ... ..V 

CEKEMOXIES— ... ... * 

See llELIGIOUS KITES. 

qHHAKDAS, AN APPENDAGE OP TriE VEDAS 
CHILDREN— 

completely under father’s power in early law 
conhl be sold for slaves 

CHOICE OP BOY TO BE ADOPTED— 

See CAPACITY TO BE ADOPTED. 


CHRISTIANITY— 

connection of — with Hinduism ^ 

CIVIL AND RELIGIOUS RULES MINGLED TOGETHER 
distinction between them drawn .... 

CODES, SOURCE OP HINDU LAW 

theory of divine origin of the 

subjects dealt with by the 

are complete as regards tojnes of law 

aiccusatiou of their incompletoness, incorrect 

of civil and religious rules in them 

doubtful whether all rules enforced 

different — progressive 

slowness of progress 

oondict of law 

on sonship ... ... ... 

COMMENTARIES ON CODES 

conliict or law and reconciliation 
division of rules laid down in Codes 

® Mitakshara on the same ... ... * 

its advanced ideas, and division of rules into mandatory aud directory 
ooutlict between sacred law and popular feelings 
Mitakshara and Dayabhigha, not speculative ... 

Oil Bonship 
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I'AGE 

COXCUBINAGE— 

marriage amougsfc Sudras clmraclcvi’/ed :is ... ... ... IGl, 2345 

CONDITIONAL ACCEPTANCE OP SON MY WIDOW— 

■whereby adopted son’s rights arc curtailed, does not inv.alidcite atloptiou ... 373 

the condition assented to by natural father is valid ... ... ^lOo 

CONDITIONAL AtJTUORITY— 

to be exercised in the event of existing sou’s death, v'alid ... ... 233 

CONFLICT OF LAW— 

how reconciled ... ... ... ... ... 85 


CONSENT,— SEE ASSENT. 


CONSTRUCTION— 

of power ... ... ... ... ... 231 

of wills, and persona ficsif/^a/rt ... ... ... ... 425 

CONSTIIUCTIVE DELIVERY OF CHILD— 

* 

not sntlieient for a valid adoption ... ... ... 373 

CO- WIDOWS— 

‘ ])Owcr of adoption given to ... ... ... ... :245 

senior widow’s position ... ... ... ... 24(5 

sou adopted by one widow is not son to another... ... ... 215 

may inlierit stridh'in of latter ... ... 306 

adopted by one divests other ... ... ,,, ... 412 

CUSTOM— 

a source *01 law ... ... ... ... ... 73 

negloofc of enquirjf into — relating to adoption ... ... ... 110 

oppoged to special treatises on adoption ... ... 127 

in Miiulu family barring adoption ... ... ... I ll 

of double adoption by mau liaving two or more wives* ... ... 183 

in the Pnnjab ... ... ... ... ... 45g 

of adoption of daughter’s and sister’s son in Madras ... ... 3*18 

CUSTOMARRY LAW— 

character of — in India ... ... ' ,,, 127 

DAtVJ, AN APPROVED FORM OF MARRIAGE... ... ... p, -18 


DATTAKA OR GIVEN SON— 

See AD0P#D SOX. 

DATTAKA-CHAXDIUKK— 

ou sonship ... ... ... ... jqI 

its author and authority ... ... ... 122 

a literary forgery ... ... ... 124 

not I'cspoc tod by Pundits ... ... ... ... 126 

translation of — by Sutherland ... ... ... 127 

DATTAKA-MFMANSA— 

on sonship ... ... ... ... 

undeserved weight attached to the ... 120 

not respected by Pundits ... ... > , *** 126 
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DAUGHTER— 

adoption of — recommended* but not made 
by prostiiuteK 

appointment of — to raise issue 
appointed *s sou 


DAUGHTER-IN-LAW— 

competition betwecii moihor-in-law and — for adoption 

DAUGHTER'S SON— 

adoption of — valid in Madras and Punjab 
also in Kritrima form 
not so ill Allahabad and Bombay 
existence of — no bar to adoption 

DAyABUAGA— 

not specnlativo 
on sonship 

on factum valet . ••• 

DAY AD A, meaning of 
DEATH— 

effect of father’s — on son's status in early hiw^ 

power of adoption to be exercised after existing son's 

of existing son does not legalize acmptiou made during his life ... 

DECLARATORY SUIT— 
for setting aside adoption 
may bo brought by adoptive parents 

—— by presumptive reversioners 

by coiitingeut i*ever8ioner», when 
for setting aside power 
Jimitatioii for 

DELIVERY OF SON IN ADOPTION— 

must be actual ... 
constructive — not sullicient 


DESERTED SON OR APAVIDDUA— 

DEVAEA OR HUSBAND’S BROTIIEB— 
moans second husband by derivation 

DEVARATA SUNAUSKPTIA— 

adoption of — by Visvamitrii 
story of 

shows that ratification by existing son is equal to pi'ovious cousent 

!)£ VESTING OF ESTATE— ... ... ...* 

inherited by widow from husband* on adoption ... 
inherited from son by adopting widow 
of a co-widow ... 
of other heirs 

when adopting widow's husband member of Mitakshara joint family 

« 

disqualified person— 

adoption by 

rights of son adopted I ly 
^ adoptipn of • ^ * 
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45S 

SJU 

... 20 , 131 
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... 341,340 
... 330, 45f> 
... 342,344 
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DISCRETION— 



must bo exerciso<l by kinsman oonsonting to adoption by widow 


201 

DISTRESS— 



sages recomraond gift of son in 
t he rule directory 


277 

ih. 

DIVINE ORIOIN OP HLNDU LAW 


77 

this theory not peculiar to Hindus 
conception of law and state 
commingling of civil and religious rules 


78 
ib. 

79 

DOCTRINE OF SPIRITUAL RENEFIT- 



not the origin of adoption 
is opposed to adoption 
marriage improved by 


... 25,47 

45 

J)VAR rVNDlTS ... 


116 

DVVA'MU.SI1YA'YANA OR^ON OF TWO t’ATlIBRS , 


23 

adoption of an only son in this form 
giff. in — form ... 
arm’s sharo 

Kritriiuji is ... 

> 


301 

376 

403 

451 

KLDEST SOS— 



gift of — in adoption improper ... 


282 

298* 

ESTOPPEL— 



of reversioners with respect to impugning validity of adoption ... 


430 

EUROPEAN AUTHORTTrES 


... 118 

EXCLUSION FROiil INHERITANCE— 



pwnciplo of ... 

i^aiiaea of 


27 

196 

IWCTUM VALET ... 


146 

principle of — according to Dilyabhaga 
doctrine of — recognized by iVIij a.ksh.'ira Pcho<»l 
word Kartavya in a precept indicates it to be directory 
so the statement in a pr<*cept of its reason 
applicability of — to adoption ... 

to adoption of only son 
to proliibited degrees for adoption 


147 

150 

152P 

153 

... 153, 366 
... 284,305 
... 336, 345 

FAKIR— 



existence of son becoming — does not bar adoption 


••• lOu 


FATHER— 
in early law 


had absolute dominion ovor children 



1 

conception of 



24 

could give or soli children for slaves 



2 

could have as many seoondary sons as he pleased 

... 


24 

rank of son depended on wdll of ^ 

... 


36 » 

9 power of — to punish children 
right of — to son’s acquisition ... 

... 


31 

••• 


ib. 

no action against ... 



ib. 

liability of sons for debts of 

^ A. 


33 
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INPEX. 


FATHER— 

religions chock on power of 
may now give in fuloption 

cliariicter in wliich gift in adoption made by father 
power of — to restrain adoption by son 


PAGE 


43 

273 


208 


, 270, 407 
214 


See CAPACirY TO (UVE IM ADOPTION, CAPACITY TO TAKE ]K ADOPTION, 
AND WOMEN. 


FIRST-BORN SON— 
See ELDEST SON. 


FREE AGENT— 

adopt ion by widow not — is not valid 

FORMALITIES FOR ADOPTION— * 
in Dattfika form 

gift and accoptance ^ ... 

iiHist be aooompaiiied by .actual delivery of child 
constnictive delivery not snlliciont 
by deeds only not sutliciont... ... « 

conditional acceptance by widow, and franc! power 

gift for eocisidorution ... #... 

gift in Dryamusliyana form...^ 
amongst Jainas 

ceroTnonial adoption and rc^ligious ceremonies ... 

H oma in in Sndra adoption ... 

— adoption by twice-born females . . 

amongst twicio-born classes 
wliere and when to be performed 
Putreshti s.'H5rili(H> 
ill Kritn'fua form 


FRATERNAL NEPHEW— 

cfxistfjiice of — no bar to adoption 

if .available, should be adopted in preference to others ,,, 

this rule direcd.ory 

may not be ado])UMl by woman, according to Nanda Pandita 
tlii.s rulcj followed by Allah.abad Higli Court 
not followed in Bombay 
nor in Madras 

FRATEllNAL NEPHEW’S SON— 
may be adopted 
FRAUD ON POWER 

nA'NOJIABVA, A FORM OF MARRIAGE— 

based on mutual consent. ... ... ^ 

€ 

(illAlUJAMAL 


GIFT— 

according to Micakshara acceptance iicoossary for completion of 
nt>t so according to Daynbhaga 
bnt — and accf?ptanco both necessary for adoption 
of SOM may be made liy father and mother 
by father 
by mother 
by no other relations 
of an eldest tpid ordy46»oii jn adoption 
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370 
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373 
ih. 
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370 
454 
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381 

ih, 
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383 
449 
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311 
314 
342 
3ir. 
350 


340 

373 
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370 
269 
273 
276 
278 
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GlVT^^Continued, 

for consideration recognized by Hinda law 

of gon in adoption 

by actual delivery necessary for adoption 
constructivo — not sufficient 

by cTeed witliout delivery not siiificicnt for adoption 
of son in Dvyainushyayana forin 

power of — in adoption cannot bo delegated by parents 
secular and ceremonial — in adoption 
power of making ceremonial — may be delegated 
of adopted son in adoption cannot be made 

GIVEN SON— See ADOPTED SON. 

aOTRA RELATIONSHIP 
of adopted son ... 

GRANDSON OR PAUTRA^ 

oxistcnoo of — bars adoption 

adoption of ... ... ' 

share of — by adoption 

GREAT-GRANDSON OR PPAPAHTRA— 

existence of — bars adoption ... * 

adoption of 

share of — by adoption ... ... # 

anmr, orutastha or householder— 

only may adopt according to thejspirit of Hindn law 
bachelor or person adopting religious order, not being — 
is accordingly not capable of adopting 

GUARDIANSHIP OP INBMNT ADOPTED SON ... 

* 

GUDHAJA OE SECilBTLT BORN SON OP ADULTEROUS WIFE 


HINDU CIVILIZATION— 
religions 

causes of religious turn of 


HINDUISM— 

cardinal principles of 

HINDU LAW— 

believed to be of divine origin ... 
sources of 

conception of law and state 
resemblance between Mahomedan and 
commingling of civil and religions rules in 
Codes of — progressWo 

slow progress of — and contrast with Roman law 
development of — arrests by Mohomodan conquest 
classifioation of rules of 

HINDUIS— 

never attained to political greatness . 

hold prominent position in intelleotnal and reiigioos history of world 
HINDU SOCIETY— 

civilized by religiotls inflaenoe ... 

M M M 


PAGE 


375 

371 
87i 

372 

373 
37« 
273 

3Gff, 377 
279 
281 


384 

387 


397 

145 

899 


197 

145 

400 


199 
109, 200 
390 
19 


36 

38 


36 


77 
69 

78 
115 

TA 

83 

83 

84 
87 


37 

37 


9t sf 



47i 


TNDRX. 


HOMAM OR RURXT SACRtFTCE— 
not neccBAary in Snclra adoption 
whether necessary amongst twicc-bcu’n classes ... 

HOUSEHOLDER— See GRIHr. 


HUSBAND— 


in early law 

possessed absolute dominion over wife 
power of life and death, possessed by 
relation of — and wife loose 

debts of deceased — payable by man taking widow 
religious check on power of 
assent of — necessary for adoption by wife 

snfiicient for adoption by Avidow 

necessary for adoption by widow in Bengal 

also in Benares 

not necessary in Madras, Bombay and Punjab 

nor in Kritrima form 

effect of prohibition 113' 

IDIOT— 


cannot adopt, 

existence of an — son, no b.tr to adoption v.* 
[LLATOAf SON-IN-LAW ' ... 

rights of 

does not lose his star ns in natural famil3' 


IMPURITY ON DEATHS AND BIRTHS— 

periods of 
adoption during 

of adopted son in adoptire family’ 


INCEST-TITEORY— 

of adoption of prohibited relationrs 


INCONGRUITY OF RELATIONSHIP IN ADOPTION 


INHERITANCE— 

Smritis and commentaries on adopted son’s 
jjiodern law of adopted son’s 

adopted son’.s right of — same as that of begotten son 

excepting his share in competition with real legitimate issue 


INITIATORY CEREMONIES— 

effect of performance of — in natural family, on adoption 
case-law on the same 

INJUNCTION— 

to restrain adoption by widow ... 

•irtterim — not granted ... ...» 

1 NTER. ADOPTION— 

lyetween different castes ... ... 

between different sections of same caste ... 

INTBRMARRIAGE- 

between different castes 

between different seb.divisionS of same Caste ... 
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INVALID ADOPTION— 
effects of 

JAINAS— 

are Hiudn disHuniers 
governed by Hindu law 
adoption amongst 

governed by Iliudii law in tlte absence of special usage 
widow may adopt without any authority 
no restrictions as to adoptee’s qualifications 
ceremonies in adoption amongst 

JOINT.FAMILY— 

system is normal condition of Hindu society ... 

religious principle in its favour 
adoption by widow of member of a Mitakshara ... 
consent of members of — for adoption by widow 
devesting on adoption by widow in a Mitakshara ~ 

JURISPRUDENCK— 

is dealt with in some of the Hindu Code.s 
not the subject of Purdues 

jrOTISni OR ASTRONOMY, AN APPENDAGE OF VEDAS ... 
KALI OR THE PRESENT AGE— 

' practices to bo shiiniicd in — 

origin of the doctrine of prohibitiona for 
chai'actfT of prohibitions for 
prohibition as to son ship ill 
Parasara, highest authority in ... 

KALPA OR TREATISE ON RITUAL, AN APPENDAGE OF VEDAS 

KANfNA (JH MAIl^EN-BORN SON 
prevented by early xnarrin go 

KARTAVYA--- 

the word — in a precept indicates it to bo directory 

KXYASTHAS OR WRITER’S CASTE— 
origin of 

meaning of ... ... 

consist of people belonging to different tribes 
in Bengal considered Sudras ... 

follow practices of regenerate tribes 
inter- marriage between Vaidyas, Shahus and— 
of Behar found Sudras 
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420 


453 

453 

ih, 

ih, 

ih. 

454 

ib. 
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ib. 

253 

257 

414 


73, 81 
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73 


95 

107 

109 

no 

100 

71 

19 

54 
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HU 
101 note 
161 
103 
403 
165 
340 


KING— 

notice of adoption t^ — ... ... ••• ... 308 

assent of — not necessary for adoption ... ... ... 281 

t 

KINSMEN— 

of husband may authorize widow to adopt iu Madras, Punjab and Bombay 228, 254 
which of — may authorize ... ... ... 255 

consent of husband’s father ... ... ... 25G 

I. members of joint family ... ... ib, 

'' whose consent, when husband separate ... ... 259 

convened when adoption made ... ••• — 368 

assenting parties to adoption ... 435 
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INDEX. 


KOCHES, HINDUISED-. 

in the absence of custom, law of adoption does not apply to 

KRtTA OR PURCHASED SON ... 
not now recognizeil 

KRITRIMA OR SON MADE 

position of — according to Smritia and commentaries 
different from niodorn law 
recognized in Mitiiila and adjoining places 
capacity to adopt 
capacity to give one's self as 
formalities for adopting 

excepting caste, no disqutl ideation for being adopted as 
elfocts of adoption as 

KSHATRIYAS— 

resented Brahinaiiical pretensions to superiority 

KSHETRAJA OR WIFE’S SON^ ... " ... 

condemned ... 

not recognized in Kali age ... 

KULINISM— ^ ‘ 

adopted son not entitled to 

KURTA-PUTRA ... 

LAPSE OF TIME— 

effect of — in suits for setting aside adoption ... 

LAND TENURES— 

did not exist in Hindu times 

LAW— See HINDU LAW. 


LAW AND STATE— 
conception of 


LAWGIVERS— 

seem to have been ministers of kings 

LAW OF ADOPllON— 

as now admini.stercd 

is not such as it is laid down inSmritis 

or ill commentaries on general law 
or found in custom 
but as laid down in minor Puranas 

and in recent commentaries of donbtfnl authority 

LEGAL AND RELIGIOUS OR MORAL RULES— 

mingled together in the Codes ... , 

distinction between ... ... ... 

or between mandatory and directory 
Mitakshara on the same ... 

See, -FACTUM VALET. , 

LEPER— 

adoption by 

ejdstenoe of a — son^o ^ar to adoption ... 


PAGE 


141 

... 21, 137 
... D5, 130 

21,139 

443 

446 

447 
44S 

449 

.. ib. 

450 

451 


158 

13 

65 

... 95, 130 


389 

448 


412 




81 


... 78, 116 

82 


... 59 et seq. 
.. 91 seq. 

119 
95 

120 


79 

87 

88 

... ih. 


205 

196 



INDEX* 


477 


rAMK 

LEVIRATE ... ... ... ... ... 17 

LIMITATION— 

for suit to sot aside adoption ... ... ... 435 

LIMIT OP AGK, Sec— AGE. 


LIMIT OP TIME— 

no — for adoption by widow 

except wlicn deceased husband, motiiber of Mitakshara joint family 

MAHOMEDAN CONQUEST OP INDIA— 
effect of — on Drahnianica] mind 
after — Drahmanas ceased to be practical lawyers 

MAHOMEDAN LAW— 

rescinbloa Hindu law as to their origin 
and stato ... 

MAHOMEDAN RULE— 

admiiiistniLion of ilindn law during 
nature of commentmaes composed during ... 

Rrahmanas ceased to Le practical lawyers during 

M A HOMED AN S— 

adoption amongst ... ... ' 

MAIDEN— 

cannot adoi)t ,Ji 

MAIDEN’S SON,— Sec KANl'NA, 

MALE ISSUE Oil »SON, GRANDSON AND GREAT-GRANDSON— 
existence of — bars adoption ... 

MALES,— Sec CAPACITY TO TAKE IN ADOPTION. 

MAN JN EXTREMIS^ 
adoption by 
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226 


197 


204 


MA'NUSHA OR ASUUA, A FORM OF MARRIAGE ... ... 8 

MANDATORY AND DIRECTORY— 

division of rules into ... ... ... * ,,, 88 


MARRIAGE— 

in early law meant transfer of dominion 
impi’ovod by religious principlo 

division of forms of — into approved and disapproved 

approved forms religions ... 

disajiprovod forms not so ... 

sacred character unparted to 

PatuL 

Paiui and real legitimate son 
early — 

effect of rules of — on sonship ... 

"^prohibited degrees for adopted son’s — 
prohibited degrees for widow's — 
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... 49, 63 
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MARRIAGE-THEORY PROPOUNDED BY SUTHERLAND,— 

of prohibited degrees or relations for adoption ... ... 323 

not correct ... ... ... / . ... i6. 
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i\l>KX. 


MrMAXSA, A SYSTEM OF PHILOSOPHY 

contains rules of intei*prctation of Hindu law ... 
MINOR-. 

adoption by — male 
female 

MISSING SOX— 

whctlicr existence of — vitiates adoption 
MOTHER— 

capacity of — to give in adoption 
rolativo position of sou and — ... 

assent of — to gift of son bywfather 

MOTHER-IN-LAW AND DAUGIITEIMN-LAW— 
competition for adoption between 

MOTHER’S SISTER’S SON— 

adoption of — jwohibited to regenerate tribes 
valid amongst Sudrus 

MOTIVE FOR ADOPTION— 

originally secnbir and not religions . 
latterly both religious and secular ' ... 
prodomiuance of secular-^ 

NAIKINS OR PROSTITUTE DANCING GIUUS- 

adoption of daughters by ... ... • 

NIRUKTA OR LEXICON, AN APPENDAGE OF* VEDAS 
mSUADA SON OF KSHATRIYA BY SDDRA WIFE 
NISHEDUA OR A PROHIBITORY RULE 
X/YAMA— 

a kind of precept eiijoiiiod by Sustras 

NIYOGA (OR APPOINTMENT TO RAISE ISSUE) 

means literally an order, command or direction 
what male relatives could be appointed 

NYAYA MEANS REASONING 

it is also tlie name of a system of philosophy 

r 

OBJECTS OF ADOPTION,— See MOTIVE. 

ONLY SON. ADOPTION OF— 

rishi texts on 

observations thereon 
Mitakshara on ... 

Vaijayanti on 
Dattaka-Mimansa on 

Nanda Pandita'fl view 
Dattaka-Ghandrik& on ... 

Dattaka-Nimaya on 
Jagaundtha’s opinion on ... 

Conclusion dedncible from commentaries is 

that — '■ — -> improper^ not invalid 

European ai^horities oil ... ... 
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0\LY ADOPTION" 

valid according to case law 

in Madras, Allahabad and Fnnjah ... 
in Bengal and Bombay before 1868 ... 
invalid now in Bengal 

BO in Bombay ... 
observations on this recent view of 
applicability of factum valet to 
in Dvyamushyayana form ' ... 

co-oxisting with begotten or adopted son of predeceased sou 
in Kritrima form 

ONUS IN SUIT FOR SETTING ASIDE ADOPTION— 
OUTOASTE— 

whetlier existence of — sou bars adoption 
adoption by 

whether — may bo adopted 
PAT$A:aHA, A FORM OF MARRIAGE ^ 

PALAK^PUTRA 

PARAS AY A OR SON OF ^ BRAHMANA BY SUDRA WIFE ... 
PAmSANKHY/C A KIND OF PRECEP'i' „ 

, PARSIS, ADOPTION AMONGST ... 

PATERNAL COUSIN’S GRANDSON— 
may be adopted A. 

PATERNAL UNCLE’S SON— 
may bo adopted 

PA TAT OR WIFE MARRIED IN MOST APPROVED FORM 
division of wTvea into — and non-pa^wt 

PATRIARCUAL FAMILY 

TATRIA FOTEBTAS ... ... ' 

weakened by abolition of slavery 
capacity to give involves — 

PAITNARBHAVA OR SON OF TWICE-MARRTED WOMAN 
now raised to the iwaition of real legitimate son 

PENDENTE LITE, ADOPTION— 

partakes not of the character of alienation 

PERSONA DESIGNATA 

PITRI (MEANING FA'pER) IN SOME PASSAGES OF VEDAS— 

is interpreted differently 
reason why ^ 

POLLUTION— 

effect of — on adoption made daring — ... 

POLYTHEISM 

POPULAR PEELINGS— 
override saored law 
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IKDEX. 


rOSHYA ... ... ... V 

POSITIVE LAW— 

not within proper scope of Shastera 

POWER— 

huab:ind’a assent to adoption by wife, regarded as — 
may be given to be oxoreised in tho event of existing son’s death 
restriction anncxofl to exorcise of — 
to be exercised with consent of third party 
void or illegal 
etricrly construed 
admits of liberal constraction 
how given 
revocation of ... 

suspension of ... 

adoption made dining , — invalid 

revival of 

given by linsband of two or more wives 
widow not bound to execute 

PRACTICES PllOHllBtTED IN AT.iLZ AGE 

PRAJA (OUILDREN)— 

variations in the meaning of ... 

PUAJAPATVA, A FORM OP MARRIAGE 

PRECEPTS OP SlIASTERS- 

di/Torent kinds of ... .. c 

division into mandatory and directory 

PREGNANCY OF WIFE— 

no bar to adoption 

PREGNANT BRIDE^S SON 

prohibited in Kali age 
recognized by Privy Conncil 

PRESUMP'PION— 

of adoption 

of facts relating to adoption 
PRIMARY OR REAL LEGITIMATE SON 
PROCREATION — 

by father, no element of conception of sonship 

PRO in RITE D DEGREES FOR ADOPTION 

See CAPACITY TO BE TAKEN IN ADOPTION. 


PROHTIHTED DEGREES FOR MARRIAGE— 

of adopted son ... 

PROlllBlTTON, EXPRESS OR IMPLIED, BY HUSBAND— 

bars adoption by widow with kinsman’s assent 

PUOHIBraONS FOR KALI AGE •... 

origin of doctidne of ... . 

character of .... 

as to sonship 
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PROPOSAL— 

by adopter in Kritrima adoption 

PROSTITUTES— 

adoption of daughters by 

PUNDITS, OR HINDU LAW OFFICERS 
PUNJAB CUSTOMS RELATING TO ADOPTION.., 

, PURCHASED SON OR KRTTA ... 

PUJRANA8 AND UPA-PUJtANAS 

and their character ... ... 

theory of their anthority ... ... • 

no authority on jariaprndcnco 

putra OR puttra or son— • 

difference in spelling and derivative meaning of 
PUTTRESIITI OR SACRIFICE FOR MALE ISSUE— 
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449 

455 
IIS 

456 

... 21, 137 

75 

76 

... i6. 


42 


must bo performed when .adoptee is in his fifth year ... ... 360, 383 

PUTTRIKx^:.PUTRA, — Seo^APPOINTED DAUGHTER’S SON. 

QUALIFICATIONS OF BOY TO BE ADOPTED ... ...281—367 

See CAPACITY TO BE GLVEN, AND CAPiciTY TO BE TAKEN, IN 
ADOPTION, , 

RAKSHASA, A DISAPPROVED ^ORM OF MARRIAGE ... ... 9, 48 

RANK OF SONS OF DIFFERENT KINDS— 


determined by father’s will in ancient times 

latterly by their inclusion in first or second group 
hrsir^auk of Aurasa 

% 

RANK^OF WIVES— 

division of wives into and non-pafw is 

^ first rank of Palais ... ... ^ 


30 
59 
44, 58 


50 

ih. 


RATIFICATION, SUBSEQUENT— 
equivalent to previous consent ... 

; ^ RECOGNITION BY REVERSIONER— 

I effect of — in suit for setting .aside adoption 

“REFLECTION OF A SON”, moaning of 
RELATION BACK, OP ADOPTION 

RELATIONSHIP— 

with respect to eligibility for adoption 
— — ineligibility for adoption 


180 

442 

315 

416 

310 

313 


RELATIVES,— See KINSMfEN. 

RELIGION— 

5lindu society civilized by influence of — 
India land of — 

pauses of religiousness of Indians 
8i£()posed to be origin of adoption 
not 80 in reality 
is against adoption 


••• ... 85 

36 

38 

26 

47 
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INOEX, 


i 

RELIGIOUS RITES, multiplied by Paranas 

RELIGIOUS ORDER— 

existence of son adopting — no bar to adoption 
adoption by persons in — 

RE-MARRIAGE OF WIDOW 

prohibited in Kali age 
legalized 

prohibited degrees for — ... ... 

bars adoption by her 

UES JUDICATA 

REVIVAL OF POWER ' ... 

REVOCATION OF POWER 


ROMAN LAW— 

progress of Iliiidn law contrasted with that of — 
RULES OF SELECTION OP BOY TO BE ADOPTED 

SACRED LAW AND POPULAR FEELINGS— 
SACRIFICE FOR MALE ISSUE,— See PUTTRESHTI. 
SAHODHAJA OR PREGNANT BRIDE’S SON 

prohibited in Kali age 

but recognized by Privy Council 

SANSITASy A PORTION OF VEDAS 

SAPINDA RELATIONSHIP— 

exposition of ••• 

of adopted son 

SASTRA, PROPER SCOPE OF 
positive law not within 
SAUNAKA-SMRITJ— 
character of 

reliod on by the Dattaka-Mimamsa 


^ SAUPJtA Oil SON OP A TWICE-BORN BY SUDRA WIFE 
foi bidden in Kuli age 

SECOND ADOPTION— 

during life of first adopted son 

not prohibited by sages or commentators 

Enropoan authorities on ... ... 

held invalid 

by widow after death of first adopted son l 

valid if anthorized 

also when no authority needed 

SECONDARY SONS,— See SONS. 

SECRETLY BEGOTTEN SON,— See QUDJETAJA. 

^ SELECTION OF BOY TO BE ADOPTED— 
rules regelating 

SELF-GIVEN SON 
SIKHS, ApCPTiON AJ^ON^ST ... 
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SIKSUA, AN APPENDAGfiS OP THE VEDAS ... 

SIMULTANEOUS ADOPTION OP TWO SONS— 

device for evading Kanguma’a case 
held iiivtilid 

distinction between snccessive and — 
authority for — , held void ... 

SISTER’S SON’S ADOPTION— 

in Bengal 
in Mithila 

amongst Kayasthas of Beliar 
in the Punjab 
in Allahabad ... 

in Bombay 
in Madras 

amongst Jainas ... ••• 

SHARE, ADOPTED SON’S 

SLAVERY— • 

recognized by Hindu law ... ... 

abolished by Legisl/itnrf ... ... 

origin of adoption tracnahlo to the p^nciplo of ... 

effect on adoption, of abolition of — • 

SMRITI OR DHARMA-SASTRAS OR THE INSTITUTES OP LAWOIVKRS 


338 

S.S9 

840 

341 

342 
348 
347 

343, 454 


oxistcnco of, bars adoptioi* ... 

does not affect cripacity to give power to ad«>pt 
in embryo, existence of, no bar to adoption 
adopting religious order, existence of, no bar to adoption 
missing^ wdietiier existence of, b-ars adoption 

renonneing Hiiid^iism, whether existence of, bars adoption ... 
existenco of disqualified — , no bar to adoption ... 

SON-TN-LAW, ADOPTION OP 

•BON OF TWO FATIIKRS, Sec DVYAMUSIIYAYAN^. 

SONS, TWEr.VB DESCRIPTIONS OP 

status, rank, disability and liability of — in early law 
division of — into priniarj'^ and .secondary 
— into two groups of six each 

— into those by operation of law, and tliose by aJ^)ptiori 

SONSHIP, CONCEPTION OP 
SOURCES OP LAW 

SPIRITUAL BENEFIT DERIVED FROM SONS— 

is supposed to bo thi origin of adoption 

is in reality against adoption ... ... 

explanation (fl ... ^ ... 

SPIRITUAL OBLIGATION TO ADOPT 

SRADDHA PERFORMED BY ADOPTED SON ... 

See ANCESTOR- WORSHIP. . 
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24, 328 
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.. 43, 47 


SRUTI OR VEDAS, CONTAINING WHAT WAS HEARD FROM DEITY 


STARE DEjOISTS 
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INDEX. 


SUDRAS— 

disabilitirs of — ^ according to Smritia 

how position of — raised 

position of inodorii — and their marringo 

Kayastlias ... ... 

not the lowest caste 

SUIT FOR SETTING ASIDE ADOPTION 

declaring falsity of power and for injunction 

SUNAUSBPHA, STORY OP ... ...* 

SUSPENSION OF POWER* GIVEN TO WIDOW TO ADOPT 
SUTHERLAND— 

translation of the two treatises by, and opinions of 

TANTRIKA SYSTEM— 

compromise between Brahmanism and Buddhism 

THEORY OF SONSIIIP AND ADOPTION 
adoption 

THEORY OF SPIRITUAL BENEFIT DERIVED FROM SON— 
not the origin of adoption < 

means of civilizing liindA society 

TfRABHUKTI OR TIRHOOT 
TOPICS OF THE LAW OF ADOPTION 
TOPICS OF LITIGATION 

TWELVE DESCRII’TIONS OF SON 

different classification of — into two groups of six 

TWICE-BOllN CLASSES . 

prohibited degrees for adoption by 
religions ceremony in adoption by 

TWICE-BORN FEMALES— 

position of — resembles that of Sudras 
V religious ceremony in adoption by ... 

TWICE-MARRIED WOMAN 
son of 

TWO PERSONS— 

adoption of one son by 
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306 


TWO SONS— 


gift of one of — , improper 
UNCHASTJTY OF ADOPTING WIDO^V 
UNMARRIED DAUGHTER’S SON 
UNMARRIED FEMALES CANNOT ADOPT 
# except Naikins ... c 

UP4NATANA OR CEREMONY OF INVESTITURE WITH 
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... 19, 64 

226 

458 

SACRED THREAD... fGl, 361 


UPANISEAja ^ o 
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UPA.PPRANAS OE MIlfOR PURANAS 


USAGE— 

neglect of enquiry into 
of double adoption 

USU8 OF ROMAN LAW AND GANDHARYA FORM OF MARRIAGE 

VAIDYA OR PHYSICIAN CASTE 

VAISYA OR AGRICULTURAL AND TRADING CASTE 

VEDAS 

VEDANGAS OR APPENDAGES OF THE VEDA 

VEDANTA OR UPANISHADS OR A SYSTEM OF PHILOSOPHY 

VESTED RIGHT IN NATURAL FAMILY, OF ADAPTED SON... 

VIDHI, A KIND OP PRECEPT ... , 

vrjAJA, A KIND OF SUBSIDIARY SON 


VIRGIN ALONE MAY PATNT OR LAWFULLY WEDDED WIFE 


WIDOW— » 

passed to deceased hnsband’s beira 

- — — r— brother 

appointed to raise issue 

one marr}dng — liable for deceased husband’s debts 
Remarriage of 

disapproved by lawgivers 
obsolete amongst higher classes ... 
legalized by Legislature 
deprives her of capacity t<r adopt 
soil of — by remarriago raised to the rank of Auraaa 
may adopt If authorized by husband 

by husband’s kinsmen 

without authority 

adoption by — when minor or not free agent » 

estate of — divested by adoption 

with authority not bound to adopt 

right of — not affected by refusal to adopt... 


WIDOWER, ADOPTION BY 


WIPE— 

position of — in early law- 

joint property 

— ' ' improved 

patni or non^patni 

consent of — in adoption by husband 
adoption by — 

— in Kritrima form 


WOMAN— » 

position of ... 

laimarried, adoption by 

married, — See Wife 

widowed, — See Widow ^ 

capacity of — to adopt 

ch^acter in which adoption is made by 
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